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Resolutions of the High Court, 
dated 8rd April, 187S, and the 
Memorial of the Vakeels of the 
High Court. 

We reproduce elsewhere the memo- 
rial of the Vakeels of the High Court, 
prok'sting against the Resolutions pass- 
ed by the Court on the 3rd of April 
last, auent the admission and enrolment 
of Attorneys of the High Court as Va- 
keels thereof and vice versa, i.e., in. 
respect of the admis.sioa and enrolment 
of Vakeels of the ' High Court as Attor- 
neys at Lavi'. The Resolutions referred 
to are : — 

First . — That any person who is an 
Attorney of the High Coui-t may be 
admitted as a Vakem upon satisfying 
the Court, that he is a fit and proper 
person to be so admitted. 

Secondly.— Hhsi any Vakeel of the 
High Court may be admitted and en- 
rolled as an Attorney, after having 
duly served . under articles df clerkship, 
ah"’ * been examined and duly certified 
to fit and capable to act as an Attor- 
ney, and after bavuig complied . with the 
j^les from time to- time in force for ad- 
mission and enrolment of Attorneys of 
High Court, provided that no Vakwl MiaU, 
during hip service under articles of 
clerkship) practiBe as a vakeel. .. : 

The memorial, we fear, is unnecessarily 
lengthy ajid many .,a ientenoe reflect- i 
ing on 4e general and professional I 


attainments of the Attorneys might > 
have been omitted. 

We understand that the memonalt 
have received an answer intimating th 
none but such Attorneys as are dul 
qualified to bo admitted as Vakeels wR 
bo enrolled as such. 

The Court has certainly the power to 
admit and enroll at its discretion ^ny 
body to bo a Vakeel, who may be con- 
sidered to be duly qualified to ai; 
mittedassuch Nowit appears that by^'' 
a Resolution of the Court passed in 
1865, none but Biu'helors of Law of the 
University of Calcutta, are eligiMe as. 
Vakeels of the High Court at Port Wil- 
liam in Bengal This Rcsolfttion is yet 
in force ; and we wonder- how the Oourtt 
in passing the first of the two Resolutions 
we have referred to, wholly overlooked 
tho wholesome provision embodied in 
the Resolution^ of '1865. The Court 
certainly had the power to repeal tlmt 
Resolution, f but so long as it was not 
actually rescinded, we fear, the Court had 
no power to introduce a Resolution , 
which virtually and substantially nul- 
lified the effect of' the previous .Reso- 
lution. There is a proviso, however, In 
the .first of the. two il^solations under ,' 
notice, to the effect that an A,ttomey,;' 
before he is admitt^ a Vakeel, must, inl 
the first ihst8mca,^tisfy the Court, '’'thati 
he is' d fit and proper person to he spl 
admRtedt”* If tfie Court should interpret 
the .f-bnye pin^viso hy the light of the 
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of* 1865, that no Iwdy was ^ a take Hsr^de 
roper person to be admitted wung ma^cmnmt a sMi|tronng oi iiag- 
t who was not a Bachelor of Ush, he wo^A*if he haa a liking for the 
he University of Calcutta, there profession m Ihe Law, at once enter into 
3 an end of the matter and, if we articles of clerkship with an Attorney, 
understand Mr. Pcacock^s letter inasmuch as at the end of five years 
y to the memorial, it appears from that period, if he succeeded in pass- 
le Court has had its attention ing^ihe prescribed examination, he would 
trawn to the Resolution of 1865. be entitled to be an Attorney-at-law as well 

are quite sure that if the Court as a Vakeel of the High Court, 
intended that every Attorney as By the rules of the Medical College 
Was entitled to be admitted a Va- the possession of an Entrance^' certifi- 
of the High Court, there would have cato entitles a young man of the age of 
i no necessity for the qualifying or 16 or more to bo admitted as a student on 
>rictivo clause to which we have re- its rolls* Accordingly young men of 
red. We cannot for a moment per- mediocre parts, or being below the 
ide ourselves to believe that by a fit average standard, flock to that College 
id proper person’^ the Court meant as soon as they pass their ** matricula- 
/ory Attorney-at-law against whose tion/’ The same remarks hold good in 
baractei* nothing disparaging was respect of students of the Civil Engineer- 
jcnown. ing class. General education is valued 

As mattei's at present stand, there are so far only as it is necessary for the pur- 
no rules by which the young men who poses of a technical education. 

,jn^y wish to enter into articles of dork- Young men of brilliant parts, and high 
ship are required to prove their general position in society generally aspire to the 
attainments by undergoing any prescribed profession of the Law. These constitute 
test or by prodiicing any certificates of the strength of the higher forms of our 
qualification from the Uiuvorsity or any Colleges inasmuch as the possession of 
other duly constituted body of examiners, a Bacnelor's degree is a condition procc- 
Tho Court is fully awaj’o of this, and we dent to one's being allowed to go up for 
cannot be so uncnaritable as to suppose the degree of Baclielor of Law. Now, 
Aattlie Judges were indirectly endeavour- if the degree of Bachelor of Law does 
ing to undermine high legal education and not secure a higher status and emolu- 
cousequontly high geueral education in ments in life than what an Attorney 
Beng^* they intended, to give every commands, no body will hanker after it, 

Attorney the privilegc?^of a Vakeel of and consequently no body will think it 
the High Court, though every Vakeel of necessary or even worth his while togra- 
th® High Court as such was uq]t entitled to duate ia Arts. 

those of an Attorney, coaki it be for a Thus the first Resolution, if not con- 


la Juaw m tae university r Tne conse- education m jbengaL ^ 

quonoe will be that the Law Classes will With reference to the second Resolu- 
:|ie deserted and the I^aw Profossorshijis tion we have not much to say. Articl* 
iwill have to be abolished. Nay more, of clerkship must be served for a stated 
\ will tell also on the General Bepart- period, before a person can be admitted 

I of our fcoUege^. Young men here an Attorney-at-law. Even Mr. Slacks 
lill;:© thefr degl'o^ Arts simply ^ Barrister-at-law had to serve out his 

is the; only., a articles before he waa enrolled as an 

; , in of a Attorney nof the late Supreme Court. 

: ll^ree iuLaw ^ by theJudges of Whut .appears to us to be objectionabh 
Gfeurt ht the Resolution is, that no distinetioii 

jjb^y . ydhld HSphk a Vakeel of the Hig 
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Court and a raw youth of sixteen with ( Vakeels) believed themselres to.ljfe 
littie or no general attainments as to ’ entitled under the provisions of the Letterir 
the period during which they are eao^ Patent by which the High Court of 
required to serve their, noviciate. Each Beiigal was constituted* The substance 
must serve out his articles for the same of the prayer was that the Memorialists 
period. This is even-handed justice with might be allowed aa Vakeels to appear^ act 
a vengeance. Sauce for the goose is |Jiib and plead in the original side of the High 
sauce for the gander. Then, again, the Court, and that the rules by which ccr- 
Vakcol of the High Court must pass the tain Mooktears were enrolled as officers 
required examination, no matter what of the Court might be cancelled, 
other law examinations he passed on pre- If the Vakeels intended to stand upon 
vious occasions, liy this Resolution the their rights, such as were " guaranteed'* 
Hon’ble Judges seem wholly to ignore — to use their own language-^to them 
the legal attainments of the Vakeels, under the provisions of the Letters 
Well may the Memorialists say that the Patent above alluded to, they ought to 
Resolutions are calculated to prove high- have put forward their claim to appear^ 
ly injurious to them as a class and ** to act and plead in both sides of the Court 
considerably lower their position and immediately upon the establishment of 
status." the High Court in lB(j2. They suffered. 

We cannot conclude this article with- however, the most fitting opportunity to 
out expressing a hope that the Judges of be heard in support of their rights to 
the High Court will be pleased tore-con- pass away, and never thought of the 
sider the Resolutions under notice and so matter until nearly full ten years had 
alter or modify them as to them may elapsed since the amalgamation. of the late 
appear fit, consistently with the rights Judder and Supreme Courts. All who 
and privileges of the two classes of legal felt any intei’cst in them as a body of 
practitioners whom they concern. legal practitioners, trained in the laws and 

the languages of the country, wondered 
at tlicir apathy and could hardly make 

Memorial of the Vakeels to the silence meant. Indeed 

TAJ 7 A n conduct appeared to be a riddle-^ 

lOf/i Apnl^ wholly inexplicable. Whether they meant* 
^ 1872. to bide their time and wait till the com^ 

pletion of the High Court building, when 
We are glad to sec that the Vakeels of both sides of the Court were expected 
the High Court have at last roused them- to sit under the ‘aanie roof, we do not 
selves from their lethargy and manifested know ; but if such wi^' their meaning, wo 
what we consider to be uumistakeable say it was simply a mistake, 
signs of returning animation. On the Ontheprinciple,however, of better late 
10th of Aiiril last they presented a Me- than never, the present Memorial appears 
morial to Sir Richard Couch, Kt., to us to be an attempt to rectify a huge 
Chief Jhstice, and liis eompanioa Justices, blunder, and, regaided from this point of 
which we publish in another page, pray- view, we do not think it is ever tem late 
ing that the Rules of 6th July 1862, as to correct a miatidi:e. 
well as those which Were declared to have Upon receipt of the Mcmoriid the 
effect from the coming into operation of Registrar of the High Court— *^if we 
the new Charter of the Court Ami 28th are ri^ily informed— sent one mm of 
December 186S, might be reconsMered the same to tte J^dvoeal^ Qeiieiti jwk 
along with certain other rules passed on behalf of the Advocates, and auntiher to 
the 19th of January 1871, for the the Secretary to the 
mission and euroiment of Mooktears, in- ihn and a third tW aon^ 
asmuchasthesaidridqsmihta^agaisfi timt rejoiced in ^ 
certain rights and privB^j^ to which ftty tioa of to tlm 
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tears' Association^ and at the same time 
addressed a letter to Babu Unnoda Per- 
shadBannerjia; Senior Government V akeeb 
intimating to him that the Court had de- 
termined to hear the Vakeels in support 
of their Hemoriab npon a day which was 
to be filed hereafter ; and of which, of 
course, due notice would be given* The 
16th of May was, however, appointed for 
the purpose; when lo! Babu Annoda 
Pershad Bannerjia appeared in support 
of the Memorial and the Advocates, the 
Attorneys ' aild even the Mooktears 
mustered, sufficiently strong, as directed | 
by the Court, to oppose it. The Bench | 
on the occasion was composed o£ all the 
Judges of the Court, being nine in 
number, and the Court, as was expected, 
was crowded to suffocation. The Court 
house presented an extraordinary scene 
on the occasion. Advocates, Vakeels, 
Attorneys et hoc genuB omne elbowed 
and jostled one another in their struggle 
to reach the front ranks. The case in-* 
deed was not a common one. It was a 
case, as the Court believed, of Vakeels 
versus all other classes of legal practition- 
ers. Hence the Court directed that the 
Advocates, the Attorneys, and even the 
Mooktears should be duly represented at | 
the hearing* Indeed after Baboo Uunoda 
Pershad, who appeared in support of the 
Memorial, bad finished, the Court called 
upan the representatives of the other 
dasses of legal practitioners to urge what 
they had to say against what the learned 
Judges believed to be the most^extrava- 
gant claim of the Vakeels. ^ 
finally we fail to perceive the necessity 
which the Court felt of summoning the 
Advocates, the Attornys, and the Mook- 
tears to appear and argue the pqints rais- 
IB the memorial. The Memorialists 
leased their prayer tipon certain abstract 
points of law which the Court was fully 
competent to decide without any assist- 
anco from the other classes of legal 
j^actitionars. There was not a word in 
Idemorial against the Advocates 
ibe Attorneys. As for the h|ookteaTs, 
they being only the accredited agents of 
tbeir j^ndpals, the Memorialists only 
hUmUTy {tinted out that their efiiolment 


as officers of the Court was contrary 
to the provisions of the letters patent. 
At the time the rules of 1 9th January 
1871 were passed, the Advocates, the Va- 
keels and the Attorneys were not called 
upon to shew cause why a fourth class 
of legal practitioners should not he 
inttoduced into the High Court. The 
Court of its own motion passed the 
rules, and if those rules now appeared 
to be contrary to law, the Court could 
cancel them at once. At all events, it 
appears to us, that the proceedings which 
were held with reference to the memo- 
rial under notice were wholly uncalled 
for. If the prayer of the Memorialists 
appeared to the Court to he reasonable, 
there was nothing to prevent the Court 
from granting it at once, and if, on the 
contrary, the Court considered the prayer 
to be unreasonable, the Court could 
reject it without the pomp and circum- 
stance^' which it was thought necessary 
to evoke for the nonce. 

We understand that the Court has 
decided against the Memorialists ; judg- 
ment, however, has not yet been delivered. 
We accordingly reserve further comments 
till another opportunity. 

» — _ 


In ro Regular Appeal No, 281 of 
1871. 


Sreemoty Sreemoty Dos- \ 
see, and Sreemoty > 
Bhoggo Mony Dossee j 


Defendants, 

Appellants, 


^ versus 

Sreemoty Soudaminy ) Plaintiff, 
Dossee .. j Respondent, 


In another page will be found a de- 
cision of the High Court of Calcutta 
which involves a point of no ordinary 
importance. The learned Judges held 
in the above Regular Appeal, that under 
Section 22 of Act VI of 1871 no Re- 
gular Appeal lay to the High Court, in- 
asmuch as the subject matter in dispute 
did not exceed Rupees five thousand. 
It appears that the appeal, which cam© 
on for hearing before their Lordships, 
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was laid at Rupees 2,500 ouly, although 
the original suit, as laid by the plaintiff, 
was valued at Rupees 12,84'3-0-lC gun- 
das, but which the Second Subojrdinate 
Judge of the Twenty-four-Pergunaahs, 
with reference to an objection put for- 
ward by the defendants, reduced to 
Rupees 6,917. Now, the Court of first 
instance decreed the lands in dispute 
which were valued at Rupees 2,500 to 
plaintiff without the mesne profits as 
claimed in the plaint. The defendants 
accordingly appealed to the High Court, 
laying their appeal at the valuation of the 
lands as fixed by the Subordinate Judge, 
to wit. Rupees 2,500, and not at the va- 
luation which had been set upon them 
by the plaintiff, that is, Rupees 7,926. 
The High Court held that under Section 
22, Act VI of 1871, no appeal from the 
decree passed by the Subordinate Judge 
lay to the High Court, inasmuch as the 
value of the property decreed did not 
exceed Rupees five thousand. 

This Ruling of the High Court, baaed 
upon Section 22, Act VI of 1871, is the 
first of its kind, the point having never 
before been raised and decided. Now 
let us see whether the construction put 
by their Lordships upon the Section of 
the Act above referred to is in conform- 
ity with the letter as well as the spirit 
of the law, which is administered in the 
Bengal Division of the Presidency* of 
Fort William. 

Section 22, Act VI of 1871, runs 
thus ; — 

“ Appeals from decrees and orders of 
Subordinate Judges land Moensifis shall, 
when such appeals are allowed by law, 
lie to the District Judge, except when 
the amount or value of the subject mat- 
ter in dispute exceeds five thousand 
Rupees, in which case the appeal shall 
lie to th^Court.” 

Section 18, Act XVI of 1868, %hich 
has been repealed by Act VI of 1871, | 
stood thus :: — i 

In suits decided by any Subordinate 
Judge in the exercise of his original 
jurisdiction of which the amount or 
value does not exceed Rupees 5,000, an 
appeal shall lie to the District Judge, to I 


whose control such Subordinate Judge 
is subject, 

‘‘In all other suits decided by any 
Subordinate Judge, whether in the exer- 
cise of his original or appellate jurisdic- 
tion, the appeal from the decision of 
such Judge shall lie direct to the High 
Court."' 

Section 16 of Act XIV of 1^69, which 
applies to the Courts of the Bombay 
Presidency, is to the following effect : — 

^'The District Judge may refer to 
any Assistant Judge subordinate to him 
original suits of which the subject mat- 
ter does not exceed ten thousand Ru- 
pees in amount or value, and miscel- 
laneous applications not being of the 
nature of the appeals.. The Assistant 
Judge shall have jurisdiction to try 
such suits and to dispose of such appli- 
cations. Where the Assistant Judge's de- 
crees and orders in such cases are 
appealable, the appeal shall lie to the 
District Judge or to tlie High Court, ac- 
cording as the amount or value of the 
subject matter does not exceed or exceeds 
5,000 Rupees.” 

The law of 1837, that is, Section 4, Act 
jeXV. of 1837, which was repealed by Act 
XVI. of 1868, was very clear on the sub- 
ject, and left nothing to be inferred by 
the Judicial authorities. It ran thus • 
" And it is hereby enacted that in all 
suits exceeding the amount or value 
specified in Clause first, Section 18, Re- 
gulation V of 1831, which shall, under 
the authority of Section 1 of this Act* 
be referred to a Principal Sudder Ameen, 
the appeal from the decision of such 
Principal Sudder Amcen be directed to 
the Court of Sudder Dewany Adawlut, 
and shall be conducted in all respects 
according to the same rules as if it were 
an appeal 4'rom the decision of a Zillah 
Judge to the said Court of Sudder De- 
wany Adawlut."' 

According to this Section of Act XXV. 
of 1837, the amount at which a suAt 
was laid determined the venue of appeal 
If the suit was originally laid at more 
th^n Rupees 5,000, and such suit was 
decided by a Principal Sadder 
an appeal lay direct to theSadd^De*^ 
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wany Adaw4ttt(High Court;) quite ir- 
respective of the amount to which the 
decree of the Principal Sudder Ameen 
related. 

It does not appear that in passing 
ActXVI of 1868 the Legislature intended 
to introduce a change in our judiciary 
system. Section 18 of that Act pro- 
vided that in suits decided originally by 
Subordinate Judges, of which the amount 
or value did not exceed Rupees 5,000, 
the first appeal lay to the District Judge, 
and iu all other suits decided by those 
officers, whether originally or in appeal, 
the appeal lay direct to the High Court, 
tinder this law, therefore, all appeals in 
suits of which the amount or value ex- 
ceeded Rupees five thousand, if decided 
in the first instance by Subordinate 
Judges, lay to the High Court, without 
any reference to the amount or value 
that formed the sutqect of their decrees 

Now, Section 22 Act VI of 1871 cor- 
responds with Section 18 of Act XVI of 
1868. By comparing the language of the 
two Sections, it appears that in lieu of 
the words *^In all other suits, &c., 
^*tbe appeal from the decision of such 
Judge shall lie direct to the High Court,” 
which occur in Section 18, Act VXI of 
1868, we have in Section 22, Act VI of 
1871, exeept where the amount or 
value of the sitiject n^atter in dispwte 
exceeds five thousand Rupees, in which 
case the appeal shall lie to the High 
Court.^^ Certainly, the words which occur 
•in the Act of 18C8 are ejear beyond 
doubt, and not at all susceptible of a 
double meaning. The same, however, 
bannot be predicated of the language 
used in Section 22, Act VI of 1871. If 
the Legislature had used the word suit 
Instead of the subject matter in dis- 
pute” all ambiguity would have been pre- 
vented. 

But where the language is ambiguous, 
the correct mining is found out by a 
reference to te^ts, which are infallible iu 
all such casm. How, the words “sub- 
ject matter iu dispuW' ma/ mean either 
the subject matter in dispute in the mit 
matter in dispute in the 
appSDi. Ill ctder> thei^ore, te deter- 


mine which is the correct interpretation, 
we must .see which appears to be reason- 
able and is warranted under the law and 
practice now in force. 

The construction which the Hon’ble 
Judges who decided the Regular Appeal 
under notice have put upon the words 
of the Section on which their ruling is 
based, is, that the words subject matter 
in dispute” have reference to the sub- 
ject matter in dispute in the appeal, 
and cannot possibly have any connection 
with what formed the subject matter of 
dispute in the original suit Now, let 
Us see whether this construction could 
stand the tests wliich we propose to 
apply to it. 

In the first place, there is nothing in 
the statement of the objects and reasons 
of Act VI of 1871 to justify the supposi- 
tion that the Legislature introduced the 
words “ subject matter in dispute” ad- 
visedly, and intended by this new phrase- 
ology to adopt a principle for deter- 
mining the tribunal to which an appeal 
would lie, different from what was recog- 
nized under Acts XXV of 1837 and XVI 
of 1868. Under these last enactments, 
venue of appeal was determined with 
reference to the amount or value at 
which the original suit was laid and not 
with reference to the value or amount 
which appeared in the decree of the 
Principal Sudder Ameen or Subordinate 
Judge who decided the suit in the first 
instance. There is nothing to shew that 
the Legislature in passing Act VI of 1871 
intended to depart from this old and 
well-recognized principle, and therefore 
adopted a formulary of words different 
from what was used in the former Acts. 
This intention cannot, however, be gather- 
ed only from the words used, which are 
susceptible of double meaning.^ K such 
ha<l Jjjeen their intention, a cipirrespond- 
iug modification would have been efiected 
in those Acts by which the procedure 
of our Courts is now regulated. 

In the second place, Section 22, Act 
VI of 1871, appeare in Chapter III of 
the Act which refers to “ Ordinary Juris- 
diction” and not id The words 

subject matter in dispute” would there- 
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fore seem to refer to what formed the 
subject matter in dispute io the mit 
as laid, aud not to what was decreed by 
the Court of first instance. 

In the third place, let us apply an- 
other test. Now, by Section 34?8, Act 
VIII of 185D " upon the hearing of the 
appeal, the respondent may take any 
objection to the . decision of the Lower 
Court <which might have been taken if 
he had preferred a separate kppeal from 
such decision.” In the case under notice, 
the appeal was laid, at Rupees 2,500, 
although the suit as laid originally was 
valued at Rupees 12,343-0-16 gundas. 
If, as held by the High Court, the first 
appeal In this case lay to the District 
Judge, the respondent could, upon the 
hearing of such appeal, take any objec- 
tion to the decision of the Lower Court. 
She could impeach the finding of the 
first Court upon the question of valuation 
of the suit, and upon her objection the 
District Judge was at liberty to set aside 
the decision arrived at upon that point 
by the Original Court, and, restoring the 
valuatoin as originally made by her, 
might give her a decree for the full amount 
claimed in the plaint. Now, if the 
defendants, thus cast, chose to try their 
luck in the High Court, they could come 
up there only in special appeal ; and, 
as special appellants, they could not 
impugn the findings of the District Judge 
on questions of fact, and if the decision 
of the District Judge involved no points 
of law, they would be substantially and 
virtually debarred from appealing to the 
highest tribunal of appelljfte jurisdic- j 
tion in the country, although the amount 
or value of the property decreed against 
them came up to more than rupees 
12,000. But this is not all. If they 
wished to carry their case to England, it 
^ would come before their Lordahip%Privy 
Council, not after having been decided 
in Regular Appeal by the High Court 
on all quesjb^s of law and fact 5 but, 
after having come before the High Court 
as a matter of form in special appeal, 
to be only dismissed with costs. Really 
if this actually came to pass^ we wonder 


what their Lordslup.s of Her Majesty's 
Privy Council would think of the admi- 
nistration of justice in this country. 

In construing Acts of tl^eLegislatu^e^we 
should not confine ourselves only to the 
letter of the law, but it ought to be our 
duty to give it a remonahU cgnstructiou', 
in perfect keeping Avitb the general spirit 
and tenor of the law as administered by 
our Courts. 

In Section 16, Act XIV of 1S69, which 
we have quoted above, occur only the 
words; ''Amount or value of the subject 
matter,” without the words “ in dispute,” 
which are found in Section 22 , Act VI of 
1871. Evidently the addition of the 
words "in dispute” makes no difference, 
in the interpretation which is to be put 
upon the words " amount or value of tho 
I subject matter.” Our learned Chief Jus- 
tice is certainly best aware how 
these words have been construed by 
the highest tribunal in that part of the 
country. 

As we have remarked above, the lan- 
guage of Section 22 , Act VI of 1871 is 
certainly susceptible of two meanings. 
Grammatically the words "amount or 
value of the subject matter in dispute^' 
may relate as well to the amount or 
value of the subject mhtter in the appeal 
as to the subject matter in the suit. We 
cannot, therefore, say that the learned 
Judges, who have construed them as re- 
I ferriiig to the amount or value of the 
subject matter in the appeal, are gram- 
matically wrong in their interpreta- 
tion. We have attempted simply to 
point out to their Lordships? what can 
possibly be urged in support of the 
opposite contention ; and if, with refer- 
ence to what we have ventured to say 
on tho subject, their Lordships should 
be inclined to re open the question, and 
after hearing arguments of counsel on 
both sides, should still adhere to the 
opinion which they have already express- 
ed, we think that not only we will have 
done our duty as public yanmalistSi 
but their Lordships also will have done 
wbat we consider to be their duty to 
the public at large. ^ 
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Criminal Sessions — Sigh Court — 
XTndefended Native Prieonere. 

Those who have had any opportunities 
of being present at the Criminal Sessions 
of the High Court of Calcutta, must 
hAve observed the off-hand mode in which 
the trial of undefended Native prisoners 
is erdinarily conducted. It is time 
therefore, we think, that the attention of 
,the authorities should be drawn to the 
subject, with a view to the early adop- 
tion of such measures as may be neces- 
sary, for the removal of what appears to 
us, to be a stigma upon the adminis- 
tration of criminal justice in the me- 
tropolis of British India. 

Now, let us follow a trial through all 
its stages in the fi«ssiont Court. First 
of all, the prisoner, often in rags, is 
introduced into the dock. There he 
stands trembling, with hands folded^-nr 
and impressed awfully with the solemni- 
ty of the scene an^und him, which, or 
perhaps the like of which he never wit- 
nessed before. The Standing Counsel 
then opens the case against him. Of 
course, the address is in Englisi:, of 
which the unfortunate prisoner is wholly 
innocent. He understands therefore not 
a word of what is urged against him, 
nor is any attempt made to explain it to 
him. ^ 

Witnesses are next called in support of 
"the prosecution. They are extoiined one 
by one by the Standing Counsel. He 
asks them questions in English, which 
are translated to them in an undertom, 
by an Interpreter in their own mother 
tongue. The answers are returned in a 
Im voice, which the Interpreter alone 
understand, and which he loudly trans- 
lates into English for the benefit of the 
Court and the Standing Counsel. This, 
of course) the prisoner does not under- 
stand, and yet, . as a matter of form, 
he is asked leather he faas ahy questions 
to put by way of . cross examination. 
But how can lie do this whea he has] 
not ii^adersiopd a word o£ the questiolns 
which were put to the witnesses in the 
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examination in chief, and the answers 
which such examination elicited? Ac- 
cordingly no cross examination takes 
place. The charge, therefore, it is easy 
to establish, unless the witnesses for the 
prosecution should happen to break down, 
for some reason or other which it is not 
very difficult to account for. 

After the case for the prosecution is 
closed, the prisoner is asked whether he 
has any thing to say in his defence. This 
is really absurd. It is impossible to be- 
lieve that, one who has not understood 
at all what the Standing Counsel said in 
his opening address, nor what the wit- 
nesses stated against him on oath, should 
muster hardihood enough to occupy the 
time of the Court by attempting, under 
such circumstances, by an elaborate speech 
to undo the effect of what in the opi- 
nion of the Judge and the Jury has been 
clearly established against him. He ac- 
cordingly contents himself with protest- 
ing his innocence, which no body thinks 
it proper to believe. 

This sort of proceeding is, we fear, 
any thing but consistent with the letter 
and spirit of the law which is administered 
by our Courts ; and yet this mockery 
of J ustice may be seen at every criminal 
sitting of the High Court. The result 
is, that, in nine cases out of ten, poor 
innocent people are found guilty, who, 
if they had means sufficient to retain 
Counsel on their behalf, might, with 
such legal assistance, make themselves 
sure of an honorable acquittal. We can- 
not say th^t, under the circumstances 
as we have set forth, the J udge is open 
to a charge of misdirection ; or the J ury 
either to a charge of improperly bring- 
ing in a verdict of /‘guilty when they 
should have acqttittM the prisoner. The 
Jury are bound to decide upon the evi- 
denc<#^ore them, and they decide ac- ^ 
cordingly* No blame can attach to 

!inie question then is, now can this 
state of things, to which we have advert- 
ed above, be obviate or removed. 

We discuss subject in our next 

'issue." ' ' 
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GO0NCIL OF THE GOVERNOR-GENERAL OF INDIA. 


'Act No. I op 1873. 

Slif iiitfiitii m&me 1872. 


FABT I. 

RELEVANCY OE FACra. . 

Cbaftbb I. — Pbeuuinabt. 

1. lilis Act may be called *‘'The Indian 
. Short utio. ■ Fvidenoe Act, 1872:” 

It e^t€Dds to the Tvhole of British India, 
and applies to all judioial 
prooe^iugs in or before any 
Court, including Courts Martial, hut not to 
al&davits presented to any Court or Officer, 
nor to proceedings before an arbitrator ; 

and it shall come into 
force on the first day of Sep* 


Extent. 


Commeucem«Dt of 


Aot. 


tember 1872 : 


2. On and fron^ that day the following 
nepeai of omiot- Isws shall be repealed : — * 

(1) All rules of evidence not contained 
in any Statute, Act or Regulation in force 
in any part of British India : 

(2) All such rules, laws and regulations 
aa have acquired the force of l^w under the 
twQnty*fifth section- of 'The Indian Coun- 
eU’s Act, 1861,* in so far as they relate to 
any matter ^lerein provided for ; and 

. (3) The enactments mentioned in the 
schedule hereto, to the extent Specified In 
the third column of the said Schedule. 

But nothing herein contained shf^Q be 
deemed to afiott any proviaiotii of any Sta- 
tute, Aot or Hegulai^on in force in hoy part 
of British In^Vand not hereby expressly 
ifepcAled. ^ , 

S. In this Act ^ jfoBowing ,wo^s and 
eatpresslonhare used in the 
followii% Oehses, unless a 
Intentiott appeals 
from the context ^ 


‘ Fftci.” 


Rolevant'^ 


" Court includes all Judges and Magia- 
« Court.'* trates^ and all persons, except 
arbitrators, legally author 
riaed to take evidence. 

" Fact ” means and in- 
cludes— 

{!) any thing, state of things or relation 
of things, capable of being perceived by the 
senses; 

(2) any mental condition of which any 
person is conscious. 

/lltittrationi, 

(a) That there are certain objoote arranged m 
a certain order in a certain place, is a foot. 

{bj That a man heard' or saw something is a fact. 
* (c) That a man said certain words is a fact. 

(d) That a man holds a oertnin opinion, has a 

certain intention, acts in ^ood faith, or fraudulently, 
or tises a psirtioular word in a particular seuse, or is 
or was at a specified time cousoious of a partioular 
sensi^tion, is a fact. . ' 

(e) That a man has a certain reputation is a fact. 

One fact is said to be^ relevant to anotlier 
when the one is oognected 
with tho other in any of tho 
ways referred to in the provisions of this 
Aot relating to the relevancy of fiicts, 

«F.<rtiintamo,- . Tho expression •* Facts ill 
issue” m,eans and inoludes-— 

any fact from which, cither by itself or ii* 
connection with other facts, the existence, 
non-existence, nature, or extent of any right, 
liability, or disability,' asserted or denied in 
any suit proceeding, necessarily follows. 

Explanatio^f -^Whcneyarf under the pro- 
visions of the law for the time being iu force 
relating to Civil Procedure, aiiy Court records 
an issue of fact, the faot to be asserted or 
denied in the answer to such issue, is a f^t 
m isSubi r 

/lliutraiiciki/ " 

A hi accused of the murder of B. 

At hie trial the following facts my ba hi fM* 
That A .baused B*s death ; « . . 

, A'mtscded to cause death ; 

A had received iuddsu 

' 'tioa froiu 3 ; ' 

V Tbkt A, Vt tha BW d dohig iheaST which 
caused Wt death, was, by rsasem of unsound- 
nesi ci mind Inoapabts ef knowing itsnatare^ 
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Poonaacnt” means any mat|«i: expressed 
•‘Dooamenf • <*»sc***>*<* «poa «ny subs- 

tance by means of letters, 
Gj^ttres, or marks, or by wore than one of those 
nVcatis, intended to be used, or which may 
bo used, for the purpose of recording that 
matter. > 

A i9 a doctttent* 

Wordft priqUHi^ lithographed or photographed are 
documente. 

, A tdftp or plan is a document. 

Aar inaoriptiou on a tnetal plate or stone is a docu* 
tnent* A caricature is a document. 

* ETidence” lucans and 


**JSviaei)ce.’' 


iuoluden-^ 


(i) all statements ^hieh the Courts per- 
mits or requires to bo made before it by wlt- 
iu relation to matters of fact under 



nuoh statements are called oral evidence : 
(2) all documents produced for the inspoc- 
tioh of the Court ; 

such documents are called documentary 
evidence. 

A &ct is said to bo proved when, after 
•‘Proted/* considering the matters be- 
fore it, the Court either 
Relieves it to exist, or considers its existence 
sp probahfo that a prudent man ought, under 
the eiroumshmees of the particular case, to 
act nmn the supposition that it exists. 

A is said to be disproved when, after 
« i» considering the matters be- 
fore it, the Court oitlier 
beUeves that it does not exist, or cousiders 
its non-^istenoe so probable that a prudent 
man ought, under the circumstances of the 
particular case to ACt upon the supposition 
4hat it does not exist* ^ 

A foot is said not to be proved when 
«H»tpr.T*4.« it fa neither ptoved nor disr 


4. Whoever it is provided by this Aot 

A fhoti.it nuty eiUier regard 
B\|oh fact Its proved, twless and until It is 
d^j^nved* «*■ f»li for ^f of it. , 
Wltotte%er ,U le direoteo. by this Act that 
„ d bhst kOeurt shaJd presume a 

^ j^Ssuohft 

as ft I# 4isprove4 

When one fact this Act to 

b® of ^ 

one fact tfaef other; 


proved, and shall not allow evidence to be 
given for the purpose of disproving it. 


CnAi?rKB If *— toe Relevancy of Facts. 

S. Evidence may bo given in any suit or 
proceeding of the existence 
m ot non-existence of every 
Aud relevant fact ill issue and of such 

* other facts as arc hereinafter 

declared to be relevant, and of no others, 

£3cplanation,>^Th\s section shall not enable 
any person to give evidence of a fact which 
he is' disentitled to prove by any provision of 
the law for the^^ime being in force relating 
to Civil JProceduro. 

lUuBtrations. 

fa) A is triad for the murder of B by beating 
him with a club with the intention of causing hie 
death. 

At A'b trial the following facts are in issue — 

A*s beating B with the club ; 

A’s causing B*8 death by such beating ; 

A*s intention to cause B^s death. 

fb) A suitor does not bring with him, and have 
in readiness lor production at the first hearing of tho 
case, a bond on which ho relies. This section does 
not enable him to produce the bond or prove its 
contents at a subs^uent stage of the proceedings, 
otherwise than in accordance with the conditions 
prescribed by the Code of Civil Procedure. 

6. Facts which, though not in issue, are 

, ^ BO connected with a fact in 

ft»rouSrpStSfBa2e issuo as to form part of tho 
traaBaefcion. transaction, are rele- 

vant, whether . they occurred at tho same 
time and place or at different times and places. 

fiinstraCions, 

(a) A is accused of the murder of B by beating 
him. Whatever waa said or done by A or B or the 
by-standers at the beating, or so shortly before or 
after it as to form part of the transaction, Is a rele- 
vant fact. 

(h) A is accused of waging war agahist the 
Queen by tahing part in an armed insurrection in 
which property is destroyed, troops are attacked, 
and gaoto are broken open* The oecurrshce of those 
facts is relevant, as forming part of the general trans- 
action, though A may not have been present at idl 
of them, 

(c) A ones B far a Ubcl contained in a letter 
forming part of > correspondence* Xietteis between 
the parties relating to the subject out of which the 
libel arose, and forming part of thh correspondence 
, in it is contained, are relevant faots^ though 
they do hot contain tiie libel itself*^ 

question is whether certain goods ordered 
fjoin B v^re: delivertil tp A. The goods were deU- 
^red to jsevefial mtermedlato pertous successively, 
is a relevant fact. 
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7. Facts which ue tho occasion, cause, or 
efibot, iitimediate or uther- 
» wise, .of relevant fwts, or 

effoct of facts in factS m ISSUG, or whidh cou- 
atitute the atato of tbiuga 
under which they happened, or which afford 
ed an opportunity for their occurrence or 
transaction, are relevant. 

lUusVi*oAionB. 

(a ) Tbe question is, whether A robbed B. 

The fd<:t8 that, shortly before the robbery, B Wont 
to a fair with money in his possession, and that he 
showed it, or mentioned the fact that he had it, to 
third persons, are relevant, , , 

fbj The question is, whether A murdered B. 

Marks on the ground, produced by a struggle at 
or near the place where the murder was committed, 
are relevant facts. 

f' c) The question is, whether A poisoned B. 

The state of B’s health before the symptoms as- 
cribed to poison, and habits of B, known to A, which 
atlbrded tin opportunity for the administration of 
poison, are relevant facts. 

8. Any fact is relevant which shows or 
MnffwA constitutes a motive or pre- 

tlon and previous or patation for any fact’ ID 

Bulwequontcouduct. igguQ or relevant fact. 

The conduct of any party, or of kny agent <>1 
to any party, to any suit or proceeding in 
reference to such suit or proceeding, or in 
reference to any fact in issue therein or rele- 
vant thereto, and the conduct of any person 
an offence against whom is the subject of 
any proceeding, is relevant, if such conduct 
influences or is influenced by any fact in 
issue or relevant fact, aud whether it was 
previous or subsequent thereto. 

Explanation 1.— The word conduct” in 
this section does not include statements, un- 
less those statements accompany aud explain 
acts other than statements : but this explarir 
ation is not to affect the relevailcy of state- 
ments under any other section of this Act. 

Explanation 2.— -When the conduct of any 
person is relevant, any statement made to 
him or in his presence , and hearing, which 
aflocts such conduct, is relevant. 

lUustraUons, 

(k) A is tried for the murder of B. 

The facts ^ A m^urdered C, that B knew that A 
had murder^ C, and that Bhad tried to extort money 
ate*rc^^fc *^^***® to make his knowledge public, 

(k) A sues B upon « bond for the payment of 
money. B denied the making of the bond. 

The fact that, at the! tee when te bond was 
alleged to be made, B reqvured money for a partieokr 
puqjose, ia relevant. 


fc) A is tried for the mufder of JB by poison. 

The fact that, before the death of B, A procured 
poison similar to that which waa administer^ to B, 
IS relevant. 

(d) The question is whether a certain document 
is the will of A. 

The facts that, not long before the date of the 
alleged will, A made inquiry into matters tp which 
the provisions of the alleged will relate, that he 
consulted vakils in reference to making the will, and 
that he caused drafts of other wills to be prepared, 
of which he did not a]f prove, are relevant. 
fe) A is accused of a crime. 

The facts that, either before, or at tlio Mmo of, 
or after the alleged crime, A provided evidence which 
would tend to give to the fimts of tho ciisq an appear- 
ance favourable to luinself, or that ho destroyed or 
concealed evidence, or prevented the presence or 
procured the absence of persons who might have been 
witnesses or suborned persons to give false* evidence 
re8{)eotiiig it, are relevant. 

(fj The question is, whether A robbe<l B. 

The facts that, after B was robbed, C said in A's 
prosence — Hhc police are coming to look for, the 
man who robbed B,'-— and that immediately after- 
wards A ran away, are relevant. 

(y) Tbo question is, whether A owes B rupees 

10 , 000 . 

The facts that A asked C to lend him money, and 
that 1) said to C in A's presence and hearing—* t 
advise you not to trust A, for he owes B 10,000 — 

and A went away udthout making any answer, are 
relevant facts. 

(h) The question is, whether A committed a 
crime. 

The fact that A absconded after receiving a letter 
warning him that inquiry was being madd for the 
criming, aud the contents of the letter, ore rele- 
vant, 

(0 A is accused of a crime. 

The facts that, after tho commission of the alleged 
crime, ho absconded, or was in possession of pro- 
perty or the proceeds of property acquired by the 
crime, or attempted to conceal things which were 
or might have boon used In committing it, are 
relevant. 

ij) Tho question is, whether A ravished. ^ 
The fiicts that, shortlj' after the alleged" raj^, she 
made a complaint relating to the crime, the circum'^ 
stances under which and the terms in which the 
complaint ^as made, arc relevant. 

The fact that, without making a complaint, she 
said that she had been ravished is not relevant as 
conduct under this section, though it may bo 
relevant 

as a dying declaration under section thirty-two, 
(one), or 

as corroborative evident under section one Uun- 
dre<l and fifty-seven. , > 

(k) Tim question is, whether A was robbed. 

The fact that, soon after the alle^ robbery, he 
made a complaint relating to the ofllmcc, the cir- 
cumstances umler which, and tho terms, in which# . 
the complaint was made, are relevant 
The laet ihot he said bo laid been robbed wliBiout 
hmking^ any complaint is not relevoflt xie coodtmt nn- 
der thw section, though U may bo.relevaiit 
as a dying declaration undcy secUon thirty-two, 
clause (ode), or > 

as corroborative evidence section one hun^^ 
dred and fifty-flcven. 





9. . K^cta iteoes8(H7 to. initrodt^e 

i ., A foot i^ia 'iui 8 ^. or 

fiwt. support w rei 

r^dwtfwjte. sng^sted 

hf a fact m issua oir re^l^yant 
^tftbHsb tbd idenKly: of mj tbing or per- 
iloft whose idfintity^ ja relevant, or fii the 
time^ or place at j8»hich any feet in issue or 
relevatiii fact happened, or which show the 
relation of parties by whom any such fact 
wes.tnanaacted, are relevant in so far as they 
jicoessary for that purpose. 

Jltustrii^o^s, 

(a) The qcs^tSon i»Wheth«r a given demtment 

ie ths will of A. ‘ 

“ 3^0 state of A*8 pfO]W*rty and of his family at the 
date of tho alleged Will may be relevant faots. 

,.(5),<A suss B for a libel imputing disgraeeful 
dottd'dct to A. B aSlrms that the matter alleged to 
U libellous is ti^uc. 

The position and relations of the parties at the 
time when the libel Was publish^! may be ro- 
* levant facts as introductory to the facts in isRue. 

The parfcictiiars of ^ dispute between A and 15 about 
a matter unconnected with the alleged libel are irre- 
levant^ though the fact that there was a dispute may 
be lelevaut if it effected the relations between A 
and B. . ^ , 

(p) A accused of a erinie. 

The fact that, soon after the c^»tn mission of the 
ufimei A absconded from his house, is relevant, nuder 
section ei^ht, as conduct subsequent to and affbeted 
by fqht6 in issue: . . 

The fact* that, At the time when ho left hotne, he 
had sudden and urgent business at the place to which 
h^ ,^ent, is Mevant as tending to escpiain the fact 
i&t he left home su<hlenly. 

details of the business on which he left arc 
iot relevant, exceptih so far as they are necessary to 
that the businesis was sudden and urgent. , 

(d ) A sues B for inducing C to break a contract 
of aervioe r^tade by him with A. G on leaving A’e 
aervlo^ actye to A-»*<* I am leying yon because , B has 
jm ftd e mb a better odbr.' Thu ’staten^^ is a relevant 
ai eaphiaabify of €*s conduct, wmerh is relevant 
as&factihistue. « 

(s) accused of thefti is seen to give the stolen 
idfoperiy to B, Who is seen to give it to Ab wife. B 
.iSys} as he d^SiverS It— ‘ A says you are to hide thii’ 
K statement is relevant as eaplanatoiy of a fact 
which Mpart of the transaction. i 

‘ ‘ A » tried for a riot ^nd is proved to have ; 
lotted at the head of a mob. The cries of the mob 
are reln^t as explanatoiy of the natuxe of the 
tspsmwioUpm 

there ii maenable ground ' to 
. ! ' believe that two ov tnoro per- 

togej^wi 

lawihrefMss to«owr 0 epiqtmtt au eienco or. ma i 

^ ^ thinjfi 

the time whep ipeu \ 


first eatertaiaed by any one of thein^ tj| a 
televaut fact as agaihit each of tbe persons 
beli^ed to be so conspiring, as well, lor tbe 
purpose of proving the existence of (the con- 
spiracy' as for the purpose of showing that 
any such peiWon waA a pxirty to it,. . 

'///utfronba. 

(o) Reasonable ground exists for b^^Ueving that A 
has juinecl in a conspiracy to wage war against the 
Queen. 

The facts that B procured arms in Europe for the 
pUfj;»ose of the Conspiracy, C colledtld money in 
Calcutta for a (Ike object, D Mrsuaded persons to 
join the conspiracy in Bombay, E published writings 
advocating the object in view at Agra, and F trans* 
mitted from Delhi to G At QaJ>ul the money which 
Chad collected at Calcutta^ and the contents of a 
letter written by H giving an account of the cons- 
piracy, are each relevjint, both to prove the exis- 
tence of the conspiracy, and to prove A's complicity 
ill it, although he may have been ignorant of all of 
them, and although the persons by whom they were 
done were strangers to him, and although they may 
have taken place before he joined the conspiracy or 
i after he left it. 


^ 11. Facts not otherwise 

otbe^SSeo ^relevant fdlevant ate relevant — 

hocome relevant. » 


(1) If they are inconsistent with any fact 
in issue or relevant fact ; 

(2) if by themselves or in connection 
with other facts they make the existence or 
non-existence of any fact in issue or relevant 
fact highly probable or iraprobablo, 

lUtuire^onB, 

M. 

(a) The question ia whether A committed a crime 
at Calcutta on a certain day. 

The fact that on that day A was at Lahore is 
relevant. 

The fact that near the time when the crime was 
committed, A was at a distance from the place where 
It was committed, which would render It highly im- 
probable, though hot impossible, that he cofnmitted 
It, is relevant. 

(h) The question is, whether A committed a 
voriqie. ' ' 

The cireumsiAficee are such that the crime smst 
have been committed either by A^ B, C or D. 
Every fact which shows that the crime could have 
been committed by no One else and that it was not 
committed by either B, C, or 0 Is relevant* . 

5 1* ’ ^ j I 

13,. wltich,damag» ai« claim- 

<^y act will 

eriAW^ the, Cciart to, deter- 
Of .dentagea 

‘ ;'i,l4i^,oMght]ito .ho!' 




13. Whor0 the .question i$ as to thsJ 

Ftato / ?"7. f 

>&exi rigfkt oi^ cix4- oustom, the folIowiDg facts 

tomifl In qw»«*»L ^ relevant-** 

fa) Any trauaaetk^ by which , the 
right or custom in question was created, 
claimed, modified, tedogniEed, asserted or 
denied, or which was inconsistent with its 
existence. , . 

(b) Particular instances in which the 
right or custom ^as claimed, recognized, or 
exercised, or in which its exercise was dis* 
puted, asserted or departed from. 

Illustration. 

, the question is, whether A has. a right to a fishery. 
A deed conferring the fishery on A"s ancestors, a 
mortgage of the fishery by A*a father, a subsequent 
grant of the fishery by A’s father, irreconcileable 
with the mortgi^e, particular instances in which 
A’a father exercised the right, or in which the 
exercise of the right was stopped by A^s neighbours, 
are relevant facts. 

H. Facts showing the existence of any 
Vaets showing «c- StatO of mind — SUOh US in- 
mted!Voftod^w tentioD, knowledge, good 
bodily feeUng. faith, negligence, rashness,' 
ill-wili or good-will towards any particular 
person, or lowing the existence of any stale 
of body or bodily feeling — are relevant, 
when the existence of any such state of 
mind or body or bodily feeling, is in issue 
or relevant 

Explmaii<m.—k fact relevant as showing 
the existence of a relevant state of mind 
must show that it exists, not generally, but 
in reference to the particular matter in 
question. ^ 

(a) A 18 accused of, receiving stoten goods know- 
ing &em to bo stolen. It ia proveii that he was in 
possesriou of a particular stolen article. 

^ The fact tludi at the same time he was ih posses- 
sion of many 'other stolen articles is relevant, as 
timding to show thathebxew each and all of the 
srticleB of '•which he was in -possession to be stolen. 

( 5 ) A is accused of fraudulently delivering to 
another personji |)iepe,of counterfeit coin which, at 
tbo time when "he delivered it, he knew to be coun- 
terfeit; ^ , 

The &ct at the ^ time of its delivery, A was 

possess^ of ehumber of other pieces. of counterfeit 
coin, is relevant , ? , . 

A sues la fw; damagt. done by a dog of B^e, 
which B knew to befei^o^te. ' 

The facts that tlw d^ hed fowvieusly bititn X, 

T and 2;, and Ihet they IhhI made eompi^te to % 
are relevant . ■ v. . 


Id) '^question is whethWis; the ScOepW of 
a hill, of exchange, knew that tlhi OSihe of the payee' 
was fic^ltlons. 

Thei^Ct that A had accepted other .blllbl draerii 
in the same manner ^efore they could have been' 
transmitted to him by The payee if the paW^'hsd 
beep a real person,, is relevant, as shoSdnS# A 
knew that the payee was a fictitious person. , 

(c) A is accused of defaming B by pubUshinr' in 
imputation intended to harm the reputation of B; ^ 

The fact of previous publications by A respectihg 
B, showing ill-will orf the part of A towards I?;- 
is relevant, as proving A"e intention to haim B:s 
reputation by the particular publication in question. 

' The facts' that tnere were no previous quarrel be* 
tween A and B, and that A repeated the matter 
^mplained of as he heard it, are relevant, as show- 
ing that A did not intend to harm the reputation 
of B. 

(/) A is used by B for fraudulently representing 
to B that C.was solvent, whereby B, being induced 
to trust C, who was insolvent, sufibred loss. 

The fact that, at the time when A' represented C 
to be solvent, C was supposed to he solvent by his 
neighbours and by persons dealing witli him, is 
relevant, as showing that A made the representa- 
tion in good faith. 

(y) A is sued by B for the price of worh done 
by B, upon a hopse of which A is owner, by the 
order of C, a ooutraotor. 

A's defence is that B’s contract was with C. 

. The fact that A paid C for the work in questlan 
is relevant, as proving that A did, in good faith, 
make over to C the, inanagechent of the yvork in 
question, so that C was in a position to contract 
w|th B on C’s own account, and not as agent f 6 r A. ’ ‘ 

(h) A is accused of the dishonest misappropria- 
tion of property which ha bad found, and the ques- 
tion 18 whether, when he appropriated it, he believed 
in good faith that the real owner cpuld not be found* 

^ The fact that public notice of the loss of the pro- 
perty had been given in the place where A was, is 
relevant, as showing that A did not in good faith 
believe that the real owner of the property could UOt 
be found. . , " 

The fact that A knew, (ir liad reason to believe, 
that the notice was given fmudulently by 0 , who 
had beard of the loss of the property and wished to 
«et np a foUw claim to it w relevaiit. aa abowin; tlukt 
the fact that A knew of the notice ,did not disprove ’ 
As.good faith. . 

(») A is charged with shooting at B with ihtent 
to kill hiitn, In order -to show A’s intent^ the fact 
of A’s having previously shot at B may be proved. 

(f) A is chargtEKi with sending threatening letters 
to B. Threatening, letters prevmusly sent by A to 
B may be proved, as showing the intention of the 
letters. , 

(h) The qtiestion is, whether A has been guitty-'^ 
of cruelty towards B. his wife. 

Expressions of^ their feeling towards other 
shortly More or after the alleged crueltyl are rele- 
vant mets. , * . 

{ 1 ) The question wtiether A'a do^h wfw 
oausedhy pQ«ion.< 

Statpmente nmde hy A during his jlhiese is to his 
symptoms, are relevant facts, ^ ' V. .. 

Ummw whm M' m tejife ■ im , 



mftde by A ta 
«iur new the timfl in <)ae«laaa^ 

in) A H\m B for n«gl%eiie« in providing bSm 
wjtti » carriage for hire nor reeooiiabty fit fo# tt^e, 
irhoreby A wa» injured# * ' 4 ' ' 

The fact that B’e attiutfloii Vas drawn on other 
dccyione to thedefeetof that pii^ular earri^ 
relevant* 

The fact that B waa habitually negligent abOut the 
corrida ,whh%;he let to hire, is irrSevatit* 

( 0 ) A Is.trm for, the nattier of B by intention- 
ally shooting bim dead. 

The faot that A« on oth^ OGcasionS) shot at B te 
retmnti^ as showing his intentioii to shoot B. 

The fa^ that A wee in the habit of shooting at 
pee|ii)ie;With intent to murder them, is irrelevant. 

(p) A is tried for a crime. 

The fact that he said something indlcatitig an in- 
tension to commit that pariacular crime, is relevant. 

Tln^laot that he said something indioaUng a gene- 
ral . disposition to commit crimes of that daisL is 
irr^vant. 

^ "t 

15* When tborc is a question whether an 
hw,Hn^ on accidental or inten- 

qui^onwhetboract tional, thei faci that such 
wajaDcgontttierin- formed part of a series 

of similar occurrences, in 
each of which the person doing the act was 
concerned, is relemiit 

^ JlkuUtatumt, 

^ fo). A Is aocused of burning down his house in 
order ^ lObtaln money for which it is insured. 

The facts that A lived In several houses suco^- 
siMy, Ca^ which he insured, in each of which 
a fire oe^red, and after each of which fires A 
oel^ payment feom a deferent insurance office, are^ 
r^^t, as tending to show that ^e fires were not 
eeddentol. 

m , oA is employed to receive money from the 
debtm of B. It is A's duty to make entries in a 
bpok showing the amouidie reemved by him. He 
tnshes im eh^ showing that on a parUcular occa- 
simi he tecelv^ less than he rmlly did receive. 

9fim question Is, wh^er this falti entry was acoi- ; 
desM or intsutien^ 

; flm ^ts that other entries made by A in the 
saite'boi^ are false, and that the false entry is in 
ea^ ,^ese in fisvout of A, are relevant. 

, to B 

% whether the delivery of the rupee 

The flMstS that soon boforh or soon after the deli- 
vei^ to A d^vered Ominterfelt riipees to C, D 
and B are relevkut, m showing that the dej|very to 
A.w^'not'iujdlienb# ^ 


U. 

eeti^. I# 

' whwinillliHA, 


«lie^ ih 

"iwi 'dwfe,: 

' f '; > T*' Ki : , . ‘ r 


* lUnsifaUtm. 

(a) The question is, whether a particular letter 
was despatched 

The facts that it was the ordinary coarse of busi« 
ness for all letters put in a certain place to be car- 
ried to the p^t, tuid that that particular letter was 
put in that pmoe, am relevant. 

{h) The question is, whether a particular letter 
reached A. The fiuxts that it was posted in due 
course, and was not returned through the Dead 
Letter Office, are relevant. 

Adhissioks. 

17. An admission is a statement, oral Or 

i . ^ documentary, which suggests 

** any inference as to any fact 
in issue or relevant fact, and 
whioh is made by any of the persons, and 
under the circumstances, hereinafter meU' 
tloned. 

18. Statements made by a party to the 

Admintoo- proceeding, or by nn agent 

by party to pro- to auy suoli party, whom 
ceelffigor-bisagent; 

the circumstanocs of the case, as expressly 
or impliedly authorized by him to make 
them, hre admissions. 

Statements made by parties to suits suing 

b, ™itoru, «. °5 “ » representative 

pro^ontative charac- cuaraotcr are uot admis- 
sioiis, unless they were 
made while the party making them held 
that character. 

Statements made by— 
ed in sv^oct-mat- ' (1) persons who have 
, any proprietaiy or pecu- 

niary interest in the subject-matter of tho 
proceeding, and who make the statement in 
their character of person *so interested, or 

(2) persons from whom the parties to the 

. • suit have derived their In- 

wbom iuterost do- terost lu the subject-matter 
of the suit, 

are admissions if they are n^ade during 
: the continuance of the interest of the pei'sons 
making the statements. 

19. Statements made by persons whose 

position or liability it is no- 
«*88iy to p»ve ds. a^inst 
any party to tnd suit, an) 
** i^lealiWions iifsaehsliateiiaeuta 
' vrould be relevant a« against 
aditb persons ip relation to such position or 
liability in ainiit inonght by or a^intt ibOtn, 
'^d If tiiey are made whilst the perS<m mak. ' 
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Tflis 


ing them occupies 8U<* position ot is sub- 
ject to such liabilit^r- 

lUuftrailkn. 

X unflettribM to ooUool »«t» for S. „ , _ 

B auoa A fur not collecting wnt due trom C to 
A denies that rent ^as due from C to B. 

A statement by C that he owed B f«&t is an ad- 
miesidn, and is* a relevant fact as against A, it A 
denies that C did owe rent to B. 

20. Statements made by persons to whom 

a party to the suit has ox- 
pfessly referred for inforn^ 
forred to by party to tion in reforotico to a matter 
“****'• in dispute are admissions. 

The (Question is, whether a horse sold by A to B la 
sound. 

A says to B — * Go and jwk C, C knows all about it. 
O'e statement is an admission. 

21. Admissions arc relevant and may be 

proved as a<jhinst the person 

in bahaif of porsonti prosehtative in interest ; but 
oTOcomod. cannot be proved by 

or on behalf of the person who makes them 
or by his representative in interest, except in 
the following cases 

(1) An admission may be proved by"or 
on behalf of the person making, U when it is 
of such a nature that, if the person making 
it were dead^ it would bo relevant as between 
third persons under section thirty-two. 

(2) An admission may be proved by or 
on behalf of the person making it when it 
consists of a statement of the existence of any 
state of mind or body, relevant or in issue, 
made at or about the time when such state 
of mind or body existfed, and is accompanied 
by conduct rendering its falsehood impro- 
bable. 

(3) An admission may be proved by or 
on behalf of the person making Jt if it is 
relevant otherwise than as an admissiou# 


lllustrai%<m$, 

(а) The questien between A and B is, whether a 
certain deed is or is not forged. A Afl^ms that it is 
genuine, B that it is forged; 

A may prove a stat^ent by B that the deed is 
g^ume»andB may prove a shltement by A that 
Uie deed is forged ; ^but A cannot prove a statement 
by hiiasell that the deed, is genuine, ^or can B 
prove a statement % ^iiihielf that the deHl is forged; 

(б) A, tho Captm ^df V ' ship, is tried for easting 

her away. ' - '• 

Evidehoe is given to aMr that the S|ip wsa tsken 
oiit of her pix)per course., .. , , ‘ ^ . 


A p^noas a book kept, hy hfih in the ordinary 
course oi hU business, showing ohservatlone alleged 
to have been taken by him from day to'day, and in- 
dicating that the ship was not taken out Of her pro- 
per course. A may prove those .atateUietits, because 
they would be adtnissible between tlunl parties if he 
were dead under section fchir^*two, clause (two). ; 

(e) A is accused of a crime committed by him 
at Calcutta. 

He produces a letter writt^ by himself and dated 
at Lahore on that day add bearing the Lahore post* 
mark of that day. 

The stfrtement in the date of the letter is admis- 
sible, because, if A were dead it would be admissible 
under section thirty-two, clause (two). 

id) A is accus^ of recdiving stolen goods know- 
ing them to be stolen. 

He offers to prove that he refused to sell them 
below their value. 

A may prove these statements, though they are 
admissions, because they are exfdanatory of conduct 
influenced by facts in Issue. 

(e) A is accused of fraudulently having in his 
possession counterfeit coin which he knew to be 
counterfeit. 

He ogers to prove that he asked a skflful^ hereon 
to examine the coin, ae he doubted whdthsr It waa 
counterfeit or not, and that that person did examba 
it and told him it was genuine. 

A may prove these facta for the reasons stated In 
the last preceding illustration. 

22. Oral admissions as to the contents of 

a daoument arc not relevant 
«ro^to"2o&tt wn’esa and until tho party 
of documsnts are proposing to prove thorn 
” ' shows that he is entitled to 

^va s^ndary evidence of the contents of 
such document under the niles hereinafter 
contained, or unless the genuineness of 
document produced is in question* 

23. In civil cases no ndmission is rolOi . 

Admtorton. to d. ^ 

vii COSOS when role- upon an express condition 
that evidence of it is , not 
to be given, or under circumstances ftom 
which the Court can infer that the parties 
agreed together that evidence of it should 
not be given. 

Ba^lamtkn.r^'Soihwg in this section 
shall be taken to exempt any jbfliristor, 
pleader, attorney or vakil from giving evidence 
of any matter of which ho may be compelled 
to give evidonoe under section 126. ^ !' 

24 A confession made ^by an aoeui^ 
Conitodoa c.«»d » irrelejunt itt a m 

brlna.a^.««nt,viDip8} ptoeefidh^, .If 

making of the cse«>fMm 
.. App«u8totl^C0«firtta|tavd 

beoQ etHised any iiui«0eiBteiit» threat 

agabat the aneuaed peraui, prooeeding'&iwia 


ft;, pftmn in authbritjr; v 

opinion of the Cenrt,, the wswwei • 

person gft»nnde, , whioh- woi^W ^pew - to him 
nsnsonable, fur soppbelng that makinj^itj 
he would ^in ftpV ’i^ii’ftntto br any 

evil of ,a tem^^f iS refiemioe,^ the i 

probeedihgs i^inellum. . < 

25. ^0 ODpfes^bt^ .tneide; to h Petioe offl- 

CoebwU ;.d. '■ as 

tA ;a affiomet'a pereon aoooeed of 

'•^ ‘‘ any Offenee. - 

-’26. Nd coftfessibii tA{ide by any person 
|pftd« whikt he is in the ouatody 
5?JS2*!/pS!l2t!2 Police offioer, unless it 
L iwi* be made in the immediiite 
presence bf ;a * Magistrate^ 
sh^ll be provedias against such person; 

V 27% Prov^ided that, when any fact is 

^ disoovered.in 
nxebt 42r opar^aio^ coitscqnence of information 
received from a peteon ac- 
hy (Jteoowred, may cused of ‘any oifeiice, in the 
’ ‘ custody of a Police officer* 

so much of such information, whether . it 
'^mounts to a oouffission or not, as relates 
distinctly to the- feet therebjr discovered, may 
be proved; 

' 28< Ifsuch . a oopfessiou as is referred | 
, n«d» »« twenty:four 

U mode after toe impresnon 
'“‘hsed by euoh iuduoe. 
Sr "ittJBiW wU- threat, or promise 

lU;, in the opinion., of the 
'CnnHi bbed fully renibt^d, ii is 1*610 vknt^ ' 

2t>. If sbich n^co^fes^on. Is otherwise t^le- 
Other- vao^ ,it* does not become 
irrelevant merely hecause it 
..C2^’pf^^CM,.VM,ma,de)niider,a. promise 
of ,«^eoy!»' or in consequence 
^ h deceptibn prabtiiaed on tke accused per- 
. ioa for the parpose of obtaining it, or when 
. , lM^kiid . .dr<^k, or heesnw if yras made ' in 
^^estib^ which he heed not hh'vc 
. iifR(Wbr«|^,whdt^ been the fqimr 

hf dho)Mi-i4|ibsti^ mr ti^nse he vab hot 
«!jttil«d'i^*WwBa'4bt:libhhd^ sdoh 

avidfnoe .of it m^it-he 

. ; BO. than one; are 

' ffiS* ' ■atiig » eo<^. 

' *««<>• ■■!' i. '.<■ . ..’some 


its proved, 'the Oohrt-may tale into obhri4a^- 
!tionsuch confession as agaiilst such other 
personas well as against the person who 
mahes such confessipn*. . 

■ ■ ' ’ '4 , \ IUu^iraUon$^^ 

fof) A and B are jointly tried for the murder. 
<« 0. It is proved that A said,— “ B and I murdered 
C.’* The Court may consider the effect of tliie 
coafaesion as against j). 

fb) A is oni his trial for the murder of C. 
There is evidence to show that C was murder^ ,hy A 
and B, end that B add,—** A and I murdered C.** 

: This statement net bn taken into oonsidera* 
tion by the Court againat A, as B is not being joint* 
ly tried.’ 

«31. Admissions arc not conclusive proof 

Admbrnoiw' not the matters admitted, but 
conclusive proof, but they may operate as estop- 
may estop. under the provisions 

hereinafter contained. 

Statbmjbkts bt Persons who cannot bb 
CABLED AS Witnesses* 

32. Statements, written or verbal, of 

0««» .la wWdh 

atatemeut of role- person who . IS dead, or who 
cannot bp found, or who has 
noCiJ* found, *o., becomo incapable of giving 
**“* evidenoo, or whose attc.iid- 

auoecannoV be procured without an amotint' 
of delay or expense which, undeC ' the' otr- 
eulnbtianoes of the base, appears to the Court 
unrea^nable, are tbemiselvos relevant &ot)i 
in the following cases i — 

, (1) When the statement is ‘made hy a 
Whw it niatM to porepn, as to the cau8e,of his 
caundrtotb; death, or as to any, of tfab 
oireuinstanoes of the tranwotion ,whicb re- 
sulted in his death, . iii oa^s in which the 
cause of f hai person’s death comes into qnbs- 

tW: • ' 

Such statements a» relevant whether the. 
ipenoii who msde thedi was or was. not, at 
the Ume when they were made, under rapeo-' 
tationof death, and whatever may be the 
nature of the proceeding inwhich the ' cause 
oS iue death comes intc' question. 

j(2) , Whso the sMtemmit was . mad* hy 
- «»< i«- mu*-' til mch pMsen ia the ordinary 
,aaoiS»of iMHSaiM*. ., bom(de of . httSiS^kBy hi4 *h 

‘M jShy.: wifay pt 
tnsfinbts^dip jhhn jiq.hQ^ hept in 

;the .bi4lq«^, ocmiree pf hnshibcs, w in the 
' tm#"; ' or of' an 

wdthofTe^i^mt wtittsn w i^ed Mf 
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of tho rocoipt of money, goods, securities or 
property of imy kiod ; or of a document 
used iu commeirce Written or signed by him, 
or of the date of a letter or other document 
usually dated^ written or signed by him, 

(3) When the statement is eg^inst the 

ora^nstintereBt pecuniary or proprietary 

of makw; interest of the pefsou mak- 

iug it, or when, if true, it would expose him 
or would have exposed him to a criminal 
prosecution or to a suit for damages. 

(4) When the statement gives the 

opinion of any such person, 
to tEe existenco of any 

custom or matters public right or CUStOm' OT 
of general mterost , public 05 general 

interest, of tho existence of which, if it ex- 
isted, he would have been likely to be aware, 
aud when such statement was made before 
any contj oversy as to such right, custom or 
matter had arisen. 

(5) When the statement relates to tho 

or«>ui 0 K to e*i.. f«Btenco of any relationship 
tonco of . roiatiun- between persons as to whose 
relationship the person mak- 
ing the statement had special means of 
knowledge, and when the statement was 
made before tho question in dispute was 
raised. 


(G) When the statement relates to the 

orisn,mJoin will f^^tenoo of any relationship 
or deed of deceased between persons deceased, 
person ; -g jjiade ill any will or 

deed relating to the affairs of the family to 
which any such deceased person belonged, 
or in any family pedigree, or upon any tomb- 
stone, family portrait or other thing on which 
such statements are usually made, and when 
such statement was made before the question 
in dispute was raised. 

(7) When the statement is contained in 
any deed, will or other docu- 
«B?tton“‘SonttaSi meat." which relates to any 
in swtiott 18 , ciiiuso such transaction as is men- 
** ' tioued in section thirteen,, 

clause f a J. 


When the statement was made by a num- 
or is made hy bet of pcrsons, and expressed 
^ impressii^ 

relevant to matter thoir patt relevant to the 
- quosfcion. matter in questicsi; 


A dies of injuries received in a transaction in the 
course of which she was ravished. The quwi^ion is 
whether she waw ravished by B ; or 
, The^queetion is, whether A was killed by B under 
such oircumstanoes that a suit would lie against B 
by A*s widow, ‘ 

Statements made by A os to tho cause of his or her 
death, referring respectively to the murder, the 
rape, and the actionable wrong under consideration, 
are relevant facts. 

<d) The question is as to the date of A'a birth. 

An entry in the diary of a deceased surgeon, re- 
gularly kept in the course of business, stabiiig that, 
on a given day, he attended A's mother and deli- 
vered her of a son, is a relevant fact. 

(c) The question is, whether A was in Cidcuita 
on a given day. 

A statement iu the diary of a deceased solicitor, 
regularly kept in the course of busincHS, that, on a 
given day, the solicitor attended A at a phice men- 
tioned in Calcutta f(»r the purpose of conferring with 
him upon specified business, is a relevant fact. 

(d) The question is, whether a ship sailed from 
Bombay harbour on a given day, 

A letter written by a deceased member of a mer- 
chant’s hrm, by which slio was charterod, to their 
correspondents in London to *whom the cargo was 
consigned, stating that the ship sailed on a given day 
from Bombay harbour, is a relevant fact. 

(c) The question is, whether rent was paid to A 
for certain laud. 

A letter from A*s deceased agent to A saying that 
he had received the remt on A’s account and held it 
at A’s orders, is a relevant fact. 

(f) The question is, whether A and B were 
legally married. 

The statement of a deceased clergyman that ho 
married them under such circumstances that tlio 
ceietration would be a crime, is relevant. 

(ff) „The question is, whether A, a f^erson who 
cannot be found, wrote a letter on a certain day. 
The fact that a letter written by him is dated on 
tliat day, is relevant. 

( h) The question is, what was the cause of the 
wreck of a ship. 

A protest made by tlie captain, whose attendance 
cannot be procured, is a relevant fact. 

(i) The question is, whether a given rpad is a 
public way. 

A statement by A, a deceased headman of tSo 
village, that the road was public, is a relevant fact. 

if) The question is, what was the price of grain 
on a certain day in a particular market. A state- 
ment of tho price, made by a deceased banya in tlio 
ordinary course of his busmess, is a relevant fact, 

(h) The question is, whether A, who is dead, 
was the father of B. 

A statement by A that B wan his son, is a relevant 
fact. 

(I ) The question is, what was the date of the 
birth of A. 

Aifcletter from A*s deceased faUier to a friend, 
announcing the birth of A on a given day, is a itdle- 
vant fact, 

Xn)t The questioD is, whether, and when, A and 
B were married. * \ 


(a) The question' is, whether A^ murdered 
by B ; or : 


A»;enti7 & a memqmdam, Wk l^ C, . the de- 
ceased father of of his marriage with 

Aatagivmi«fa%iaaiidevliw^ 



(n) A sues B for a Hbel Jii a palnfod I 36. Statements of facts in issue or sele- 

cartcAture exposed in a elpp wiado^r. The cuestion ^ ;» ntihlmlipd 

fo as to the similarity of the caticature and fto libel. 

Ions character. The remarks of a crowd of spec« rdevant. maps or charts generally 
tatora on these pol^iis may be proved. oiFered for public sale, or in maps or plana 

oo *x • -a j • 1 under the authorto of Government, 

33. Endenoe^vwbyaw»tn^m«j<id.oial as to matters usuaUy represented or stated 

“ such maps, charts or plans, are them. 


mer JudioUnwiM- soR authorised by law to take ..aiyea relevant Vaots 
lug wh«u.,tamt. jg selves relevant faots, 

of proving, in a subsequent judicial proceed- 
ing, or in a ktor stage of the same judicial 37. When the ( 
proceeding, the troth of the facta which it j ^ ^ opini 


When tlie Court has to form an 


proceeding, the truth of the facta which it statement as to ^P*^^®** ^ oxistenco 

States, when the witness is dead or cannot bo smt or public nature of any fact of a public 

found, or is iucapable of giving evidence, or AS^rKonScaS statement of it, 

is kept out of the way by the adverse party, ofi^mmentwhan made in a recital contained 

or if his presence cannot be obtained without ^ ^ in any Act of Parliament or 

an amount of delay or expense which, under in any Act of the Governor-General of India 


the circumstances of the case, the Court 
considers unreasonable : 

Provided 

that the proceeding was between the same 
parties or their representatives in interest ; 

that the adverse party in the first proceed- 
ing had the right and opportunity to cross- 
oxaTniuo ; 

tliat the questions in issue were substan- 
tially the same in the first as in the second 
proceeding. 

Sx^amtion.^k criminal trial or enquiry 
shall be deemed to be a proceeding between 
the proBcoiitor and the accused wi^i the 
moaning of this section. 

STArUHSKTS MADE UKPEB SPEIOU]:/ CXROUHS- 
TANOBS. 


in Council, or of the Governors in Council of 
Madras or Bombay, or of the Lieutonant- 
Governor in Council of Bengal, or in a 
notification of the Government appearing in 
the Gazette of India^ or in the Gazette of 
any Local Government, or in any printed 
fmper purporting to be the Loruhn Gazette 
or the Government Gazette of any colony 
or possession, of the Queen, is a relevant 
fact. 

38. When the Court has to form an 
opinion as to a law of any 
country, any statement of 
Bueb law contained in a book 
purporting to be printed or published under 
the authority of the Government of such 


34 Entries in books of account, regular- country and to oon^n any sueh law, md any 
ly kept in the course of ’deport of a ruling of the Courts of such ooun- 
business, are relevant when- *‘’7 oontsined in a book purpOTting to bo a 
, ever they refer to a matter of such rulings, is relevant, 

into which th^ Court has to inquire, but such 

statements shall not alone lie sufficient evi- How much of a Statbmbht is to bh fboved. 
donee to charge any person with liability. 


39. When any statement of which evi- 
dence is given forms part of 


A»«« Bf«lKt,pDO md diows entries in hie ^ j ^ statement, or of a 

Mcwint beoka rfiowing B *» >» “debted to him to j ... 


ajcoaunh oooxa pupwiuk « uc mutiuveu vu utia w ^ 

this amount. The entries are reJoTant, but are not ^ J cm wwloBf 

semoient Wlthoat otii«r whence to provo the debt, documeut^ book, or iSOlatCu^ document, or IS COn- 
35. An entry in any public or other offi- tained in a document which 

cial book, register, or record, ♦ forms part of a book, or of 


or j a oonpeoted series of letters or papers, evi- 
^ to^vtmt Act and madh by dthiee shalt bd given of so much and no 
ft prihlie swvent in thedis. mere'of thn stotitoeat, conversation, doou- 
'^.iy^^ lDl |iiBiQ|leinl'dutyy:or meat, book, or t^es of letters or papers as 
any ethw pso^ , ^ theOonr^ oonridenl necesssiy in that parti- 

diniy en^i^ii^ to the full anderstsading of the 

country in Of rf the statement, and of 

cord fetept, is a ; jtlwetWttmfltanefeattaderVfhiehfttw 
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Jute Wabehouses. 

4. No jate warehouse, existing at the 
date of tho commencement 
to**bo of this Act withiii the limits 
used tiiiuconsed operation, shall be 

used after the Slst July next following such 
date for tho storing, keeping, “ pressing, or 
depositing of jute or cotton, unless the 
owner or occupier thereof shall have pre- 
viously obtained a license under this Act for 
such use. 

6. As soon as may be after the passing 

Fxisfcin ware JusticCS at a 

uouBos to1>o inspec- Special meeting shall appoint 
ted or reported on. number a 

special committee, consisting of seven mem- 
bers, one of whom must be the Chairman of 
tho Justices, whoso duty it shall bo to visit, 
inspect, and report on cveiy jute warehouse 
existing within the town of Calcutta. And 
the special committee shall report before the 
16th day of the said month ofJulytothe 
Justices whether a lioenso can bo granted 
to all or any such warehouses without risk 
to life and property in the neighbourhood 
thereof respectively. No jute warehouse 
shall be reported upon by the special com- 
mittee until it shall have been visited by a 
quorum of not loss than three members of 
the special committee. The Justices at a 
special meeting may award suoh fee as they 
may think fit to each member of the special 
committee, not being a salaried member of 
the corporation of Justices. 

6. On receiving the report of the com- 
Licen«oa for exist- mittcc it sliall be witiiin 

ing wjirehouaos. thc discretion of the Jus- 
tices at a special meeting to gran\ or refuse a 
license for any jute warehouse mentioned in 
tho said report. Provided that if in the 
opinion of tho Justices the said jute ware- 
house may be rendered fit for use without risk 
to life or property in the neighbourhood 
thereof the Justices shall certify to the 
owner and occupier thereof the conditions 
and restrictions under which tho said jute 
warehouse may in their opinion be sq^ ren- 
dered fit for use, and upon the said owner 
or occupier complying with the terms of such 
conditions and restrictions to the satisfaction 
of the Justices at aspeoial meeting they 
shall grant to him a license in respi^t thereof, 
Every license granted under this section 


j shall be subject to the payment of an annual 
fee to be imposed and paid in manner as in 
the next succeeding section is directed, and 
to such other of tho conditions mentioned 
therein as tho Justices may think fit 

7. Any person proposing to establish a 
for now ncw juto warehouse within, 
warehouses. tho town of (Calcutta shall 

send to thc Justices apian of tho warehouse 
so proposed to bo established, and it shall be 
within the discretion of tho Justices at a 
special meeting to grant or refuse a license 
to establish tho same. 

Every license for a jute warehouse granted 
under this section shall bo subject to tho 
following conditions, viz \ — 

(1.) That no looso^gute, jute rejections or 
cuttings, or cotton, shall be stored or screwed, 
or pressed or combed or dried, save 
within a building, tho walls of which shall 
bo of burnt bricks or of stone or of iron, 
and all tho roof of wliich, including the 
beams on which such roof rests, shall be of 
iron, or of masonry or of tiles ; 

(2.) That such juto warehouse and the 
buildings theroip shall be supplied with solid 
doors or gates which can bo securely closed ; 

(3.) That no portion of such juto ware- 
house shall bo used as a residence, and no 
artificial light or lucifer matches shall, bo 
introduced therein, and that no person shall 
smoko therein ; 

(4.) That such jute wartbouso shall bo 
at any time open to inspection ; 

(5.) That tho engines and farnacog used 
in such juto warehouse shall be placed as 
may be considered necessary for safety by 
tho Justices ; 

(6.) That an annual fee, as tho Justices*' 
at a special meeting may think fit, shall bo 
imposed in respect thereof at one of tho 
following rates, viz : — 

rtupees ... 1,000 

„ ... 760 

„ ... 600 

„ ... 250 , , 

and shall be paid in such instalments as the 
Justices may direct* 

In fixing the amount of fee to be paid in 
respect of any jute warehouse, the Justices 
at suoh special mooting shall have iregard to 
the annual value thereof as it is ifor the time 
being assessed to the pajfpenfc of municipal 
taxes, to the size and position the ware- 
house, to the number and excellence of the 
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pressing machines erected in such jute ware- 
house, and to the probaWe income derived 
from such jute warehouse by its occupier or 
owner. 

(7.) Such other special conditions as the 
Justices may, on consideration of the special 
oircumstauces of such jute warehouse, deem 
necessary to prevent risk to life and property 
in the neighbourhood. 

8. The Justices shall appoint suitable 

Sppoi&iiment of officers for the inspection of 
officers, j^te warehouses within the 
town of Calcutta ; and it shall be lawful for 
aiiy officer so appointed, and for any superiu- 
teudont or inspector of police within the 
said town, to enter at any time into any 
jute warehouse, where jute or cotton may be 
kept, and to inspect the same. 

d. It shall bo in the discretion of the 

Breach of con^ ^ usticos at a Special meeting 
<****<»«• to cancel, or to suspend for 

such time as they shall think fit, the license 
of any jute warehouse in respect of which 
any one or more of the conditions under 
which such license has been granted shall 
appear to them to have been broken. 


10. In regard to any "jute warehouse 
. situated or used or proposed 

to2ri?n«r? to he established or used out 

P9w«n aa of the town of Calcutta and 
within the limits of the ope- 
ration of this Aoti the powers and duties 
eemferred and imposed by this Part, and by 
every section thereof upon the Justices, or 
the Justices at a special meeting, shall be 
exeroited and discharged by the Municipal 
Commissioners, or the Municipal Commis* 
sioners at a meeting respectively within 
•whose jurisdiction such jute Warehouse is 
situated. The annual fee in respect of any 
license for a jute warehouse granted by the 
said Municipal Commissioners may be at the 
rate of Bs. 150, or at any one of the rates 
mentioned in section 7, clause 6. 


PtniUtm. 

11. Any person who shall after the 31st 

Penalty for not of the said <July with- 

takiBgoutiioeiuio. out a license under this Act 
use any jhte wareliouse, for keeping or 
depositing jute or cotton, sh^ be liable, on 
conviction befo^ a ll^stcate^ to a penalty 
pot exceeding, one hlindred ropees for each 
day duiii^ Which be may pse or continue to 
use sttdr jute wareho^hs kforesaid. 


12. Any person who shall without a 
^ ^ u license use any jute ware- 

Permlty for estab** - t • ^ j *1. 

lishjng warehouae house, for keeping or deposit- 
witbout iicenoe. qj. eotton estab- 

lished after the commencement of this Act 


shall be liable, on conviction before a Magis- 
trate, to a penalty not exceeding five hun- 
dred rupees, and to a further penalty not 
exceeding fifty rupees for every day during 
which such jute warehouse is used for keep- 
ing or depositing jute or cotton without a 
license. 


13. Any person who shall after the 31st 

, day of the said July use a 

Penalty for using . / , r xil i 

waro-hoimo after rf jute warehouse lor the keep- 
ftwai of licenue. ing or depositing of jute or 
cotton after the J ustices or Municipal Com- 
missioners shall have refused or cancelled a 
license in respect thereof, or during the time 
for which such license shall have been 
pended, shall be liable, on conviction before 
a Magistrate, to a penalty not exceeding five 
hundred rupees, and to a farther penalty 
not exceeding one hundred rupees for every 
day during which any such jute w’arehouse 
may be so used as aforesaid. 

14, Whoever in contravention of the 

Penalty for Intro- license shall introduce or 

daciDgCre.ao. in any jute warehouse, in 
which jute or cotton is kept or deposited, any 
fire or luoifer matches or shall smoke therein, 
and whoWor shall violate any of the condi- 
tions or restrictions under which the said 
license is granted, shall be liable on convic- 
tion before a Magistrate to a penalty not 
exceeding fifty rupees for any one such 
offence. 


PART III. 

v 

Fikb^Bkigade. 

' 15. Within six months from the date of 
Orgatttoation of the passing of this Act the 
fire-brigade. Justices shall organize and 
thereafter maintain an efficient fire-brigade 
for the town and suburbs of Calcutta. 

All existing public fire-engines, with the es- 
tablishmeuts and buildings tliereto belonging, 
except tlmse belonging to the Military Depart- 
ment or to tlie Port Commissioners incor- 
porated under Act V of 1870, shall be trans- 
ferred to the fire-brigade to be established 
under this Act. The Justices shall have 
I power to appoint and remove any members 



1872.] Bmgal 


THE LAW OBSERTEB. 


Act$. 


5 


,or officers of th^ fire-brigade ; and they shall 
famisli the fire-brigade with all each steam 
or other fire-engiaeS| horses, oxen, accoutre- 
ments, tools, and imjplements, as may be 
necessary for the complete equipment of 
the force, or conducive to the efficient per- 
formance of their duties. 

16. The Justices at a special meeting 
Power to ftamo Eoay frame bye-laws in respect 

Bye-laws. of the followiug subjects : -=- 

(1,) Giving of gratuities to persons who 
have given notice of fires. 

(2.) Awarding gratuities by way of a 
gross sum or annual payment to be from 
time to time awarded to any member of 
the fire-brigade or other person specially 
deserving of reward. 

(3.) For tlie training, discipline, and 
good conduct of the members of the force ; 
not being members of the Calcutta and Su- 
burban Police force. 

{L) For the speedy attendance of such 
mcim^ers with engines and all necessary 
implements on the occasion of any alarm 
of fire. 

(5.) Imposing and summarily realissing 
a fine not exceeding one week^s wages from 
any member of the brigade who may in- 
fringe these bye-laws. | 

(6.) And generally for the maintenance 
of the fire-brigade in a due state of effi- 
ciency. 

17. Ou the occasion of a fire, the chief 

Pow«, of flr.- Of Other Officer in charge of 

brigade in cases Of the fire-brigade on the spot 
may remove, or may order 
any member of the brigade to remove any 
persons whose preiance shall interfere with 
the due operation of the brigade ; and gene- 
rally, he may take any measures which may 
appear necessary for the preservation of life 
and property ; and he shall have power by 
himself or by his men to break into or 
through or pull down any premises for the 
purpose of putting an end to the fire, doing 
as little damage as possible ; and he may 
also cause the mains and pipes of any dis- 
trict to be shut off so as to give greater 
pressure of water in the place where the fire 
has occurred. He may also call on the offi- 
cer in charge of the Port Commissioners’ 
fire-engine to render such assistance as may 
be possible in the case of any fire occun’ing 
near the river bank. The chief officer on 
the spot in chatge of the brigade may ver- 


bally nominate and depute one or more 
officers of the brigade to Act at a distance, 
and Bucb officer or officers shall have for the 
time being the like powers as the chief 
oi^cer himself possesses under this section* 
Police officers of all grades shall be autho- 
Polioe officers to rized to aid the fire-brigade 
rendemssistance. in the execution of its duties. 
They may close any street in or near which 
a fire is burning, and they may, of their 
own motion or on the request of the chief 
or other officer of the fire-brigade, remove 
any persons who interfere by their pre- 
sence with the operations of the fire-brigade. 
Any damage done by the fire-brigade in 
Damage done to the due execution of their 
^ darned damage duties shall be deemed to be 
^ damage l»y fire within the 

meaning of any policy of insurance of pro- 
perty in Calcutta or the suburi>8 against fire. 

But nothing in this section shall exempt 
any officer of the police or of the fire-brigade 
from liability to damages ou account of any 
acts done by him without reasonable cause. 

18. In the case of any fire occurring in 
Inquiry into ori* Calcutta or the suburbs the 

gin of fire. chief officer of the fire-bri- 

gade shall ascertain the facts os to the 
origin and cause of such fire and shall make 
a report thereon to the Magistrate having 
jnrisdiction in the place in which such fire 
shall have occurred, and the said Magistrate, 
in any case where he may see tit, shall sum- 
mon witnesses and take evidence in order 
to the further ascertainment of such facts. 

Licenses and Penalties. 

19. No person shall let off rockets ^r 

Licenueforuiing fire-balloous* in the 

flre-work«. town or subuvbs of Calcutta 
without a license from the Commissioner of 
Police, for which license a fee of ten rupees 
shall be payable. 

20. No person shall sell or manufacture* 

fire-works in the town or sub- 
w *^nuficture urbs of Calcutta without a 
thereof. ^ license from the Commission- 
er of Police, for which a yearly fee of ten 
rupees shall be payable iu advance. 

21. Whoever shall let off rockets or 
Penalty for using ^eud up tire-lmlloons in the 

'R'ltboat uceBu»e. f;owu OF s^lburbs of Calcutta 
without a license as aforesaid sbaU be liable, 
on conviction before a Bfagistrate, to a penal. 
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ty not exceeding fifty rupees for any one 
such offence. 

22, Whoever shall sell or irtsCnufacture 
Ponaityforeett- fire-worfes in the town or 

ing, Ac. suburbs of Calcutta withdht 

a license as aforesaid shall be liable, ou con> 
victiou beforo a Magistrate, to a penalty not 
exceeding fifty rupees, 

23, The Commissioner may at his discre- 
Poww %(> with* tion, and after thirty days* 

dttiwMcenso. notice, withdraw or suspend 

any license granted by him under this Act. 

24, In the event of any rockets be- 
Wttbliityofhouae- ing lot off, or firo*balloons 

hoM«ra. ggjit up within the precincts 

of any private premises or compound within 
the town or suburbs of Calcutta, without 
the express permission in writing of the 
Commissioner of Police, tho occupier, or 
owner, or person under whoso immediate 
control the said premises or compound is, j 
shall bo liable to a fine not exceeding fifty 
rupees, unless he can prove who the person 
having committed the offence is, and that 
the offence was committed without his 
knowledge. 


PART IV. 

EtrEmm and Funds, 

25. The Justices and Municipal Com* 

Applio.tton.ffand. respectively 

^ shall apply tho moneys 

derived from tho fees and p|naltie8 levied 
xiudcr this Act within their respective juris- 
dictions in payment of all expenses incur- 
red by them respectively in or about the 
inspection and superintendence of jute ware- 
houses, and the granting of licenses in res- 
pect thoreoi In the case of Calcutta and the 
suburbs, the balance of such monies after 
^p^yment of the said expenses shall be paid to 
the credit of an account iu the books of the 
Jus^ces to bo otilled the fire-brigade account. 

26. Every Insurance Company that in- 

couMbutton V any property 

itsMituranoe withm WO tmn and suburbs 

: of khall pay an- 

nually to tl*e JustiOeSy by way of oontrihu- 
tion. towards the expouees of, the said Jkre** 
brigMe^ 4 sum at the mU of hailf a n^oe for 
eyeny thousand rupees on the gross 


amount insured by it in respect of such pro-« 
perty. All sums paid to the Justices under this 
section shall be credited to the fire-brigado 
fund. The said payments shall be made 
quarterly in advance, on such dates as the 
Justices may appoint ; and arrears ou account 
of these payments shall be realizable as if 
they were arrears of rates due to the Justices, 
and all the provisions of Act VI of 1863 
(passed by the Lieutenant-Governor of 
Bengal in Council ) and of any Act amend- 
ing the same shall be applicable so far as tho 
circumstances will permit to the recovery of 
moneys due under this section. 

27, For the purpose of ascertaining the 
amount to be contributed by 
pajiica to make ro- every such Insurance Lom- 
*^“*^*^**' pany as aforesaid, every 

Insurance Company insuring property fr.om 
fire within the town and suburbs of Calcutta 
shall, on the 30th day of June 1872, and ou 
every succeeding 30th day of June, or on 
such other days as the Justices may appoint, 
make a return to the said Justices, in such 
form as they may require, of the gross 
amount insured by it iu respect of property 
within the said town and suburbs. At the 
foot of every such return shall be appended 
a certificate by the Secretary or chief officer 
or manager of such Insurance Company in 
Calcutta, stating that to the best of his 
knowledge and belief the return contains a 
true and faithful account of the sums insured 
by the Company to which he belongs in 
respect of such property. Such Secretary 
or chief officer or manager shall allow either 
the Chairmaa or ■ the Vice-Chairman or the 
Secretary to the Justices ^to inspect at any 
time during the hours of business any boolm 
and papers that will enable him to ascertain 
the correctness of the return ; and every 
Secretary or chief officer or manager as 
aforesaid failing to comply with the requisi- 
tion of this section in respect of such in- 
spection shall be liable, on conviction before a 
Magistrate, to a penalty not exceeding fifty 
rupees for each offence. The Justices on 
receiving the report of such inspection may 
alter the return accordingly. 

The return made in the June of one year, 
of such return as altered on inspection by 
the Justices, shall be the hiEUiis of the oon- 
tributipns for the year beginning on the first 
day of January next i^uooeeding. 
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ACT No. I OF 1872. 

An Act to extend the borrowing powers of the 
Justices of the Peace for Jie Town of 
GalcyMa^ and to provide for the repayment 
of municipal debt * 

Whereas it is expedient to increase the 
amount which the Justices 
Preamble. authorized to bortow, by 

way of debentures or otherwise, under the 
provisions of Section 9 of Act IX of 1867, 
passed by the Lieutonant-Govornor of Ben- 
gal in Council, and whereas it is expedient 
to provide for the repayment of municipal 
debentures and loans ; it is hereby enacted 
as follows : — 

1. In the said section, for the words 
T « « ♦ * sum of tifty-five lakhs of 

JuBticen not to « i t j 

borrow more than Tupeos,” Wherever such words 

occur. 


85 lakhs, occur, shall be substituted 

the words “ sum of eighty-five lakhs of 
rupees’* ; and the said section sliall be here- 
after read and construed as if the words 
hereby directed to be substituted were in- 
serted in place of the words for which they 
are hereby directed to be substituted. 

2. So soon as the aggregate sums from 
Borrowing powotB time to time borrowed by 

thereafter tt> eoase. the J ustices by Way of de- 
benture or otherwise, exclusive o*f any sums 
now due by them to the Secretary of State 
for India in Council, shall amount to the 
said sum of eighty-five lakhs of rupees, the 
borrowing powers of the Justices shall there- 
upon cease and determine, save so far as 
they are hereinafter expressly reserved. 

3. The Justices shall be bound to set 
Establishment of Rsido yearly out of their 

reserve Omd. annual income, before mak* 
ing any disbursements iu respect thereof, 
a sum of uot less than two per cent, on the 
total sum borrowed by the Justices, exclusive 
of the sum now due by them to tbe Secre- 


or will extend, to repay the amount (if any) 
of such loans or del^ntures issued by them 
as shall fall due in the course of the year 
And they shall invest the surplus (if any) of 
the said sum after repayment as aforesaid ; 
or in case there has not been any amount 
duo or paid in respect of suoh loans or de- 
bentures during the year, then they shall 
invest the whole of the said sum ; in Qovem- 
ment securities or in any securities guaranteed 
by Government or in Calcutta Municipal 
debentures in the names of the Secretary 
to the Government of Bengal in the Revenue 
Department and the Accountant-General of 
the Government of Bengal, respectively for 
the time being, to be by them held as Trus- 
tees for the purpose of repaying at due date 
from time to time the several loans con- 
tracted or debentures issued by the J ustices. 
And all moneys and securities now held by 
any Trustees appointed by the said Justices 
for the purpose of paying oft' any portion of 
the said fifty-fivo lakhs shall be forthwith 
transferred to the Trustees under this Act, 
and invested in their names and held by 
them upon the trusts hereinbefore declared. 
All interest accruing duo to the Trustees 
shall also from time to time be invested by 
them iu like manner aud held upon the lika 
trust. 


4. 


A; 
rosorve 


ition 


It shall be the duty of the Trustees 
of from time to time, whenever 
any loans or debentures shall 
fall due by the Justices, to realize the whole 
or a sufficient portion of the securities held 
by them as aforesaid, and appropriate the 
sale proceeds thereof, so for as the same will 
extend, to satisfy such loans or debentures. 
In case any balance in respect of such loane 
or 4<ibeutur68 so falling due as aforesaid shall 
remain unsatisfied alter appropriations there- 
to of the sale prooood^f the whole of such 
j^curiries, then the Justices may, for the 
purpose of paying such unsatisfied Wance, 
issue new debentures in manner as is pro- 


tary of State for India in Council,' and shall vided by Act VI of ISfiS, passed by the 
appropiwte of Bengal in Council, 
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diction 93^ clause 3, or otherwise contract 
new loans for any sum not exceeding such 
amount as may bo necessary for the purpose 
aforesaid. 

5. The Trustees shall at the end of every 

Account of rwenro submit a Statement to 

^ the Justices showing the 
amount which has been invested during the 
year under the third section of this Act, and 
setting forth the date of the last investment 
made previous thereto, and also the aggregate 
amount of the securities then in their hands, 
and the aggregate amount which has up to 
the date thereof been paid off iu respect of 
the said debentures and loans. S.uoh state- 
ment shall be laid before the Justices and 
published in the Calcutta Gazette. 

6, This Act shall be read with and as 

OonAtruction of psi't of Act VI of 18G3, 

passed by the Lieutenant- 
Governor of Bengal in Council, and of th-^ 
said Act IX of 1867. 

Herbert Cowell, 

AeeU Secjf. to tJie Govt of Bengal 
Legislative Department. 


Act No. II of 1872. 


It exjjpnds to the whole of tho town of 
Calcutta, and to such portions of the Su- 
burbs thereof as are for the time being sub- 
ject to the operation of Act II of 1866, 
passed by the Lieutenant-Governor of Ben- 
gal in Council, and also to tho Municipality of 
Howrah. And it shall commence and take 
effect, except in the Municipality of Howrah, 
immediately upon the passing thereof. In 
the said Municipality it shall commence and 
take effect from such date as the Lieutenant- 
Governor may direct by notification published 
in the Calcutta Gazette. 

2. The ^vjjrds mentioned in this section 

shall for tho purposes of 
interprototio,.. meanings 

herein assigned to them, except when from 
tho context a contrary intention appears. 

Jute” and “ Cotton” mean respectively 
Jute” and Cotton” which 
« Cotton/* pressed or 

screwed as if for shipment. 
“Person. ’» “ Person” includes a firm 

and a Hindu undivided family. 

** Insurance Company” means any Associa- 
“Insurancocv^m- tion or person who may car- 
pony.** ly on the business of fire 

I insurance, whether such Association be in- 
I corporated or not, and the agent or agents 
of such Association or person. 


An act to amend the law for registration 

of Jute Warehouses and to provide for the 
establishment of an efficient Fire-brigade. 


‘^Magistrate” includes a Justice of the 
Peace for Calcutta, and any 
“Magtatrato, person exercising all or any 

of the powers of a Magistrate. 


Whereas it is expedient to amend so 
* ^ much of Act' VI of 186G, 

ream o. passed by the Lioutenaat- 

, Governor of Bengal in Council, as provides 
fer the registering and licensing of jute 
warehouses and whereas it is expedient to 
provide for the organization and maintenance 
of a Mre-brigade ] it is hereby enacted as 
follows 


PART I. 

PiatemHiNARt. , 

1. This Act may be (saJted “The Jute 
mri utio Warehouse aiid Fire-bti^de 

. Act, 1873/* ' 


“Jute Warehouse” moans any warehouse, 
«Jute War®. depot, yard, godowu 

Louse. *’ * or other place used for the 

storing, keeping, pressing or depositing of 
jute or cotton or other substance for tho 
time being subject to the operation of this 
Act. 


3. From and after the 31 st J uly next after 
the passing of this Act, sec- 

BepwlofSedtoM. 39^ ^9^ 

Act VI. of 1866, passed by the Lieutenant- 
Governor of Bengal in Council, are hereby 
repealed, but such repeal shall not affect 
any registration made, or any act of olFenco 
done or committed, or any penalty or liabi- 
iity incurred under the said sections. 



CIVIL RULINGS 


Svliugs at fte Sigt ((niil, |!|(iigitl 

IN THE CTraW COURT 0^ JUDICATURE AT FORT 
WILLIAM IN BENGAL. 

2SthMay 1872. 

JPremt : 

llon’blo L, S. Jackson, ) Judges of the High 
„ W. Mabky, j Court. 

REGULAR APPEAL 

No. 281 OP 1871. 

From a decision of the Second ' Suhordinait 
Judge of the Twe^tgfour-Pergunnahs, dated 
the 21th September 1871/ 


Sreemoty Sreemoty Dossee 
and Sreemoty Bhuggomo- 
iiy Dossee 


DefcndanUy 

AppellantSa 


vemis 


Sreemoty Soudaminy Dos- ) Plaintiff, 

. , / Respondent * 


Appeal laid at Rs. 2,500. 
Construction of Section 22 Act VI of 1871. 

It appears that plaintiff sued in forma 
pauperis to recover possoe^sion by right 
of inheritance of her share upder the Hindu 
Law in a joint family estate with mense 
profits, Valuing the lauds at Rs. 7,926 and 
the mense profits at Rs, 4,417-0-16 gundas, 
and thus laying her suit at Rs. 12,343-0-16 
gundas, 

The defendants, anjong other reasons, ob- 
jected to the suit on "the ground of over- 
valuation 

One of the issues accordingly was 

« Whether there has boon any over-vaiua- 
tion of the claitnii and, if so, to what eitteutl 


With reference to this issue the Court of 
first instance observed : — 

“ It appears from the witnesses that the 
mal lands yield a profit of eight annas pet 
bigga, and the luckheraj lands of two Rupees 
per bigga, and that the selling price of a ' 
bigga of mal land is Rupees ton, and of a 
bigga of lackherftj land is Rupees thirty. 
Calculating at the rate of the selling price, 
the fair valuation of the mal lands would bo 
about two thousand Rupees arid of the lac- 
kheraj lands about five hundred Rupees. 
This, with Rupees four thousand four hun- 
dred and seventeen for wasilat, would make 
the true valuation ot the claim at Rupees 
six thousand nine hundred and sovonteon, 
which is accordingly fixed as the valuation of 
the suit upon which costs would bo allowed 
to the parties.” 

The first Court then went into the merits 
of the case, and d ecreed the plaintiff^s suit 
for possession^oTThe lands with mouse pro- ^ 
fits from the date of suit. 

The defendants appealed to the High 
Court, laying the appeal at Rs. 2,500. 

Upon the case coming on for hearing as a 
Regular Appeal, the Court of its own motion 
held that no Regular Appeal lay to the High 
Court, and accordingly the following judgment 
was recorded ; — 

Jackson (Markby concurring). 

Under Section 22 of Act VI of 1871, the 
appeal ought to have been preferred in the 
Court of the District Judge, in as much as 
the subject matter in dispute does not eice^ 
five thousand Rupees in value. 

The case must be sent down to the Dis- 
trict Judge. 
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Prmni: 

The Hou*We F* B. Kjjmp, 

„ F. A. B. Glover, 

Tivo of the Judget of the Court 
Case No. 91 of 1871. 

Xegnii^r Appeal from a decision passed hy the 
Stihcrdimte Judge of Beerhlioom, dated ihe 
16<A January 1871. 


Cbowdbry HeraButoollah, fa- ] 

♦her And guardian of Bufe- I 
, tunnwsa, minor dausibter of Y a ant 
the late defendant Kbodeh- I 
junnUsa Beebee ... J 

versus 

B r 0 j 0 Soonder Roy and \ Plaintiffs^ 


others 


, J Respondents. 


The fnctum of the adoptjion behipt adtnitted or not quoB‘ 
tlonedi it rests with the opposite party to prove that the 
ceremonies necessary to render that adoption valid wei.e 
omitted or not performod. 

Recitals fn a deed are ordinarily no evidence of the facts 
recited ; siid where such recihils are fimnd in old deeds 
duly roiirfstercd and published ; when the consideration paid 
is found tb have boon a ftilly adequate one, and when the 
conduct and Jong silence of the reversioner, after the death 
of the last life-tenant, raise a presumption, which is not 
rehutted, that those recitals wore true and iwid rttie, Courte 
should not disturb the long pKaftMWlen of the alienees 
holding under such deeds. 

Sura lAiD AT Rb. 1 5,087-8. 

K 

Mb. Justice Glover. - This was a suit 
by the plaintiffs calling themselves the re- 
versionary heirs of Hadhagovind Rai to 
recover certain landed property from the 
hands of the defendants to whose predeces- 
sors it had been illegally sold by Kunchan- 
monee Dassee, the widow of the said Badha- 
govind. The plaintiffs allege tl^at the widow 
having only a life interest in ttfe estate was 
incompetent to alienate any part of it except 
for such proved necessity as the Hindu 
Law allows, and that there was, in fact, no 
such necessity. The plaintiffs are the sons 
of 'Benode Lall Hai« who in the genealogical 
«tree at the head of the plaint is set down 
as the son of Shatpsoonder Rai, but yiho in 
the plaint itself is ascribed as the great 
grandson of Kancbanmonec’s father-in-law. 
They ciaiin two items of property ---No* 1 
Mouxah Goviiidpore liold by Kanc^nmonee 
to Mirza Akhai^ jMEo on the 25th Cheyt 
1225 B, S.; oorresi^ihg with April 1819 
A. fur R». No. 2, Turuf 

Jogye^ to Atahur Hosseiiji oh the 7th of Kat* 
tick 1277 0. 8., dr Oetoter i820« for 
10 , 600 . " 


Property No. 1, also, was afterwards sold 
to Atabur"" Bossein, and bis descendants are 
the present defendants. 

The defendants replied (1) that Benode 
Lall Rai was not the son of Shamsoonder, 
and that the plaintiffs therefore had no locus 
standi, (2) that the suit was barred by limi*- 
tation, and (?) that their ancestor purchased 
the property for valuable consideration in 
good faith, believing that the widow had the 
right to sell in coneeqUence of a legal neces- 
sity. 

On the back of this written statement 
there is a note hy the Subordinate Judge to 
the effect that the defendants through their 
Vakeel qualified their allegation regarding 
Benode Lall Kai ; they admitted that be was 
an adopted son of Shamsoonder Itni, but 
denied that the Ui»iial ceremonies enjoined by 
Hindu Law in caj-es of adoption had been 
carried out. ^ 

Kanchainnoneo Bassee died at Brindabun, 
in the district of Muttra, N. W. Provinces, 
many year«i after the alienations were made. 
The date of her death is alleged by the plain- 
tiff to have been the 4th of Jyst 1266 B 8, 
There was a good deal of argument in the 
Court below as to her position at Brindabun, 
the defendants alleging that she had become 
a Boystubee and had in consequence retired 
from all wordly associations. The Subordi- 
nate Judge found no proof of such retirement, 
and the question was not pressed before us 
*in appeal. 

The Subordinate Judge fixed and tried five 
issues, two in Bar, ws., champerty and limi 
tation, and three on the merits. 

(1) Whether Benode Lall Rai was the 
adopted son of Sharaaoonder according to the 
rcquireir.entB of Hindu Law ? 

(a) Whether Kanchannionee got the 
property as heiress of her husband liadha- 
govind, or in gift from him ? And 

(3) Whether the sales by Kanchan- 
monee were made fotr such necessiiy as the 
Hindu Law recognises and allows ? 

The first issue was fixed in consequence . 
of the interference ii the suit of a Vakeel 
named Bwarka Nath Chuckerbutty, with 
whom the plaintiffs had on the 27fcb of M^h 
X27Sf entered into an agreement stipulating 
to'five him a 6-anna share of any property 
recovered from Uie defendants ; Bwarka Nath 
Chqekerbutty carrying on the suit on their 
behalf at* his own expense. Whilst the suit 
was pending the Vakeel withdrew, or alleged 
that he withdrew his aid from the plaintiffs 
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and both parties 0lod a petition to that 
elTect* On reading that petition, * the Subor* 
dinate Judge rejected the defeodanta’ plea of 
champerty and di'^poaed of the isaue in 
favor of <the plaintiffs* 

On the second issue in Bar, he found that 
Kanchanmonee died on the Srd Jysfc 1266, 
and that this suit instituted on the 3uth 
Bysakh 1277 was therefore in time. 

On the merits he found (1) that Benode 
Ball Rai was adopted in due form and that 
the plaintiffs were therefore the heirs of 
Kanchanmonee; <2) that Kanchanmonee 
took the property as heiress of her husband, 
and not by gift from him ; and (3) that the 
defendants had failed to prove the necessity 
for the sales. 

The result wa^ a decree Lr the plaintiffs 
with costs ant] interest. 

The defendants appeal on the following 
grounds:— 

(1) The plaintiffs suit is barred by Htni- 
tation. 

(2) There is no proof of Benode Ball 
Uni’s legally valid adoption. 

(3) The plea of legal necessity for the 
sales has been sufffciently proved. 

The petition of appeal consists of thirteen 
flauses. but these three sufficiently include all 
the points which wp shall have to consider. 

On the firjt point, Mr, Woodroffe on be- 
half of the appellants contends that as the 
plaintiffs have brought their suit admittedly 
eleven years after Kanchanmonee’s death, the 
burthen of a very distinct proof is upon them 
to show the precise date of that death, and 
that they come within 12 years, of that date. 
Ho contends that the evidence adduced by 
the plaintiffs on this point is altogether 
in'‘ufficient and unsatisfaotoiy. 

We have had thi^ evidenee read to m: and 
it appears to me worthy of credit. It is the 
evidence of witnesses entirely unconnected 
with either party to this suit, and who 
can have no sort of interest one way or the 
other. It is corroborated in the strongest 
manner by the Khatta Books of the Idol 
House of Brindabun for 1265-66 B. S., and 
1 think it proves th^t Kanchanmonee died at 
Brindabun on the 3rd or 4th of Jyst 1266. 
It cannot be supposed that these books were 
interpolated or fabricated for the purposes of 
this suit. Something was made of a supposed 
discrepancy between the Brindabun Books 
and the Bashora House accounts filed by the 
]>laintiffs. In the former the deatli of Kan- j 
chaumouoti is mentioned as having taken { 


place in Jyst 1266, whiltt various items 
of expenditure on account of her Shrad are 
entered in the plaintiffs’ accounts as having 
been di»bursed in Assar 1265. I think 
that Mr. Branson’s explanation of this 
discrepancy, viz.^ that zemindaree accounts 
are made up according^to the ** Punyah” is 
a reasonable one ; and it seems quite clear 
that if the Bashora accounts had been open 
to the objection now taken, such objection 
would have been strongly urged in the Court 
below, where the mistake would have attract- 
ed immediate notice. The only reasonable 
explanation of nothing having beCli made of 
this apparent discrepancy between the two 
accounts, is that nothing could be made 
of it, and that the difference of date was 
explicable by the different way in which the 
two Khattas were kept. 

On tins part of the case I think that the 
Subordinate Judge was fully justified in find- 
ing that Kandiantnonee died in Jyst 1266, 
and that from the date' i*f the succession 
! opening out to them, the plaintiffs have 
I brought their suit within the Statute limit of 
1 2 years. 

Another point In connecti >n with the issue 
of limitation was raised by Mr. Woodroffe to 
the effect evidence to show 

that Kanchanmonee took the prifperty in 
dispute as Shebait of the Idol during Eadha 
Govind’s lifetime, a.id that her position there- 
fore was not that of a Hindoo widovr at all ; 
and that if this were so, Kanchanmonee’a 
posHcs^ion was from the first adverse to the 
members of Eadha 6ovind*rt family, and that 
the period pf liinitation ran out even before 
Kanchanmonee retired to Brindabun. 

There is no suffieieint evidence I think 
that Kanchanmonee took the. properties 
Shebait of an idol. That the Hoodahrmight 
tiave been originally purchased in the name 
of an idol is likely enough ; but there is 
nothing to show that the estate was ever con- 
sidered or treated as endowed property. On 
the contrary, we find the purchaser, Eadha 
Goviud, within a few days of the Government 
auction, sale, dittpodng of one of the mousaha 
(Hur re-ram pore) of the Hoodah to Sham < 
Soonder Eai. 

Moreover, in the deed of sale of Eartick 
7th 1227, Kanohanmenee describes thm pro- 
erty as the aelf-acquired property of her 
usband. In the other deed of salo, dated 
B vt^iak 1226, thore is no doubt a recital to the 
effect* that the Hoodah is recorded in Kanchan- 
monce’s name in conjuctiou witli^tho idol, 
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but thi« would not be ^ oC itbe^fAot 

that elie was in possession the eornindaree 
on an iodependeijit title* On this ppmt I 
see no reason to differ from the finding come 
to by tbo Subordinate Judge. 

We now come to the question of the adop- 
tion of Benode LaU ^Hei 5 and Mr, Woodroffe 
contenda that the Subordinate Judge was 
mibtakon tu the supposing that the defendants’ 
vakeel made any such admission as is recorded 
on the bach of the defendant’ written state- 
meutv Mn Woodroffeadmitn thatif autliority 
to adopt be proved* it would be for hia clients 
to show that an adoption made un<ier that 
authority was invalid by reason of any of the 
requisite ceremonies having, been omitteii. 
17he point has been ruled in Saloo Bewa venm 
SdaUajun Maitee* 2 Ben., App. 51. 

' It seema to me impossible to hold that 
there was any contention in the Couri below, 
either as to the authority to adopt, or as to 
the factum of th6 adoption. The Subordi- 
nate Judge was a native gentleman conducting 
the trial in his own language, and it cannot 
be supposed that he made any irii^take as 
to the admission made by ' the ciefendants’ 
vakeel. The body of the written statement 
contains a distinct denial of the fact that 
B^node LaSl Uai was the son:' of Bam Soon- 
der at all, and thU is afterwards qualified by 
the vakeel conducting the case by an explana- 
tion thet what was meant was that Benode 
Lall was hot the son of the loins of Sham 
Soonder, but that he was an adopted son of 
his, albeit the adoption was not valid in con- 
sequence of the omissiiiH of the necessary 
ceremonies. Had the Subordinate Judge 
been mistaken on this point, there would have 
been an immediate objection taken to the < 
issue 'fired by him, which waiS whether Be- 
node fjall Hai had been adopted according 
tb the Hindoo Sha.4ras, meaning thereby 
with ijue ceremonial ob-^ervances, and after 
his decision there would no doubt have been 
hu application to admit a review of judgment, 
had the Subordinate Judge's mistake given 
the defendants su^h a good ground for object- 
, tioti;' ''' " ’ 

It Seyms clear, morebv^er, from the nature 
of the quettipps put to the plaintiff’s witness- 
es, that the point ait Wpe W^aa, not the adop- 
tioh iitaelf, but wRi^licr t&i^jb adoption , wa^ 
pvopefly 'birred' U a <k»hsiM,er- 

able body of evidiyice'to thf ^ 

'Bai ‘ prforkh'ed' 'ihi' ''l^hir»dh9\‘bbth,:.pf 
' gliam ISoi^nder and^bf hi|i'WidoW;lp; 5 irm(>Seei| 


and was in i)Oises6b)n of the femily proj)ert7 
after Sham Sounder’s death* 

This being «o, it was for the defendant to 
prove that the adoption was bad fur want of 
the necessary ceremonies, and! it is not too 
.much to say that they have not made the 
slightest attempt to do so. Their witnesses 
speak to the fact of a general belief that 
Beuode Lall Kai was adopted, and one , of 
them says distinctly that Beuode Lall was 
adopted, but none of them put forward any 
doubt as to the adoption’s being valid by 
reason of the omission of ceremonies ; and 
when we find that Benode Lall acted fur 
many years as the adopted son, without 
objection taken by any one, that he died 
possessed of his ad()pting father’s property, 
and performed his Shradh, the presumption 
is of the strongest that the adoption was a 
valid one. At all events, it was for the de- 
fendants to show that it was not. Therefore 
on this point also I agree with the Subor- 
dinate Judge. > 

The third objection is really the sub- 
stantial one, namely, that there is sufficient 
proof on the record that the sales were made 
by Kanchanmonee for such necessities as the 
Hindoo Law allows. Mr, Woodroffe, how- 
ever, ctmtonds that under the very peculiar 
circumstances of this case, it was for the 
plaintiffs to show why a quiet, and bond fide 
possession of 60 years should bo disturbed, 
and that the onus of proving that there was no 
necessity for the sales rested with the plain- 
tiffs. . 

It seems to mo that no precise rule can 
be laid down iu cases like this, but t ha 
eacli case should be decided according toiits 
own peculiar circumstances. Ordinarly, 
a reversioner would be entitled to call upon 
a purchaser «to show that he had made en- 
quiry before buying, and had sati^fied him- 
self of the exi.stence of the alleged necessity. 
But in this case direct proof of such enquiry 
and of such sutUfaction is impossible, The 
sales were effected in and 1227 B. 1^., 
correqm nding with 1$19 arid 1820 A, U. or 
more than 50 years ago, and tfie property 
itself is now in the 'third line of descent 
from the original purchasers. It has been 
i^id that the fact of there being Government 
jrevenup due at tho time, and that the estate 
W^a ojft.^the point ot being put up for sale in 
CQwjaequence of such d^faa% were tm tters 
tjbat eould have been easily proved on the 
.pari: of the defendanti^ by a feterouce to the 
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Collector’s oiSce, 'but this is » mists^e. 
Hecords of thia onionportant kind are by 
the ordera of UoverQiBOnt destroyed withiu 
a few years, aad the papers now in que^iou 
muat undoubtedly have been destroyed many 
years ago. The original purchasers are dead 
and they would have been the otily perabas 
who could have given direct evidence of 
there haring been a full and satisfactory 
enquiry as t<f the existence of a legal ne- 
cessity on Kunobumonee to sell. Mr. 
WoodrofiFe argues that the recital in the 
deeds, th.it Guvanmeut revenue was due, 
and that the estate was going to be sold in 
consequence, is in itself proof of thd legal 
necessity, and the case of Omesh Chunder 
Sirkar va, Digumberee Das:<ee (III Weekly 
Reporter ll>4) has been quoted in support of 
the proposition. I do not think that the case 
in question decides this point. There is a 
remark no doubt in the judgment that a 
recital in a deed is one species of evidence*’ 
but the case was not decided on the evi- 
dence afforded by any such recital. 

It has been bold however in Rajarnm 
Tewaree va. Luchmun PerBhad XII, Weekly 
Reporter 478, that a recital in a deed of sale 
which if true, shewed that there was a 
necessity for borrowing made it incumbent 
on the Court trying the case to rai^e an issue 
on the sul^ect, but this was done in the 
present case. The Privy Council in the case 
of lifljluki Debea, va, Gokul t hunder C(^ow- 
dree (8 Ben ; P. C. 57) have laid it down 
that a recital in a deed of sale by a 
Hindu widow is not of itself evidence of 
necessity, and this 1 take to be the settled 
law of the question. 

But there may be circumstances as stated 
in the Privy Council deci^ion just quoted 
that may raise a presumption that the trans- 
action was a fair one, and* justified by 
Ilindu Law, alth(;ugh direct proof of neces- 
sity may be wanting. 

In the well known case of Bunooman 
Pershad Fai^day vs, Miisst. Rabnee Mundroj 
Koor VI Moore 303, the Privy Council ruled 
that a lender is bound to enquire into the 
necessit^es'^of the loan and to satisfy himself 
as well as he can^ and if be does, enquire aud 
acts huuest\J the real existence of an alleged 
and ®aaonahly credited neces.dty is nota 
cond^r^'on preo^ent to the validity of his 
change, and a gdn that the prbsumptiQH in 
such cases varies w ith circumstances and is 
rt"gulated*and dependent upon them. 

^ow the best tdst of we good faith of the 


purchasers of thB.-»« properties and of tlietr 
having satisfied themt^elve-i that there was 
such a necessity upon Kunohahmonee as 
would justify her in selling and them in 
advancing their money would be found I 
apprehend in the sulficiency of the price pjtid 
for the lands. A duubtfal purchaser might 
be inclined to risk an inadequate price, in 
the- hope that no reversioner might come 
forwai-d to dispute the matter whh him ; but 
when the full value of thing i>« gi^en, and 
where the purchase is made publicly and in the 
immediate neighbourhood of many members 
of the family who had all an ihfeereat in 
preventing improper alienations, it is only 
a fair presumption that the purchaser has 
made all such enquiry as was open to him, 
and sat^fied himself to the best of his 
power that there exited such a necessity as 
allowed a life-holding widow to alienate. 
The silence of the relatives alone would, 1 am 
inclined to think, be almost enough to protect 
an honest purchaser under such circums- 
tan res. 

Now Oohindpoor Estate No. 1 wa< bought 
by Akbar Alee for Us. 6,001. The propor- 
tion of rent fixed upon it, with reference to 
the whole Hoodah Uelaspore, was Us. 480 as 
appears from the Plaintiff’s, written state- 
raent ; so that the price paid was more th^n 
12 times the Sadder jamma \ and that 5U 
years agp wi»uld have been a fully , adequate 
price tu pay for land. 

Turif Jogye Estate No. 3 was sold to 
Atabar Hosseiii for. Kh. 10,509. The Sadder 
jumma of this estate was Rs. 950, so that 
the price paid amounted to nearly 11 years 
purchase, and was undoubtedly a fair price 
for the property. 

Moreover these sales were immediately 
after being effected duly registei*ed, aud 
mutatioh of namea in the Collector *8 Regis- 
ter was made. They were made also, it 
must be remembered, whilst SJha m Sunder 
the undo bted reversionary heir to Uadbu 
Govind after hU widow Kuiichuunionee*s 
death, was alive^ and a re4dent of the same 
part of the -country. This Hham Sondet: 
being himself a shareholder in the Honda 
by the pprcha«e of Hurirampoor from Radha 
Govind; * 

After . 8ham Soonder’s we find 

Apurno Monee hiv widow giving in, a pefii- 
tipni^for a Bqtwara of the Hooda Beiaspore, 
with, the purchaser* from Kanebanmonee. 
Qf eonri^e it tnay be said, asiii fact it jms 
been said by Mr. Branson on the part of the 
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that i!io tong 64 filAiichanimaiide 
livnd neither Sham; Soo^d^ nor Apurno- 
monee had any partknlar jiiterei^t in inter- 
.feringbtit admkting that their legal righto 
would not hav^ been jeopardised, it was 1 
thinkmoBt a unlikely thing for them to have 
atood by to All appeatanoe oonsenting parties 
whilst their faintly inheritances was being 
sold Without valid necessity to strangcriib 
Then if We look to Benode Lall liaise 
eonduH it teems to favor the idea titat the 
fathily considered kanchanmonee^’ alie- 
nation to have been justifiable. Henode Lalt 
liai lived for nine years after Kanchanmonee*s 
death and oonse quently nineyears after the 
' enoheSsion to Uadha Govindfs e»tate opened 
ehit him and yet he took no steps to obtain 
his righto! ilis sons, the plaintiff’s in this 
eake, waited two whole years more, and then 
only eaipe forward, so far as it appear in 
aonseqoence of the *'^akeel Dwarkanath 
Cliuckerbutty’s interference in the case. 

I confess that 1 lo(»k upon this man’s petition 
of withdrawal witii much suspicion, and feel 
tolerably certain that he is even now the 
moving spirit of this litigation. It is al- 
leged of course that proverty has prevented 
the sons of Binode Lall Hai from pursuing 
thmr righ^ hitherto, but if Dwarkanath 
Chnokerbutty have really withdrawn fr*>m the 
suit, the plaintifik now wnuld be as inoapable 
of carrying on this suit as they ever were. 
But there is no ground tljat 1 o«n see for 
any such profession of poverty. According 
to their own account, Kanchanmonee got from 
her husband property to the extent of 
lls. 115,000. It is no where alleged that she 
made any other alienations than the on^s 
now comphuned of. It is uiute clear that 
when Kanchunmonee went to Brindabun she 
was very poor, for f>ha had a subsistence 
Allewanoe of Bs. 5 a month, and the fatniiy 
paid ifts. 9«8 for her funeral expense^. It 
she ^[Vet got Rs 25,000 worth of property 
IVom jRndha GoVind, what has become bf the 
WanAeP What xnoreoYsr has become of 
Shsm SoondArV and ApurnomonOo’s property P 
It is in evidentse thatr they had p/bj^rty and 
that thdt ;pi^ 0 |>erty descended so Benode 
Lall lUi, fholp of epuf^ it went to 

the plaintiff^^, JThe excuse of poverty there- 
fore sbems stiei^her Unfounded. ^ And the 
‘ ■ '"■'f''th'issuitaf4r 


the only teasoh vftir this suit aftor 

so^ninny Wrs sppaueAt 

aondtoeeeneo^I;' ehou|d^.ietv.? ndewb . -te jibe, 
tofioenee the speeul^ri IDwat^^ 
Dhuvfcei^btttfcy * ■' ■ ^ "< ' ; ^ ' .b ' 


Taking therefore all the circumstances 
into consideration, the length of time since 
the salcBi which presents the obtaining of 
any dirOet evidence, the fuli price given by the 
pufohSsers, the proved knowledge of the ali- 
snations at the time they were made by the 
then reversionary heir, the unexplained 
silence 6f Benode Lali Kai up to the day of 
his death, and the delay of bringing this 
suit by his sons, 1 am of o|>inion that the 
defendants are entitled to a presumption in 
theii* fivor that their ancestors purchased 
the two estates in question after due enquiry 
and after in good faith satisfy ing tbCmsel res 
of the existence of necessity which would 
allow of Kanchanmonec^s selling. The 
plaintiff’s have given no evidence to rebut 
this pro-iumption. 

I thitik that the judgment of the Subor- 
dinate Judge should be reversed and the 
|>laintiirs suit be dismissed with costs. 

Mb. Justice Kemp.— I concur in rever s 
ing the decision of the Subordinate Judgo- 
Tlie main pointo are : — 

Is the suit l>arred. 

The question of the adoption of 
Benodo Lall Rai, the father of the plaintiffs. 

^td .‘ — Are the alienations by Kunchanmo- 
nee, the widow of Uadha Govind, valid under 
the Hindoo law. 

On the first point I entirely concur with 
Mr. Jutjtice Glover, and have nothing to 
adds 

On the second poii»t, is seems to me clea ^ 
that the factum of the adoption of Benode Dall 
was not seriously questioned in the Dower 
Court. The pleader for the defendanto was 
asked about the adoption. His answer was 
as follows, I translate litterally, 

dber Lall is not the L e. son begotten of 
the loins of Siiam S(wuder, he is the adopted 

son but the oeremohics ’&Firl were not per- 
formed in compliance with the Shatters.” 
Again in the written statement of the defend- 
ants I find it stated ** Biuodher is not the son 
of Sham Sounder. 


The factum of the adoption being admit- 
ted or at all events not questioned in the 
l^wer Court, it rested with the defendants 
pftHiculaHy taking into consideration that 
the of Benodhee Lall as the adopted 
soi^of Sham Soonder was reoognij^ed the 
fftmily tor many years, to prove that the 
ceremonies necessary to tender that adoption 
hfaiidv.u^re emitted or not performed. The 
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defeadamts hAve in my opinion wholly Med 
to prove thif. 

Oa the third poiot, whioh was mare labour- 
ed than any other, point in the argument 
before I 000 , cur with Mr* Justice G lovers 
It is not fair to expect from the defendants, 
after fifty years have elapsed from the date 
of the alienations, proof that the original 
alienees 8ati>fied themselves that there was 
legal necessity for the sales by the widow 
Kuiichanmonee, The recitals in the deed 
would not in my opinion be evidenoe of such 
necessity if we, were deciding as between 
the rever:<ioners and the original alienee 
within a reasonable period after the deth of 
the widow. In such case the alienee would 
be in a position to prove that he satisfied 
himself of such necessity, nor are such reci- 
tals in my opinion conclusive evidence even 
in this exceptional case where we are dealing 
with the descendants or vendees of the ori- 
ginal alienees after a lapse of half a century ; 
but in a case where we find a recital in deeds 
50 years old and which were duly registered 
and published of the existence of a legal ne- 
cessity for the alienations, where we find that 
the consideration paid was a fully adequate 
one, and lastly where wo find that the con- 
duct and silence of Benodeo Lall for nine 
years after the death of Kunchanmonee when 
the succession opened out to him as heir of 
l«adha«Goviiid have been such as to raise a 
strong presumption which has not been 
rehutted that those recitals were true and 
bona fide, we should be wrong in disturbing 
the long possession of 'the defendants and 
their predecessors which has^oontinaod with- 
out dispute for half a oentury« 

Manh 6ih^ 187 J, 

i- W. irWM. 


3kd June, 187L 
Present : 

Hon. Morgan, Chief Justice 
Sr J ic^KXR, Judge, 

^ Special Appeal No: 661 of 1871, 
Juggun Nath and another, AppeUanta^ 

Komal Singh, , . . Maepondmi 

The fact that property is sold under a decree, 
obtained by a plaintm in respect of a debt due to 
him does not of itself prevent j such plaiatiV from 


iiudeting upon the lien to which he is entitled under 
a prior hypothecation to him, lor another d^t of 
the same property. 

A decree obtained under the summary procedure 
prescribed ' by the Registration Act can be &r money 
only, and not for the enforcement of a lien. 

This was a special appeal against' the 
decree of Moulvie Mahomed Hassau Khao, 
Subordinate Judge of Shaijjehanpore, dated 
22nd February, 1871* 

In this suit, the plaintiff had sued to 
have certain property hypothecated to him 
brought to sale in satisfaction of his lien 
thereon under the hypothecation, and de- 
fendants contended that the property in 
suit, having been already sold at auction 
under a money-decree in favour of plaintiff, 
and at which sale he had given no notice of 
same having been hypothecated to him for 
a prior debt, could not now have same sold 
as claimed. The Court of First Instance 
dismissed the suit, and the Lower Appellate 
Court reversed that decree ; whereupon the 
present appeal was presented. 

The plaintiffs prior hypothecation clearly 
entitles him to obtain satisfaction out of the 
property which the defendant has purchased 
at a sale in execution of a decree, and the 
fact that such decree was one obtained by 
the plaintiff himself in respect of another 
debt does not of itself prevent the plaintiff 
from insisting on this prior right* 

If, indeed, upon the sale in execution of 
the decree the plaintiff had so conducted 
himself in respect of this prior right as to 
deceive purchasers, the case would have 
been different In the present case we think, 
upon consideration, that no foundation has 
been laid for further inquiry as to the sale 
and the conduct of the plaintiff in effect- 
ing it. 

But, admitting this, somo difficulty arises 
from the mode in which the plaintiff has 
now sued* He refers to the decree obtained 
by him under the summary procedure of 
the Registration Act, and to the objection 
made to its execution, rather than to the 
mortgage-bond |tself, as the basis of the 
suit. th® d^ree was and could only 

be a decree for,, the mouey, and not for the 
enforcement of the lien. Under it, there- 
fore, be could ^ot assert any pref^ble 
right to the purchwr*s. 

Some expressions in the plaint do,, no 
doubt, refer to the plaintiffs as arising 
from uthe hypotheoation-bond itseU and iu 
the Apprilate Court an issue was umied as 
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to the bond ; and, adverting to those, we 
think we majr be regarding this 

suit as sufficiently * Hiaerting the original 
right of the and not merely that 

arising from tlie present decree. In this 
view the plaintiff is entitled to a decree. 
The appeal is dismissed with costs. 


REOunAB Appeal 
No. 55 of 1870. 
Premit: 

Hon’blb Mkltill, 

„ Kemball, 
31st A^igmt^ 1871. 


Keshavrav Krishna Joshi Appellant^ 

versus 

Bhavanji Bin Babaji Respondent 


Mortgage — Power of Sale — Right of Morir 

gagee to sell without intervention of Court — 

Costfi — Discretion ^Appeal, 

As a general rule an appeal in respect of costs 
will only he entertained in cases in which no dis- 
creiipp has been fairly exercised upon the question, 
and the decision of the Court below proceeded 
upon mistake or misapprehension. 

Where care and discretion have been 

exercised, no append in respect of costs should be 
allowed, and the question whether s\ich discretion 
has been well or ill exercised should not be enter- 
tained. 

SmhU ( per MelvUl^ /.) that a private sale eflTected 
by a mortgagee in tho 'Mofussil without the inter- 
vention of a Court, in pursuance of a power of sale 
given to him under his instrument of mortgage, is 
, invalid. 

This was an appeal from the decision of 
Krishin<ii4v Vithal Vinchurkar, Subordinate 
Ihdge, Tirst Class, at Sfitfira. 

f'W facts fully appear from the following 

MlSLytxiL; J. :^The defendant l:^orrowed 
from the plaintiff Ks. 644-Ll'3, Ideating in- 
terest: ^3t per cent, and executed a^deed 

of Mortgage by which b® conveyed a house 
to and covenanted that in 

default of payn^4 and int^t 

witliih ' font * the nljdntiff might sell 

the house witho^ll to the defendant, 

apff apply the iiquidsition 

of dibt; sEny’ which re- 

tnahi due being 

dant with compoundrin tercet, gmintiff 


' r 

was also to account to the defendant for the 
rents and profits of the house. 

The plaintiff has come into court asking 
for a decree for the principal and interest, 
and for an order for the sale of the house. 
This decree and order have been made, but 
the Subordinate Judge has laid all the costs ^ 
of the suit on the plaintiff, on the ground 
that the mortgage-deed gave him a power 
of sale, and it was, therefore, unnecessary 
for him to come into court until he had ex- 
ercised that power, and found it insufficient 
for the purpose of recovering the full amount 
of the debt. 

The plaintiff appeals against the order as 
to costs, and also against the refusal of the 
Subordinate Judge to award interest during 
tbe pendency of the suit. The defendant 
has filed an objection under Sec. 348 of the 
Code, on the ground that, under the terms 
of the mortgage-deed, he is not liable for 
interest after the expiration of four months 
from the date of the deed. 

We are always unwilling to admit an 
appeal on the question of coats. I think 
that we should adhere to the principle laid 
down by the Privy Council in Atterborough 
V, Kemp (a), namely, that an appeal in res- 
pect of costs should only be entertained in 
cases m which no discretion has been fairly 
exercised upon the question, and the deci- 
sion of the court below has proceeded upon 
mistake or misapprehension, and that where 
bond fide care and discretion have been 
exercised, no appeal 'in respect of costs should 
“be allowed, and \he question whether such 
discretion has been well or ill exercised 
should not be entertained. But, while accept- 
ing this as the general rule, I consider that 
we shall not be contravening^ it, if in the 
present case we allow the property nf the 
Subordinate Judge's order as to costs to be 
called into question. To lay the whole of tbe 
costs of a suit on tbe winning party is an 
extreme measure, which is only justifiable 
in cases in which a suit may have been 
wholly unnecessary for the purpose of es- 
tablishing and enforcing the plaintiffs right. 

If the plaintiff can show that such an order 
was made under a mistake or misapprdheu- 
Mon of the law, and that the filing of a suit 
was a necessary proceeding, or, if not ^bso- 
Jlni^ly n^eiisary, that it was a reasonable 
jabd ; <)isoi^6t preoeeding, then he is fairly 
mitltled to ask an appellate court to set 
aside each brdpr. 
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Circular Orders by tbe High Court of Ju- 
dicature at Fort William in Bengal- 

No. 9. 


All Civil Authorities, Lower PcovinceB,— 
dated Calcutta the 8th March 1872. 

The following general rules made by the 

ttinn nnftnin j, High Court of Judicature 
HIGH COURT, ^ 

Civil siub. at Fort William in Bengal, 
TboifSfsfr n. the exercise of the powers 

^oueh, Kt., vhief vested in it by section 15 oi 
ThoHon’bioGSi the Charter Act 24 and 25, 
„ Lduis s. Juck- Yio, cap. 104, and with the 
„ A. G. Macpi^-r- Sanction of the Governor 
„ F. A. Glover* of India iu Council, 

** judga 0 / ike in rcspect of the receipt and 
payment of money deposits, 
are now promulgated for observance t»y all 
subordinate Courts in the Lower Provinces. 

By order of the High Court, 

F. B. Peacock, 
lieguirar. 


Evles for tJie guidance of all Courts suhor- 
diuate to the High Court in the receipt and 
payment of money. 

L Judges, Magistrates, Moonsiffs, and 
Small Cause Court Judges, do not submit 
accounts to the Accountant-General. They 
should, as far as possible, in their cash tran- 
sactions with the public, merely authorize 
the recei;^ and payment of money at tbe 
Government Treasury. Whelo inconve- 
nience would result from this rule, money 
may be received and receipt granted by such 
Oftioors. Money thus received may be paid 
out oil the day of receipt to the person 
entitled to receive it, but all sums remain- 
ing on hand when the Court or office is clos- 
ed for the day must be remitted to the 
Treasury the same day (or, if that is not 
possible, on the following morning), and 
must not, under any circumstances, be 
retained for disbursement. The only money 
which may be retained by the above Offleetss 
is that drawn from the Treasury as a per- 
manent advance. Whenever a Judicial 


Officer repays deposits out of sums received 
by him in the day, and not paid into tbe 
Treasury, he shall, in his daily accounts, 
debit the full amount repaid and send the 
receipted payment orders in verification of 
the balance of receipts not remitted iu cash. 

2. The following records must bo kept 
by the above Officers 


1 . Cash Book. 

2. Register of chalans issued. 

3. „ of payment order issued. 

4. of deposit receipts. 

5. „ of deposit repayments. 

6. „ of fines and forfeitures. 

7. „ of Ameeiis’s Fees Fund. 

8. „ of Slieriff s fees (Local funds) 

9. „ of Registration fees. 

1 0. „ of Stamp fines and penalties 

11. ,, of Intestate property, 

12. Miscellaneous Register. 

3. The Cash Book (Form 3) will exhibit 
all sums received from and paid to the pub- 
lic in actual casli. It will also show, iu a 
separate column, cash received from the 
Treasury as a permanent advance or iu 
reimbursement of sums expended from a 
permanent advance. All remittances to 
the Treasury will also appear in it. It will 
he closed and balanced each day, and signed 
daily by the presiding Officer after careful 
examination. 


4. When a person desires to pay moimy 

„ , , into any Court, or wheuL 

money is paid in by any 
Officer of the Court, he shall be furuisbed 
with a chalan in duplicate, prepared by the 
proper Officer and signed by the 8orishtadar 
of the Court. The form of biglot chalan 
<N0. 4) is to be 
with mmn raodiftcii. uscd.* The particulars 
prescribed in the form must 
ant-Gfiuerai will be Carefully filled in. The 
me thorn. ohalan must be entered and 

uumbeved in the Register of chalans issued 
(Forrui No. 4) in a consecutive series of 
numbers. 

5. The following are the Heads of Ac- 
count in the Treasury Booh for.whidi Sepa- 
rate chalans should be prepared 
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, L Judicial deposits. 

2. !Fiu6S and foifeiWes. 

3. Ameen*8feefti 

4. iSheriffs fees {lineal Funds). 

1$. Kegistratiou fees. 

6. Stamp fines and penalties. 

7. Property of Intestate. 

8- Mfseellaueous receipts (net deposits), 
».c,, proceeds of sale of tom re- 
cords, old furniture, examination 
fees, &c. 

6* On presentation of the chalan at the 
Treasury and on receipt of the money, a 
form of acknowledgment prepared by the 
payer shall, if demanded, be signed by the 
Officer in charge or by the Accountant (ac- 
cording to rule). ! 

7. When this course would entail incon- 
venience to the person tendering money, the 
Court may receive it direct and grant a re- 
ceipt for the same, The entry in the Cash 
Book should be initialled by the Judge at 
the time the receipt is granted. 

8. At the close of business of each day, 
or on the following morning, chalans so re- 
ceived shall be sent to the Treasury with 
the Imlance of cash and Pass Book in Form 
No, 16 (modified). The chalans for money 
received into Court and repaid during the 
day will be excluded. 

The Treasury Officer will check the en- 
tries in the Pass Book with the chalans and 
orders for payment, and return the book 
receipted. 

9. Payments of money must be made 

on vouchers in Form No. 2, 
aymen s. which will bo delivered to 

claimants by the Judge or other Officer with 
the particulars iu the form duly filled in. 
tThe order for payment must be entered and 
numbered prior to issue iu the liegister of 
ps^meiit orders issued (Form No. 6), 

](0, If the cash in hand suffices, the 
pny nt once pay the money on the 
reap^ihility of the presiding Officer, and 
in such pSiBm will forward, at the end of 
thjS day *0 the Treasury, payment orders for 
the .amputtt duly receipted by the payees. 
In all ojdim: oases, tlie payment must be 
made to t^ payee at ^e Treasury. 

IL TfU total of cbidans of the day for 
' by the 

' Couri^ Kfous the total ^ 
hrd^ for oaMh^Mir at Court, will 

et|ii to be renj^ted 

to the Treasury. r 


12. This Register must be kept in Form 
Ue^Btor of 4. All chalans authoriz- 

la&B 


iwaed. ihg the payment money into 
the Government Ti^asury by individuals or 


officers of Court, or with which money is 
received in Court aud forwarded to . the 
Treasury by the presiding Officer, must be 
entered in the Roister*, aud numbered in 
annual consecutive series, such details being 
added in the column of particulars against 
each amoui^t as may be necessary for iden-. 
tifying it and writing up therefrom the, 
several Registers. 

13. At the close of business of each day, • 
the Treasury Officer, whether Sudder or Sub- 
divisional, will prepare a list in Form No. 5 
of all the chalans of each Court or office 
that have been presented at the Treasury in 
the course of the day. In the case of the 
Sudder Treasury, the list will include all 
chalans received from Sub-divisional Trea- 
suries on that day, but these will not be 
checked or the particulars brought on the 
District Registers till the end of the month. 
On receipt of this list by the Officer con- 
cerned, the particulars of the cluilans shown 
iu it should be compared with the details 
recorded in the Register of chalans, and the 
date of actual credit, as certified by the 
Treasury Officer, should be entered in the 
column prescribed fur that purpose. Where 
the money has been repaid on the day 
of receipt, the entry in this column will 
be left blank, a note to that eftect being 
made in the column of remarks at the time 
of repayment. 

14. The Office Register of deposit re- 

Aegister of depo> ceipts, !torm No. 7, should 

next be written up in pres- 
cribed detail from the particulars recorded iu 
th^ Register of chalans. In this Kegister 
there will thus only be shown the amount 
of the chalans of deposits wdiich ore reported 
in the Treasury Officer’s list to have been 
actually presented at the Treasury. 

15. All items of deposit iu this Register 
ji^must be numbered in an annual consecutive 

series of numbers, commencing on 1st April 
and continuing to 31st March of each official 
year. Every entry in the Register must be 
initialled by the presiding Officer of the 
Court <pr Office after comparison with the 
Tiffaguty Officer*B list and the Register of 
ebalans ; only the first eight Columns should 
be filled in at fiiati other column being intend- 
ed for record of subsequent repayments. 
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IG, . On the or teat open 4ay of^ the of fines realised and paid into the Treasury « 

Bstraci Regi«t»r an Extract Kegis-^ should be in Form No, 13. Fines ore under 

ofdiu>o^ftB. <;^depb8its (Forni No. fi) no oiroumstanoes to be held in deposit, but 

will bo forward^ to the Juf^ or other should be paid into the Treasury to credit of 
l^trict pffioOr by the Moousiff or o^er Sub- Government. Befauds of fines will bo 
ordinate OMcer, which will contain those made by the Treasury Officer on production 
items only which were deposited during the of an order prepared in Form No. 14, and 
month and remained unpaid on the ^ve passed for payment by the presiding Officer 
date. 0 These items only will be brought upon of the Court. Kemission of fines should be 
the District Registers for the mouth and noted^in the Register of fines, 
numbered in continuation of the district 20. All orders for the payment of money 

series ; the district numbers being noted for Rogtetor or pay- w'^st be entered prior to 
reference on the Extract Registers of the order®. iague in a Register (Form 
Subordinate Officer. At the foot of this Ex- No. 6) and numbered in an aumlal couse- 
tract Register, deposits received and repaid cutive series of numbers ; such details being 
during tho month by the Subordinate Officer recorded as are necessary for writing up the 
will bo shown in a lump sum without details, several Registers. 

17. At tho end of each month, an Ex- 21. In authorizing the payment of any 

tract Register of deposits must be prepared sum, the local Officer is required to saMsfy 
by the Judge Or other District ‘ Officer iu the himself in the first instance of the validity 
same form (No. 9) and forwarded to the of the claim, and, in tho ease of deposits, to 
Treasury Officer for submission with bis ascertain from his Register of deposits who- 
cash account to the Aocoiintant-General. thertho balance at credit of the particular 
This Extract Register will contain those deposits is sufficient to meet tho repayment, 
items only which were deposited during the and that there has been no order for tho 
month and remained unpaid on the last day attachment of the money. If tho claim is 
of the month. At the foot of this Register, good, he should issue an order for the pay- 
deposits received and repaid during the ment of tho amount either from tho local 
month will be shown in a lump sum without Treasury or from his Court, as prescribed 
details. This Extract Register should be above, and, iu case of deposits if the 
despatched punctually at tho cud of the balance is sufficient, at once record the order 
mouth. ^ of refund, in anticipation of the actual pay- 

18. At tho same time a plus and minus ment, against the particular number in the 

memo., showing tho total amount of deposits Register of deposits, attesting the entry wdth 
received and repaid daring the ihonth, with his initials. Should the payment be ordered 
the balances on the first and last day of the to be made from Court on tho day of 
month, should bo prepared and entered at reoeiptofthemonoy, the Judge or other Officer 
foot of the Extract Register of deposit rc- should, at the time of issue, enter Uic date 
cojpts in the following form : — of payment in the proper column, noting the 

, Rs. As. P, column of remai'ks. 

Balance of last month . % ODD 22. As in tho case of chalans, tho Officer 
Deposits as above ... 0 0 0 iu charge of the Treasury, whether Sud- 

„ received and repaid der or Sub-divisional, will enter in tho 

during the month daily advice list (Form No, 5, to bo 

in(hM»p) 0 0 0 warded to each Court or Office) all the. 

^ orders of payment of such Court or Office 

S O 0 that have been cashed at the Treasury 

0 0 in the Course of the day, and forward the 

^ .... - I, same to the Office oonoemed. In tho case 

Balance • ... 0 0 0 of a Sudder Treasmry, this list will indude 

- all orders of payment received firom Sub- 

19. The rulealaid dowu in paragr^ha division^ TreteuiSes on that day, 
oanwitoghtMivid dd, 16, 1$, and 17,aho»ld 36. xidoeipt of the liat hy tlA OfiHeu 
Extract EegMm alao fee obaerred in the case conwrn^, ii ehoidd he oar«£i^ eeimwred. 

of the other Regtetera n^Bxned to in pm- item Item, with the Re^atw. of pay- . 

graph 13. The monthly SUhcact Begieter {moat otdera, aad tiae date ttf aohnal die* 

V 2 
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y4ji^ should be poted ii^ the Register iu 
, the proper oolumu i^aii|s|t ;eyei^ numbor 
itioluded in the listM The Register of de- 
\poBit ropatyoie^ts 4u4 other Offiee Registers 
should be writteu up from, this list 

2i^ This Register (Form No, 12) should 
Begiatef of ds-' ooutaiii tho dotails of all de- 
posit repayta^nts* poeits actually disbursed from 
the Treasury, and should be written up 
daily from the Treasury Officer’s list of 
payments after check with the Register of 
orders of payment, I>oposits of previous 
mcihths repaid at Sub-divisional Treasuries 
should be recorded in the Judge’s Register 
of deposits as well as iu the Register of 
^deposit repayments. Deposits of the cur- 
rent month repaid during the month at 
Sub-divisional Treasuries should not bo ro- 
cdtded by the Judge in either Register, but 
should be shown in lump in his Extract 
Register of deposit repayments, 

25. On the 10th and 27 tb (or last open 
Extract Uogffitcr of day of the Treasury) an Ex- 
dcpo«it repay ttioiita tract Register of deposit re- 
payments (Form No. 12) will be forwarded 
to tho Judge or other District Officer by 
the Moonsilf or other Subordiuato Officer, 
which will contain the repayments of ^pre- ' 
vlons month’s deposits only. At the foot of 
this Extract Register repayments of deposits 
of the current month will be shown in a 
lump sum without details. 

26. A bi-moutiily extract from his Re- 
gister of deposit repayments should be for- 
wfvrded in the same form by the J udgo or 
District Officer to the IVeasury Officer for 
submission with his lists of payments to the 
Accountant-General on the 10th and last 

» day^ of each month, respectively. The first 
extract should show the repayments made 
ironi tho Treasury (both Sudder and Sub- 
divisional ) between the 1st and lOth ; and 
the second, those made between tho 11th 
and the last day of the month. All repay- 
.monts of the current month’s deposits, whe^ 
their made* at the' Sudder or ^ub-divisioual 
TfeaapuQr, should bo shown in lump sum 
without details. These Extracts should be 
despat^ffi^ punctually on tho above dates. 

27. Court Judges, Moonsiffs, 

and other Who hold their Courts' at 
places^ oth^*^r4iad the Siidder Station, or the 
head Quarters willboguid-: 

above ' rules, .Jiniiakiug ''periodica^, 
of daily, remitiances to' tlm ueiurost 


Treasury, wl^ther Sudder or RuhdiviaionaL 
Every such^ remittance* should be accom- 
panied by the dbanate and payment orders, 
together wi^ the Pass ifook in Form No: 15 
(modified), full particulars being entered 
therein for . the guidance of the Treasury 
Officer, who will return the Pass Book 
receipted. 

The maximum cash in the hands of Small 
Cause Court Judges should never exceed 
Rs. 600, or of Moonsiffis Rs. 500. 

28. On the last day of each official year 
all deposits Of more than three . years’ stand- 
ing should be written offi in the Register of 
deposit receipts, in which a note should be 
made against the numbers to the effect that 
they have been credited to Government, and 
are thus no longer available for refund 
under the orders of the local ^Officer. Tho 
same course should be followed in regard to 
deposits or unpaid balances of deposits not 
exceeding one rupee in amount which have 
been unclaimed for more than twelve months. 
A list should be prepared in Form No. 10 
of ampunts thus written off, and forwarded 
to the Accountant-General. 

29. When tho refund of deposit thus 
written off is required by a depositer, tho 
local Officer should forward au application 
to the Accountant-General in Form No. 11, 
a separate form being used for each applica- 
tion. The Accountant-General’s letter of 
authority when received should be noted 
against the items in the Register of deposit 
receipts to obviate a second application, and 
then passed for payment at the Treasury, 
as prescribed iu tho form. No other record 
’need be kept of these refunds. 

» 

JO. . At| the close of the first month of 
the next official year, tho amount of un- 
claimed deposits written off tho Registers 
should be deducted from the balance of de- 
posits in tho plus and minus merno^ 

81, During tho absence onHourof Sub- 
divi^ioriltl Officers and tho consequent closing 
of their Treasuries, Moonsiifs must bo guid- 
ed by the rules for jpfficers at stations where 
there are no Treasuries making remittances 
of surplus cash, if nebessory, to the District 
Trd^ttiy. ' They should take advantage of the 
periWioal returns of Sub-divisional Dfficerrf 
to head-quarters to reduce the cash balances in 
their hands as muph as - possM^ having 
duo regard to their 'probable requiroments. 




1872*] H^h OMH TifE obskrter* . Ciihulur^^ S 


^ m %o. / '' 

An Ciml Courts, JLomr md Eadm Regukt-- 
. tiou Pr<ifjdn)Oti,--^(dft^d Goi'CuUnSi tlte %%th 
MwrchiBl%*} 

’At the request of the Limitonant-Gfoverh- 
or of Bengal, the following 
HIOH COURT, *G , instructions are issued for 
tho guidance of all Judi- 
SSchf^e.f’ cial Officers, subject to the 
chu/M^e. control of the High Court, 

in respect to tho distribu- 
”p’ between Goverment 
Jwig€i if the cwt. and the parties to suits, 
of tho postage, charge in- 
curred in certain oases. 

2. When records arc called for by Civil 
Courts at the instance of parties, the party 
applying should pay the charge for postage ; 
but wher the Court calls for them of its 
own motion, then the postage should be 
in the first instance paid by tho State, but 
the Court may in its discretion make such 
postage a part of the costs and order the 
losing or other party to pay* Such records 
do not in the Brst-mentionod cose stand in 
the position of tho records alluded to in 
the letter from the Government of India 
in the Financial Department, No. 3118 

dated 21st November 1870, 

• FijZtf Circular Or- ruling that *Hhe charge for 
January 1 S 71 . transmitting records through 
the post from one Court to 
anothex; should be borne by the State.” 

3. When copies of notifications of sales, 
&c,, are sent by Courts in the interior for 
the purpose of being affixed in the Office of 
the Collector and in the Court of the Judge, 
and when the replies thereto are sent by the 
general post, the postage should be paid by 

party applying for sale af|d chargeable 
as costs of execution. 

4. In like manner, when Civil Courts in 
the interior of the district, upon applications 
of decreeholders, ask for attachment of the 
judgment debtors^ interests in decrees or 
documents deposited in other Courts, the 
postage for the despatch of tho requisition, 
and for the return of the reply, should be 
borne by the party applying. 

5., As regards notices to respondents in 
appeal cases, the postage should be paid by 
Government; there being in contemplation 
one uniform rate of tulnbana fee, and the 
transmission by post for part of the distance 
being an economy to the Gov^nment. 


6. When Courts in the interior make 
requisitions upon tho District Court at the 
Sudder Station for the payment of money 
in deposit to decree holders or other persons, 
the postage for such requisitions should be 
paid by the i>artifis on whose bohaif they 
made. 

. By Order of the High Court, ^ 

F. B. Peacock, 
liegUtrar. 


No. 11. ' 

To all District Jitdges and Judicicl Com- 
mmioners, — ( dated Calcutta, tlie March 

. 1872. 

Several instances having recently occiuTed 
of mistakes on tho part of 
Civil and Sessions Judges, in 
NAL. respect to the declaration ‘ro* 
Thoiioij-bfoVjru. quired from them previous to 
assumption of office, the 
Tho houTjIo g. Court desires to point out 
Th^L. Louis s, that, under the law as it at 
jackRon, prosGUt stauds, tho only form 
^Macphciion ‘ of Bolcmu declaration required 
^oiovor made and subscribed 

Jmiges uf the Court, by a District Judge is that 
presoribod in Section 13 of 
tho Bengal Civil CourCs Act (VI of 1871). 
No further oatli or declaration is warranted 
by law in respect of the office of District; 
Judge, and no oath at all is now required 
to be taken by J udgos of the Court of Session, 
2. Where the District Judge's predeces- 
sor in office , leaves tho station before tho 
Judge's arrival, such declaration must bo 
made before the Magistrate of tlx© District, 
but not before a Joint Magistrate or other 
officer in charge who has no authority to re- 
ceive and attest such declaration “ fpr th<f 
Magistrate.” 

By order of tho High Court, 

F. B. Peacock, 

Registrar, 


No. 12. 

To all District Judges and Judicial Commis- 
doners,'--^ doled Calcutta, the 
1872.) 

The Court request that quarterly retoms 
may be made by each Dis- 
sSJ* ^ ^ odiicial Oom- 

jpiient : ' missieiier of receipta and 
ml disbursement® oh account of 
I Chief J^ujsu^ Civil Court Api^^ns and 

1 other CommissioneA appoint- 


' ’It 1 ' ' 

# Wgh Ci^rt iFfis Mw [Juae 


^ ntidet 


0ittVWr^ 

Ju40« 0/ Uk CmH. 


Sections 180 end 
mS h^a o, 181, Act Tml of 1869, ift 
ioS k A. coiififesiiob tSrith his own 
Court and the Courts aubor- 
di^te thereto. The returns 
should include all money rooeiTed and 
^ ^ ^ ^ credited and all payments 

^ Woe *1^ on account of Amoens* 
**rSft»<^o'No.3o remuneration of 

im*&bar Commissioners whatever ap- 
^%co. aNi>, 4 , pointed under Act XII of 
diot^ aotu J«niuai‘y 1856, or temporarily em- 
ployed, but should not in- 
diUde bpatrhire or other travelling expenses’*^ 
ttfaich are payable to the Officer direct 
' 2. ^6 return should be made in ^ the 
form appended, and should begin with the 
ISt April 187:1, the commencement of the 


ensuing financial year. The first return will 
there&re be due on or before the li^th July 
next. 

3. At the foot of the statement, and 
after the to%l of the expenditure on account 
of ^ane$^ an addition should be made of 
ICf per cent on, account of pensions, as ex- 
pressly de^ed by the Government of India. 

4. The Court will expect these returns 
to be carefully prepared and promptly sub- 
mitted. X similar monthly return will be 
furnisKed by the Acoountant-Oeuoral, with 
which the local returns now prescribed will 
be checked. 

By order of the High Court, 

F. B. PfiAGooa, 

JSeffistrar. 


Siafetneni sowing receipts (t/nd dishursei/ntrds on nccounl of emphyfnent of Ameens 
in ike distru^ of during the wx>nth of 18 • 


Uamb ov 
Court. , 

Receipts on no- 
count of employ- 
ment of Ameons 
pemunently 
outertalnod. 

Disbufsements 
on account of om- 
ployment qf 
Ameens perma- 
nently entcr- 
tauiod. 

Reoeipts on ac- 

couht of Amoens 

tomporarily 

employed. 

Disbursement on 
account of 
Ameons tempo- 
rarily employ- 
ed. 

Amount received 

aa fees paid for 

tho employ- 
ment of Moonsiffs 
as Commis- 
sioners. 

Ameoua per- 
manently 
employed 
1st, and Snd 
Grades. 

Remarks. 
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i 





No. 14. 

to ail Civil Judges - (dated Calcutta, the 9th 
April 1872.^ 

Buie 8 of the Buies made by the High 
Court under Section 
37 of Act XX of 
1865, and notified 
by Qrcular Order 
No* 22, dated 13th 
June 1866, is here- 
by rescind^ and the 
following Buie is oir- 
eulated Ibr general 
observance ;—T 


HlfeH COURT, Aq. 
Civil Sf&«. 
Pi'tidtit * 

.. " r.B.Kmp, 




The anubwot' Itf Wj^oet e# ilie fee ^ to 
jdtewed ia toy 


miisccllaneous proceeding, or for any other 
matter tlian that of appearing, acting, or 
pleading in a suit prior to decroo, shall bo 
fixed by the Court according to the follow- 
ing scale viz : — 

‘‘ A fee not exceeding Bs. 80 in the Court 
of a Judge w Subordinate Judge* 

A fee not e jceeding 16 in the Court 
of a MoonsifiT in suits of amount or value 
exceeding Bs. 300. 

** A fee not exceeding Bs. 4 in the Court 
of a Moobsiff in suits of amount or value 
not excoedinl^ Bs. 300, 

"Circular Order No. 28| dated 20th July 
1866, is also rescind#*” 

By order of tho Hi A Court, 

F, B. pflACOOK, 

, s ^ ' ' V dgegis^ar. 








1872. 1 SSigh Gdvtrt iihr tAw obsseveb. 


(Urcuiars, 


jfo. iS. 

j\> alt Civil AiitlkviH«t,—fdaa^ CakiMa 
the 13^1 AfuU 

!nte Court nro pleasod to direet that when* 
‘ ' over MootpiOb ara om- 
ployed as CoMMBisai®- 
" - ers under S^tions 180 
and 181 of the Code 
of Oivil Procedure, 
•> S' tbe parties to the suit 

" Ju^e^^mcourt, shall bo charged at 
the rate of 10 rupees 
for each day the investigation lasts. All 
sums so received are to be crodited to Go- 
vernment and shown in column 6 of the 
Statement appended to Circular Order No. 

, 12, dated'Sth April 1872. Moonsiffs so em- 
ployed wi}l also be entitled to their travell- 
ing expenses either by land or water, which 
must be calculated and paid in the manner 
prescribed in paragraph 3 of Circular Order 
No. 30 of 10th October 1863. 

2. It is not to be understood that the 
Court contemplate the frequent employment 
of Moonsiffs as Commissioners or otherwise 
than under the special orders of the District 
Judge; such work will, as heretofore, bo 
usually performed by Ameens. Occasions 
may, however, sometimes arise when by 
reason of the amount of work already in 
the hands of the Ameens of a District, 
or the importance of a particular inves- 
tigation, the employment of a Moonsiff 
in this way may be thought desirable by the 
District Judge, and it is to meet such cases 
that the present Circular Order is issued* 

By order of the High Court, 

F. B. Peaoook, 
2ie(fi$trar, 

. No. 16. ' 

‘ Ta Judges of 'Small Cause Co»ribt^{dated Cal- 
cuita, the 25^ Ajprt24872,) 

In oontinuation of Circular Order No. 5, 

HlOHOOJmt.to., 

OiTXLSfVB. 1871, thi followiiig 

Tiwnott.1^^/7MliMn. iaetraotioiW oommuui- 
. Qfjud. to a Judge of a 
SawllC»u8ojPourt,ar« 
forwazded for flie iafbmiLation aud guidauoe 
of Judges of Small Cause Courts. 

9y order of tibe Court, '* 

F. B.PUOOOK, 
Begiitrar. 


No. 814; 

Ftwt F. B. PsaOock, BegiOrttr of the 
High Court of Judicature at Forf William 
in Bengal, to the Judge of Smalt Coatee 
Court, Patna,— (dated Calcutta, tAe22a<f 
MarAlSn.) 

Haring laid before tho Court your letter 

HIOH OOOBT, Ao. 

Civil Side. ultimo, aollCltlUg tO 00 

informed whether a 
OfiBi^tkdJvaaet column “Total valae 

f^tlUlbnhrt, 

Consolidated Statement No. 7 B ^for the 
District Courts, prescribed by Circular Order 


No. 22, dated 8th November 1870, should 
not DO added to the Judicial Statement No. 
7 for the Small Cause Courts, prescribed by 
Circular Order No. 6, dated 25th February 
1871, 1 am directed to observe as follows : — 
2. The Small Cause Court Statement 
No. 7 was ordered by Circular Order No. 5, 
dated 26th February 1871, so as to enable 
tho Small Cause Court Judges to furnish 
tho District Judge with the necessary ma- 
terials (as to their Courts) for constructing 
tho General Statement No. 7. Column 7 of 
the latter was certainly intended to show 
the total value of suits of each denomina- 
tion in the district ; and to enable the Dis- 
trict Judge to arrive at such general total* 
each Court should furnish its own total, and 
tho Small Cause Court Statement No. 7 
should therefore have such a column. The 
Buperiutendent of Stationery will be so ins- 
tructed, in order that the necessary addition 
may be made to this form when the present 
stock is exhausted* in the meantime tho 
column of remarks may be subdivided, the 
first half being headed “Total value of, 
suita.*^ 

CiaoiTLAa Memo. No. 7. 

To^aU District Judges and Sidi&rdimte 
JvdgeSg — (dated Calcutta^ the 9 ^ April 

im.) 

In connection with Circular Memo. No. 5 
of the llth September 
1871, oalUng for & re- 

Within, and tbe inter- 
tho hoil u. vals at which it will 

n a.a^ i4o»toiion, be practicable to re* 

* quirotho towmia^on 

of Homunfflf' and Sn- 
boedmate Jadgos' records at outstations to 
the several Appettato Courfa^ the Mowing 


High Court 


lATT oasfiavEB. C^euUr^. [Jme 


suggestions made by the ifudge of Bhaugul ^ No, 8. 

pore on the , subject are oirpulated, with e 2^0 all Jhstfne^f Jutfyes and Judtaai 
request that, the HJ]^ Court may bo fayored /doners and Ohota d^agpcre ^ — 

as early as possible, with the opinion of Dis- {dated OaleuUfH^ the 28rd^Jpril 1872.^ 
trict Judges thereon :-r- ^ District J^ndges and O^Scers holding the 

“Every pwty ap^inti^ a pleader or # tWe 

filing an apf^l ot lor other purposes can ^ g.„, Office with complete 

obtain, on payment of a sum of Es. 6 only lists, in the form Lre- 

in ^peals from orders of Subordinate J udgo, <!r «f cwri. ^ upended, of all tho 

and Ka. 2 m appeals in rent suite, &o., from picadors and Mooktears enrolled under the 


; HIGH COURT 4bo., 
f Civil Sid*, , 

JVttrtit t 

Tlie Hon. I^uia 8. Jaekaon, 
One ^ the Jiuigeg 
<if th^ Court* 


orders of MoonsifFa, copies of all the papers in 
thw Court comprising tho record of the case, 


High Court's Epics of 2Dd May 1866, 
before the let April 1872, with the date of 


under Circular Order No. 18 of thoi23rd 
Juno 1870. 


considered necessary ; but there must be three 
distinct returns in the same form, mz., one for 
Pleaders of tho senior grade, another for 


, “This rule is largely availed of by the par- matters <>i tno semor grace, anomer tor 
ties, and the pleaders are in every instance and a third for 

supplied with a complete vernacular brief of Mooktears. The headings of the form, it 
all the papers of tho case, and the party is >«. bol>f'^od, explain themselves sufficiently, 
saved all the bother and trouble of constant 

attendance on his pleader. I have found the “Nature of qualification and date of original 
rule work so well that 1 oan confidently re- admission, which should be understood as 
commend its adoption in the Lower Courts providing for the following information : In 
with slight modifications. Probably in a the case of Pleadera, it should show whether 
veiy 6ho?t time the people will become aware t**®? ^®>;® admitted after examination, or, as 
of the facility thus afforded them, and laige- Possessed of a Law degree, under the general 


ly avail themmlves of it. The introduction I ®f 2nd May 1866, 

oTthe mlewilldo away with the necessity or as old Pleaders, under the special proviso 

of having the records earlier at the Judge's “ ™ f 

Court. For instance, a party oast at the tears it should indicate whether they were 
n« admitted after examination under the ge- 


Lower Court, on putting in an application 
for a brief for his case, can obtain unauthen^ 
ticated oopi^ of its record in a short space 


noral rules applicable to such practitioners, 
! or under the specific permission in Rule 39. 


I.1.VMWWVS V* aww a.a.fWva.tA «w QiAvra v ofc/«tvw m, 7 * * , . 1 1 • * •.« A 

Of time at the Court, and oan come with only ^ ^ /i onyinof will of course 

an authenticated copy of his decree to the ^ ‘*1® ,^1®?^®" 

AppeUate Court The copies of records the exceptional cla^s just 

supplied to pleaders, the rule in Circa- to practice is/orc 

l«.SrdarWl7 0 f 23rd Mav no, .Id virtual- Act XX of, 1865 canm into operation. _ 


lar Order No. 17 of 23rd May opuld virtual- 
ly ba thus carried out This will obyiate 
necessity of an earlier transmisslbn of 
race^^ - '^be records of the case are on an 
,avel|^ge so unvoluminous, that Bs. 2 for a 


3. Blank printed forms of each descrip^ 
tion, and umform in size and shape, are, 
sent with thil^ Circular, for the pbrposo of 
being filled up and returned as carefully and 


^ Mef Fu e^r^Vm; mple s^d ?f «« poteible, with a view to ^ng 

^1? will, he found tourautt?«.«J;niL.nn hound up tod preserved as _an original tod 


mSSwai he found to grant these eSpim on Fo™as an original ai 

g a?S^ of 'two ^y*’ ^ th^r mmu- pe'oow'oot^^oord of the High Court. 

npmiloli.phw *^hbited to the aocnmulation of of the High Court, 

thn ^ ^**7 small.’* • F. B. Fbaoock, SegiUmr. 







MISCELLANEOUS. 


P0lk tart at iudkaturr at 
Jprt TOiam ia §r«0aJ. 


PETITIONS. 


To THE Hoh’iB^ Sib RICHARD COUCH, Kt , 

Chief Justicey and hi& Qmrvpanion Judim 

of the eoid High Court, 

The humble Memorial of the un- 
dersigued, Vakeels of the said 
Couro, 

RBSPBCTFULI.T SHEWETn, — 

That your Memorialists have read the Re- 
solutions of this Hoiiorablo Court relating 
to the admission of Attorneys and Vakook 
to the effect following, to wit ; — 

Fird ; that any person who is an Attorney 
of the High Court may be admitted as a 
Vakeel upon satisfying the Court that he is 
a fit and proper person to be so admitted. 

Secomfly ; that any Vakeel of the High 
Court may be admitted and enrolled as an 
Attoniey after having duly served under] 
articles of clerkship and been examined and | 
duly certified to bo fit and capable to act 
as an Attorney, and after having complied 
with the rules from time to time in force 
for admission and enrolment of Attorneys 
of High Court : Provided that no Vakeel 
slifill during his service under particles of 
clerkship practise as a Vakeel. 

That having given their best attention 
and most careful consideration to the Re- 
solutions aforesaid, your Memorialists deem 
it their duty respectfully to represent that 
the said Resolutions are calculated to prove 
highly injurious to your Memorialists as a 
class, and, to considerably lower their posi- 
tion and status. 

Ifhat the position which your Memorialists 
have hitherto occupied has been one inter- 
mediate betwe^ the Advocates of the High 
Court and the Attorneys. The Act of Paflia- 
meat (24 and 23 Victoria, Ch. 104) and the 


two successive Letters Patent establishing 
the High Court have uniformly recognized 
your Memorialists as a class superior to that 
of the Attorneys. In the Charter Act it is 
provided by Section 2 that Barristers of 
five years standing, Principal SUdder Ameens, 
and Small Cause Court Judges of five years 
standing, members of the Covenanted Civil 
Service of ton years standing, and pleaders 
of the High Court of ten years standing, 
may be appointed Judges of the said Courts 
The Attorneys are not mentioned, and no 
Attorney, however long his standing may be, 
is eligible to become a Judge of the High 
Court. This, in the humble opinion of your 
Memorialists, is a clear indication of the 
intention of Parliament that tlio Attorneys 
as such shall not be of the same rank with 
I the Pleaders of the High Court. 

The provisions made in the Letters Patent 
are equally clear. The rank assigned to the 
Vakeels in the Charter of 1862, Sections 7, 
8, 9, and 10, and the correspomliug Sections 
9 and 10, is next to the Advocate’s. 

This has likewise boon judicially decided. 
In 1869 a question arising as to tho right of 
pre-audience between a Barrister aud a Vakeel 
of this Court, it was held by Mr. Justice 
Phear (10 Sevestre, page 43) that a Vakeel 
ranked next to a Barrister but above aa 
Attorney \ and in this opinion Peacock, 0, J., 
concurred, while Mr. Justice Bayley, one of 
the Judges forming the Bench, was of opinion 
that the question of priority depended upon 
their respective standing. 

That the duties required to bo performed 
by the Vakeols and the Attorneys respectively 
are also clearly indicative of a distinction in 
favor of the Vakeels. By the Chai’ter of 
1862, ,a Vakeel was empowered to appeal’', 
act, and plead, and an Attorney only to 
appear and act. The Letters Patent of 1865 
have indeed made a modification in this re« 
Bpect, but that modification has beeh' with 
reference to all the Ihree classes of practi- 
tioners— ^Advocates, Vakeels, and Attorneys — 
any oOO of whom may be autfabriasod under 
Sections 9 and 10 by tho Court to appear, 



2 Miacellmeom. 6 » ibevbr . \Jme 

“ — ^ — ir— ^ — I 

ftct, und plead on behalf of the suitors. But Attorneys, as will appear fipom the ohserva- 
the Court introduced no change by the rules tions which are respectfully submitted herein 
of practice, dated the 4th April 1866; it below : — \ , ’ 

practically kept up the same distihctious and Fir ^ ; as re^rds the propriety of ' the 
maintained the same rights and privileges of first Besolution it inay be said, — (1) That aS 
the respeotiYe clasSes. the Attorneys of the late Supreme Court were 

It is clear;*four Memorialists submit, from held to be on a fboting of equality with the 
all this tbut the intention of Parliament Pleaders of the Sadder Court, and. as the 
and the framers of the Letters Patent, as Attorneys now pass the same examination as 
well as the ejfdeavour of the Court hither* the Attorneys of the Supreme Court used to 
to has been to create, if not to eoutinue do, it would be an act of injustice and hard- 
fthd cherish, under the appellation of Va- ship to deprive them of the privilege of 
keiels or PleSders of the High Court, wt pleading. This, your Memorialists submit, 
thoroughly educated and efficient body of would depend upon two things, that the 
local practitioners, who shall be next only qualifications of a Pleader of the High Court 
t6 the Barristers in rank and. position, are oh a footing of equality with those of the 
Wiether, or how far this object 'has been Vakeels of the Sudder Court, and that the 
carried out successfully is not a matter for Attorney’s qualifications are sufficient for a 
present consideration, and it would ill become Pleader of the High Court.. But your Memo- 
your Memorialists to discuss it in this place, rialists are not prepared to admit either of 
But of this your Memorialists are painfully these propositions. The qualifications of a 
convinced that the resolutions in question are Pleader of the High Court and of a Vakeel 
not the right means of accomplishing 'hat of the late Sudder Court are not equal, nor 
object. On the contrary, your Memorialists were they ever intended to be so. In the 
are humbly of opinion that they are calcu- days of the old Sudder Court any person 
latod to lower the positioij^ of the class to could be enrolled as a Vakeel ; no previous 
which your Memorialists belong in the esti- general education was required as a prolimi- 
matiou of the public. Your Memorialists, nary critorion of fitness, nor were they ever 
theroforo, cannot help representing, with the required to pass such a comprehensive legal 
deepest sorrow, that by these llesolutions a examination as the Pleaders of the High 
great and uniiooessary injury has been done Court are now required to do. 
to their body. Then, again, if tho qualifications of the 

Tliat your Memorialists have not failed to Attorney were sufficient for fitting a person 
observe that tho first Resolution does not to be a Pleader of tho High Court, your 
allow an Attorney as such to become a Vakeel Memorialists cannot understand why such 
of the High Court ; but they regret to find broad distinctions should have been made in 
that a similar provision has not been made the Chartef^ of 1862 between the two classes, 
in tho second Resolution as regards the ad- In fact, it was not so considered by the 
mission of Vakeels as Attorq^ys. An Attor- framers of tho Act of Parliament and tlie 
noyy os such, may, by tlie Resolutions, be Charter. But a very different and a superior 
admitted as a Vakeel, provided only he satis- set of qualffications were contemplated in tho 
files tho Court of his fitness — ^the standard of case of persons who were to be admitted as 
fitness being absolutely in the discretion of Pleaders of the High Court. It was likewise 
the Court ; while a Vakeel, although his not so considered by the Court itself for the 
fiteeding may bo of ten, fifteen, of twenty last ten years, (2) But it may be said that 
yeave, and with whatever eininonce he may upon the establishment of the High Cdurt 
h%ve practised, will have to dulyserye out the Attorneys of the Supremo Court wereonrl>ll* 
bis apprenticeshii) and to undergo a regular ed os Vakeels. This, your Memorialists submit 
and formal etaminatiou before he can be ad- was done because, at the time, the Court did 
mittid as m Attoti^y* hot consider it advisable to interfere with tho 

That in thns taking , exception to the Re- existing rights pf any class of persons. The 
solurions ih 7^^ Memorialists Attortiey^ like the Pleaders, many of whom 

have hot I the possible had! passed no examination whatever for be- 

<5oming Pleaders, were enroll as Vakeels 


1872.] lAw observeb. FetUiim^ 8 

ouly becatise at the tittle they were, or )iad three ol^aos of practitiouera meatioued there- 
the privileges, of, the Vakeels of the Sudder in. It is a distinct and sepai'ate calling alto- 
€ourt (3) it may, perJiaps, be said that the gether, and may be pursued by any person 
persons who now become Vakeels do not pass not necessarily an Altorney who possesses 
any examination higher than that of the Plead- sufficient experieuoo to secure public eoufi- 
ersof the Sadder Court or the Attorneys of dence. (5) It may further be said that the 
the High Court. This your Memorialists Attorneys acquire a superior training by serv- 
are unable to admit. In their humble opir ingan apprenticeship for live years. Your 
nion the qualifications of a person admitted Memorialists submit that persons holding the 
as a Yakeel of this Court are superior to the degrees of Bachelor of Laws receive a mucli 
qualifications of both those classes of persons, higher order of training, and their training is, 
The degree of B L. is only conferred on those or ought to be, at least equally ofiicient—* 
who have previously qualified themselves better grounded as they are in other respects, 
as graduates of the University by passing But, further, the experience, which, may poa- 
the Bachelor of Arts Examination, and who sibly be acquired by an Attorney’s Clerk, cun 
have been under the tuition of a Barrister be only in matters of detail in the business 
or other duly qualified persons for the full of acting — matters not peculiarly dilliculfe to 
period of three years. And it is those alone learn, and are comparatively of less import- 
who have obtained this degree of B. L. who a nee to a Pleader of an Appellate Court, 
are admitted and enrolled as Pleaders of this whose duties must necessarily be to a consh 
Court. On the other hand, any person could derablo extent the duties of an Advocate, 
become a Pleader of the Suddor Court Your Memorialists do not deny tliat under 
without any such general and technical edu- the wording of Sections 9 and 10 of the Letters 
cation; and any person may become an Paten t of 1S65, any person may be admitted as 
Attorney, and does, in fact, become so, with- a Vakeel, so may any person be admitted as 
out any previous education, by serving out an Advocate or aq Attorney. What, howcvei*, 
the articles for five years and passing an your Memorialists feel aa a grievance is that 
examination of which Jurisprudence and the when the rights and privileges of the other 
Kevenne Law form no part — stlbjects in. classes have been preserved and protected, 
which the candidates for the B. L. degree those of your petitioners only have been allow- 
are examined, and which, your Memorialists ed to be trenched upon, more particularly 
submit, are essentially necessary for the due as your Memorialists are not aware of any 
performance of the duties of n Vakeel, But deterioration in their body as regards either 
assuming it to be correct that the Pleaders ability, character, or efficiency, which con 
do not pass any higher examination, your call for such an innovation. 

' Memorialists do not see how that circumstance Next, as to the second Bosolutioii, your 
can be a ground for admitting Attorneys as Memorialists apprehend that in denying to 
Pleaders. It can, at best, be only n proof the Pleaders the power of acting as AttorueySy 
of the necessity of raising the standard of except under the conditions therein stated, 
examination for the admission of persons as the Court has not sutficioutly taken into con- * 
Vakeels. It was clearly the intention of the sideration the circumstances which have been 
Charter Aof and the Letters Patent that set forth above and the alterations which 
Vakeels of the High Court should possess have taken place in the rules relating to tbo 
superior qualifications, and if, in the opinion procedure of the Court. It might, no doubt, 
of the Court, those who have been admitted have been necessary to insist upon those 
hitherto are not possessed of such qualifica- conditions if the system of procedure which 
tioils, the proper remedy* in the opinion obtained in the late Supreme Court stijl 
of your humble Memorialists, is to raise existed. But the modes of procedure in the 
the standard of qualifications still higher, two sides of the Court have now been verw 
(4) It may be said that the Attorneys acquire nearly assimilated to one another. The Civil , 
a better knowledge of conveyancing. This, and Criminal proceedings of the Court are 
your Memorialists; submit, is only as regards upw governed by the Acts of the (jovern- 
tfae Eughi^h form, conveyancing.* But meat of India. The proceedings conneet^ 
your Memorialists fail to perceive any n^s- withthetestameutaryand iutestatMirisdiatibn 
sary connection between the business of con- are regulated by Act X of which is 
voyancing and the duties required by the part of the suti^iects in whioh the candidates 
Charter to be performed by any one of the ) for the B. L, degree are examined. That 
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even ae respecte prooeMings eoming und^ 
tbo cognizance of ihe Ooutt in tbo e^rci^ 
of its Admiralty/ Ticfe^dmiinlty 
monial Ju^sdictii^ue, they are regiUated ae 
far aa poesiWe by tto provisions of Act VIII 
of 1859 and pthisr Acts amending or altering 
the same,^ Theyo are only a few cases which 
are governed by the Rules and Regiilations 
mentioaaa in pam. 5 of the Rules of Practice, 
dated 4 th April l 86 d» But your Memorial* 
ieta feel conlldent that those who have suc- 
cessfully passed the examinations, and receive 
an education and training such as the Pleaders 
of this Court have, will be able to acq\ialut 
themselves with those Rules and Regulations 
BO as to bo able to efficiently discharge the 
duties connected therewith* 

, Vour Memorialists therefore are unable to 
find any ground for their exclusion from the 
acting business of the Original Side of the 
Court They have the right by the Charter 
to appear and act for the suitors in the said 
Court ; and as there is no longer any substan- 
tial ground for their exclusion from the exer- 
cise of that right, your Memorialists humbly 
submit that they should have been allowed 
to appear and act without uny restriction. 

That upon all these grounds your Memo- 
rialists humbly pray that this Hon’bie Court 
will be pleased to reconsider tho Resolutions 
under consideration, and if necessary make 
such other Resolutions in place thereof as to 
it may s^em fit and proper with reference to 
the reasons and observations submitted 
above. 

* And your Memorialists, as in duty bound, 
shall ever pray, &o., &c, ' 


j 

To THIS HoN'uLn Sm RICHARD COUCH, 
Kf*,CMe/ Jtisficfi, and his Companion Jm- 
tices of the said High Court. 

The humble Memorial of the un- 
dersigned, Vakeels of tjhe said 
Courts 

SMwjra(»H, 

Tbit with tefi^^o to ths ppoyisi|^s of the 
Lettom Patent c<|ixis#ntiag ^ H^ghphavt 
di Judidatur;^ for Bsiigal pivislon of the 
Presi4^ncy of Fort b^iug dbto tjjid 

I4th day of May 1862 and the 28th dky of 


December J 865, relative to the admission and 
privileges' of the Vakeels of the High Court 
aforesaid, your Memorialists beg that the 
Rules which ^ere passed by the High Court 
on the 6th of July 1862, as well as those on the 
subject which were declared to have effect 
from the coming into operation of the New 
Charter of the Court, dated the 28th of 
December 1865, and by which your Memos* , 
rialists were ordinarily precluded from a^ar^ , , 
ing, pleading, or acting for any suitor Wany^ii'^ 
matter of Ordinary Original Jurisdiction^ 
Civil or Criminal, of the said High Court, 
may be., reconaiderel together with certain 
other Rules passed on tho 19th of January 
1871 for the admission and emolment of 
Mook tears on the Appellate Side of the said 
High Court, which your Memorialists believe 
to bo in direct opposition to, and contraven- 
tion of, the provisions of the Letters Patent 
hereinbefore referred to. 

That Section 8 of the Letters Patent, 
date! 14}tli of May 1862, which have since 
been revoked ran thus 

“ And wo do further authorize and empower tho 
said Higli Coiu't of Judicature at Port William iti 
Bengal to approve, admit, and enrol euch and bo many 
YakeolB as to the Bald High Cour:/ ehall Beeixx meet, 
who shall he and are hereby authorized to appear, 
plead, and act for the suitors of tho said High Court, 
subject to the rules and directions of Buch Court/* 

And Section 10 pf the said Letters Patent 
of the said date stood thus : — 

** And we do hereby ordain that the said High 
Court of Judicature at Fort William iu Bengal shall 
have power to make Rules for the qualification 
and admission of proper persons to bo Advocates, ' 
LVakeels, kud Attorneys-at-Law of tho said High Court, 
and shall be empowered to remove, on reasonable 
cause, the said Advocates, Vakeels, or Attorneys- 
at-Xiaw ; and no person whatsoever but sxich Advo- 
cates or VakeelB shall bo allowed to plead for, Or on 
behalf of, aiby suitor in tho said High Court, 
person or persons wlmtever hut suck 
neys-at^lavo shall hjC afXptccd to act for 
the said High Court, eoc^ theU any su^or sKaU ht 
alhmed to appear, plead, or act on hM own behalf, 'or 
oti behaff of a co-svitOT” 

That in para. 11 of the Despatch of the 
Secrotoiy of State for India, to the Governor- 
General of India in Council, regarding the 
High Court, occufs the following sentence : — 
♦^The Advocate and Attorney will, respec- 
tively, plead and act in tho High Court, 
and the Vakeel will both plead and act in 
the High Coturt aa he did in the Sadder 
Court” ^ 

.That, referring to the Serious of tho 
Letters Patent quoted above, the High 
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Court, on tho ftth of July 186?, pa^d 
the Rules herein before aUuded to, of whieh 
Buie 7 provided that Vakeels shall not 
appear, plofid, or act for any suitor* in this 
Court in matter of Ordinary Original Juris- 
diction, Civil or Criminal, in any matter of 
appeal from any case of Ordinary Original 
Civil Jurisdiction, unless upon appeal from 
a judgment in a case of such Original Civil 
Jurisdiction, a question of Hindoo or Maho- 
medan law, or a question of usago shall arise, 
and unless the Court or a Judge thereof, shall 
think fit to admit a Vakeel or Vakeels to 
plead for any suitor or suitors in that case. 
In such case the Vakeel or Vakeels so ad- 
mitted may plead accordingly.” 

‘ Rule 8 provided that “ A Vakeel shall be 
at liberty to appear, act and plead in any 
case removed under the provisions of Sec- 
tion 13 or the Letters Patent granted in pur- 
suance of Acts 24 and 25 Victoria, Chap. 
104.” 

That by Section 0 of the Letters Patent 
for the High Court of Judicature at Fort 
William \n Bengal, bearing date 28th De- 
cember 1865, by which the Letters Patent of 
14th of May 1862 were removed, it is pro- 
vided : — 

** And wa do hereby authorize and empower the 
said High Court of Judioature at Fort William in 
Bengal to approve, admit, and enrol such and so 
many Advocates, Vakeels, and Attorneys as to the 
said Court shall seem meet ; and such Advocates, 
Vakeels, ‘ and Attorneys shall be and are hereby 
authorized to appear for the suitors of the said 
High Court, an<l to plead or to act, or to plead and 
act, for the said suitors, according as the said High 
Court may by its rules and directions determine, 
and subject to such rules and directions.’* 

Section 10 of the said Letters Patent runs 
thus : — 

And we do hereby ordain that the eaid High 
Court of Judicature at Fort William in Bengal: shall 
have power to make rules for the qualification and 
^misaiott of proper persons to be Advocates, Vakeels, 
and Attomeys-at-law, and ao person whatsoever but 
such Advocates, Vakeels or Attorneys shall be allow- 
ed to act or to plead for, or on behalf oi^ any suitors 
in the said High Court, except that any suitor shall 
be allowed to appear, plead, or acton his own be- 
half or on behalf of a po-euitor/' 

That in advertence to the above provisions 
of the Letters Patent last referred to, the 
High Court passed certain Rules. Rule 11 
whereof provides that-— 

Vakeels may appear, aot aa«J pload for suitors in j 
thw Court, provided that they shall not afmear, | 
plead or act for any suitcf in 2\ciy nutter ol Qidinary 
Ori^al Jurisdiction, Civil or Criminid, or in any’ 


matter of opj^al from any case of Ordinary Origi- 
nal Civil Jm^isdiotion, unless upon appeal from a 
judgment ima case of such Original Civil Jurisdic- 
tion a question of Hindoo or Mahoiite<lan law or 
Usage shall arise, and unless the Conr^, or a Judgo 
thereof, shall think fit to admit a Vake^d or Vakeois 
to plead for any suitor or suitors in that case. In 
such case the Vakeel or VjdLoels so admitted may 
plead Bwoordingly.** * 

Rule 1 2 runs thus ; — 

** A Vakeel shall bo at liberty to appear, aH and 
plead in any case removed under the provisions of 
Section 18 of the said Letters Patent.” 

That reading the several Sections as above 
cited of the said Letters Patent of ] 862 and 
1865, it appears to your Memorialists that 
it could never have been the intention of 
the framers of the said Letters Patent to 
restrict the professional practice of your 
Memorialists to 09U side of the Court, lu 
fact, they seem to regard the High Court 
as a whole, without any reference to the na- 
ture of the jurisdictions it may exercise un- 
der the Charters by which it was consti- 
tuted. Indeed, by the fusion of the late 
Supreme Court and the Sudder Dewauny 
Adalut, the two Courts hecfftne one indivi- 
sible whole, under the designation of the 
High Court of Judioature at Fort William 
in Bengal. Now, in Section B of the Letters 
Patent of*J862, as above quoted, the Va- 
keels are authorized to appear, plead and 
act for the suitors of the said High Court, 
subject to the rules and directions of such 
Court.” It is evident from the words used, 
that the functions which tho Vakeels were 
to exercise under the Charter aforesaid were 
threefold, to wif, they could appear, they 
could plead, and they could aot for ail 
suitors of the said High Court quite irre- 
spective of the question whether the suits 
in which such suitors were interested came 
before the High Court in appeal from the 
Mofussil Courts, or were ponding before 
it as original suits or ajs appeals from de- 
crees passed in such priginal suits. The pro- 
visa subject to the rules and directions of 
such Court ” relates only to the procedure 
so far as entering appearance, pleading, or 
acting is oonoerued, as is evident from the 
context and the collocation of the woj^S 
employed, and could never have been in- 
tended to exclude the Vakeels from appear- 
ing, pleadingij and acting in any pattioular 
lela^fPr oksses of suits which mi|^t come 
bufore the High Court. ^ ^ , 

That Section 9 of the Xietter^ Patent of 
28th December 1865, provides that the Ad- 






vooates, Vakeels and At^bpi^eya Ojf tim 
Court ** shall be and hjireby autbori^iied 
to appear fpv. SsltOi1S:0)P the said High 
Court and to plead or to aot^ or to plead 
and act, for the said suitors according as the. 
said High ^0^ hy its rules and direc- 
tions, dotemiue, and subject tp such rules 
and direotfons,’* Now, by the Charter of 
1S62, the Advocates could only plead, the 
Vakeels could plead aud act, and Attorneys 
could only act The Charter, however, of 
18$5 does not appear to be so framed as to 
perpetuate the restrictions ; Section 9 of the 
liMters Patent of 28th December 18d5, lays 
dlnWjd the law on the subject of the privileges 
of the Advocates, 4he Vakeels, and the At^ 
tomeys in the matter of appearing, pleading, 
pleading .find acting for suitors of the High 
Court. Under that Section these three 
classes of legal practitioners may appear and 
plead, may appear and act, or may appear, 
plead ahd act, according as the High Court 
way, by its rules and directions, determine, 
and siibject to such rules and directions.’’ 
It is clear tha| this latter proviso subject 
to such rules *and directions” refer to the 
discretionary powers of the High Court to 
regulate by rules and directions” the privi- 
leges of the Advocates, the Vakeels and the 
Attorneys, as to whether all the said three 
classy, of legal preu)titioners or any one or 
more of the said classes, and, if so, which of 
the said classes are to be allowed to appear 
and plead, or appear and aot, or to appear, 
plead and act for the suitors of the said 
High Court” Evidently, the provisional 
clause above quoted Iihs n^ and cannot pos- 
sibly have any bearing upon the* exclusion 
of the Vakeels from appearing, pleadihg and 
acfiug for any suitors in any matter of 
Ordine^y 'Original Civil Jurisdiction, Civil or 
Oriminm, or in matters of appeal generally 
fSpom any case of, Ordinary Original Civil 
^inrisdiction of the High Court. 

,^^hat the Kules fraiped and passed by the 
High* ^urt on I6th July 1862, and the 
Bmes anhiequentlv promulgated with effect 
finm the comipg into operation of the Char^ 
ter or the High Court, dated 28th December 
186^, ;apiM;r thus to militate against the 
provisions oif the tettersj. Patent of X862' 
and 1865 as abo^q ,sef Tof^^ s^d ^ be sub- 
verMve of a 
and privileges 

by the Lettem Patefei' ina^neh 

as the iWd Rnlesi shut ^dr 


from practising as Vsheels in the Chrlginal 
side of the High Court. 

•TPhat by the Lettw Patent of 1862 the 
Vakeels therein referred to were authorised 
to appear, plead and act in the High Court, 
which includes both sides of the Court ; that 
the Letters Patent of 1865 do not appear 
to have taken away any rights or privileges 
which had been conferred on any class of 
legal practitioners by the Charter of 1863.; 
consequently, those of your Memorialists who 
were admitted as Vakeels of the High Court 
between the dates of the said two Charters 
which constituted the Said High Court, con- 
sider themselves entitled to appear and* 
plead and act for suitors in the High Court 
in all suits that may come before the said 
High Court in its Original side, as well as in 
its Appellate side ; and that in respect of 
those of your Memorialists who were admit- 
ted 'and enrolled as Vakeels of the High 
Court after the 28th day pf December 1865, 
the Court was authorized to determine, by 
its rules and directions, whether they were 
to be allowed to appear and plead, or to 
appear and plead and aot in the High Court, 
and by virtue of that authority the privi- 
leges of acting and pleading in the said High 
Court having beop conceded , to the said 
Memorialists the said privileges must have 
reference to both sides of the Court and to 
allr manner of suits and appeals that may 
come for judicial determination before the 
said Court. 

That the Rules of the High Court afore- 
said appear to your Memorialists to be ano- 
malous. While by them the Vakeels are 
privileged, under certain conditions therein 
specified, to appear aud plead in appeals from 
jud^ents passed in cases of Original Civil 
Jurisdiction ef the High Court, involving 
questions of Hindoo and Mahomedan law, 
they (the Vakeels) are shut out from ap- 
pearing and pleading in those verp coses in 
their earlier or origin^ state. 

That your Memorialists beg to refer next 
to the Buies which were passed by the High 
epurt on the I9th January 1871, which have 
trencdied on the privileges guaranteed to 
yput Memorialists, along with the Attorneys, 
by Hie Chartsr 1865. ^ 

Thal^ the. last Clause of Section 10 of the 
Letters Batent, dated the , 28th December 
!l866, rons thus , 

'**Andno person whatever but such Advocates, 
or Attorneys, shall be allow^ to act or, to 
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pt«aa for, «r on behalf < any (mitw in fbe said 
High Court, except that,iin^ euitore sh^U be allowed 
to appear, plead Cfr act OH hU owq bohalfy or on 
behalf of his ooniuitor. 

That under the Hules hereinbefore referred 
to a fourUi class of practitioners has been 
introduced in the High Court, whose duties, 
as defined under the said rules, are^* 

1. To instruct Counsel or Vakeel. 

2. To inspect the records of any Civil 
or Criminal Case in which he is engaged as 
Mooktear; and, if necessary, to obtain copies 
of any papers or documents, in order to the 
preparation of a brief, or instruction for 
Cminsel or Vakeel employed or to be employ- 
ed in the case. 

3. To deposit in the office money or 
securities on behalf of his client. 

4. To withdraw money or securities de- 
posited on accounts of his clients. 

5. To receive back original or other docu- 
ments hied, in any case after the case shall 
have been completely disposed of. 

6. And generally to do all other such 
duties on behalf of his clients as Mooktears 
are now, according to the existing practice 
in the Court, empowered to do. 

That although the said fiules cannot be 
said fo have yet come fairly into operation, 
your Memorialists believe that they encroach 
upon the rights conferred exclusively by Uio 
Charter upon your Memorialists, and the 
Attorneys inasmuch as the duties to be per- 
formed by the Mooktears, as set forth in the 
Hules referred to, come directly within the 
purview of what is called acting in the Letters 
Patent hereinbefore mentioned, as has been 
already held by the High Court. 

That rinder the circumstanebs as detailed 
above, your Memorialists most respectfully 
beg that your Lordships will be pleased to 
re-consider the Rules of 6th July 1862, 
and those which were passed with reference 
td the Charter of 28th December 1865, as 
well as the Rules of 19th January 1871 
anent the admission and enrolment of the 
Mooktears of the High Court, and so to alter 
or modify them as to your Lordships may 
seem meet and proper under the law. 

And your Memorialistei as in duty bound, 
shall ever pray, &0. 

Fort William, ) 

April , 1872. j ' 


Orders by the Ideutehaat- 
Governor of Bengal. 



No. I122R. 
APPOINTMENTS. 

The 30<A May 1872. — ^Mr. B« C. Hamilton, 
who has recently been appointed to officiato 
as an Extra Assistant Commissioner in the 
Sonthal Pergunuahs, is vested *With the 
powers of a Subordinate Magistrate of the 
second class. 0 

The Zrd June 1872. — Mr. Alfred Augus- 
tus Wace, Assistant Magistrate and Collec- 
tor of Meherpore, is transferred temporarily 
to the Sudder Station of Nuddea, 

Mr. Jack Francis Needham, Deputy Ma- 
gistrate and Deputy Collector, to have tern- 
poraTy charge of the Sub-division of Meher- 
pore. 

Baboo Kaliprosonno Sircar, b. a., Deputy 
Magistrate and Deputy Collector, Jossore, 
on leave, is transferred to the Sudder Sta- 
tion of Nuddea, 

Baboo Cbunder Mohun Roy, Deputy Ma* 
gistrate and Deputy Collector, Furreedpore, 
is transferred to Mymensing. 

Baboo Mothoomath Das to be Sub-Rc- 
gistrar of Assurances of the Sub-distriqt of 
Dantoon, in Midnapore. 

Mr* James Cosserat, Sub-Deputy Opium 
Agent of Hajoepore, to have charge of the 
Sub-Deputy Opium Agency of Tirhoot,' in 
addition to his present duties, during th^ 
absence, on leave, of Mr. Reginald Drake, 
or until further orders. 

The Uh June 1872--Lord Henry Ulic 
Browne to be Commissioner of Revenue and 
Circuit of the Presidency Division, but to 
continue to officiate as Chairman of the 
Justices of the Peace for the town V Oai- 
cuita, &c., until further ordeia. 

The following Officers are appointed to 
officiate as Joint-Magistrates and Deputy 
Collectors of the Second Grade : — 

Mr. George Lucian Taylor Harris. 

I, Androw William Cochnui* 

„ Alfred Augustus Wace^ during the 
. deputation of Kn Wi R Old- 
ham, or untili further orders. 
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Baboo Dhonesh Chutider Jlc^^ .Oii&^ia(;ing 
DOjptitj M^i^ktute md' J)4pnty Colhetor, 
Cbnmparnn, t0mpots(3tily pp^tea to Shaba- 
bad, is tr?tusFerred to Tirhoot. 

Baboo Luchmmamin, Officiatmg Deputy 
Magistrate and Deputy Collector, Tirhoot, 
is transferred to Chumparun, 

LEAVE OF ABSENCE. 

,3f%c 30<A Jffiy 1872,-T-Baboo Gunga Gobind 
K3i;tra Assistant Commissioner of 
Seebsaugor, for twelve days, from tbe 15th 
ullimo, under Section 5, Supplement F of 
the Civil Leave ^|fOde, in extension of the 
leave which was granted to him by the High 
Court while he was a Moonsiff in that Duh 
trict. 

The \st June 1872. — Mr. William Masters, 
Sub-Deputy Opium Agent of Patna, for 
eighteen months, of medical certificate, under 
Section 3, Supplement F of the Civil Leave 
Code, together with subsidiary leave for a 
period not exceeding thirty days, from the 
date on which he has availed biraself of it. 

The iih June 1872. — Colonel John Col- 

g )y8 Haughton, c.s.t, Commissioner of COoch 
char, for throe months, under Section 18 
of the Civil Leave Code, from the date on 
which he may bo relieved. 


The ithJune 1872.-*-Tbe Lieutenant-Gov- 
ernor is pleased to publish the following 
rules under Act III of i872, in supersession 
of those published in the CdicnUa Gimiu of > 
the 22nd May ,jB72, page 2322. 

1. With rrfbrehce to section 12 of Act 
III of 1872, the LieutOnaUt-Governor has 
been pleased to rule that for the present 
marriages shall be registered by ex-officio 
Itegistrars only at the office of the Marriage # 
Eegistrar, and at no other place. 

2. Under the provisions of section 14 of 
the' Act, the Lieutenant-GovOmor has been 
pleased to prescribe the following scale of 
fees to be charged by a "Marriage llegistrar 
for the duties to be discharged by him : — 

. Its. As. P. 

(1) For receiving notice of 

marriage under section 4 

of the Act ... ... 0 8 0 

(2) For receiving objection to 

such notice under section 
, 6 0 8 0 

(3) For receipt of declaration ^ 

under section 10 and 
subsequent attondanco at 


NOTIFICATIONS. 

The 3rd June 1872. — ^The orders of the 
27th April last transferring Deputy Magis- 
trate and Deputy Collector Mr. Alexander 
John Fraser to Baokergungo are cancelled. 
Mr. Fraser will remaiu at Furre^pore until 
further orders. 

Baboo Bhoobunnessur Sing, Deputy Ma- 
gistrate and Deputy Collector of Nattore, 
having avmled himself of only six days* 
leave out of that which was granted to him 
under orders of the 27 th April last, the un- 
expfred.portion of it is cancelled. 

Under Section 1, Act X (B.C.) of 187L 
( The District Road (Jess Act), the Lteute- 
nant-Oover^or is pleased to extend the 
aforesaid Act to tbo district of M«tunbboom, 
The Act will commence and take effect from 
the 1st July 

M this subjedi 

published St pm 2342 cl m Ol 29th 
onUt 'tfwr, 


marriage in the Regis- 
trar's Office, section 11... 10 0 

(4) For giving a certified ex- 

tract from- marriage cer- 
tificate book, section 14 0 8 0 

(5) For registration of mar- 

riage already contracted, 
section 20 ... ... 1 0 0 

(6) For registering a matriago 

at any other time than 

the ojBSoe hours prescrib- 
ed by Rule 3 an extra 

" * fee of ' 2 0 0 

3 Every Registrar mu^ give public no- 
tioe of the place where he holds bis office, 
and is bound to register marrl^e there. All 
registrations at the office are to be made be- 
'tweeh the hours of 10 a.]M;.\mid 5 Km., unless 
the speoial fee mentioned in rule 2^ clause 6, 
ispmd.' ■ "■ 
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4. Tb6 plaqe, other than a itogmtrar^s 
office^ where a marriage is to ►be roistered 
by a Registrar other than an ex-oiiioio Re- 
gietrar shall be determined by the parties 
themselves, who shall specify such place in 
writing at the time when the notice of in- 
tended marriage is given to the Registrar. 

5. If such plfice is not more than five 
miles distant from the Registrar’s office the 
foe for registering the marriage shall be Rs. 4, 
and if more than hve miles distant an addi- 
tional fee of 4 annas per mile sliall be charged. 

6. When a marriage is solemnized at any 
place other than the Registrar’s offi<ie it may 
be registered at any reasonable hour. 

7. All Registrars are required to post a 
notice of every intended marriage pxrblioly 
and conspicuously in their offices, for fourteen 
days before registering such marriage. 

The Mil June 1872. — The Lieutenant- 
Governor has been pleased to appoint the 
following gentlemen to be Registrars of 
Marriages under Act TTI. of 1872 at the 
under-mentioned places : — 


Calcutta 

TTooghly 
** Dacca 


{ Babu Norondronath Son. 
( „ Doorga Mohun Dass. 

„ Sib Chandra Dob, 

„ Govimlra Chandra 
Dass. 


The jtirisdiction of the Registrars for 
Calcutta shall be conterminous with that of 
^tho original ordinary civil jurisdiction of the 
High Court; and that of the Registrars for 
Hooghly and Dacca, with the civil jurisdic- 
tion of the respective Judges of those dis- 
tricts. 


The 31rf Ma^ 1872. — James Hughes 
to be Medical Officer of Tipporah, but to 
continue to officiate as Medical Officer of 
Nowgong, during the absence, on duty, of 
Dr. J, Meredith, or until further orders. 

Dr. William Cgwan, to officiate as Medical 
Officer of Tippernh, during the absence, on 
duty, of Mr. James, Hughes, or until further 
orders. 

Babu Poomo Chunder Shome to officiate 
as Sul>ordinate Judge of Beerbhoom, during 
the absence, on leave, of Babu Nobocoomar 
Banerjee, or until furtlier orders. 

a* 

Third Grade Siil>- Assistant Surgeon Sona* 
ton Bysack, to have charge of the Julpigoree 
Dispensary. 

The June 1872.— Babii Russiok Lall 

Bose to be Subordinate Judge of Chittagong. 

* 

Babu Kadarnath Banerjee, Officiating 
Subordinate Judge of Tipperah, to bo Subor- 
dinate Judge of that District. 

Mr. L. W. Hutchinson, on furlough, to be 
Judge of the Small Cause Courts of Dacc.i, 
Naraihgiinge, and Bohor. 

The Znl June 1872.— Bfvbu Bobariloll 
Miillick, n. L., to officiate as Moonsiff of 
Hemtabad, in Dinagopore, during the absence, 
on leave, of BabuKoylash Chunder Jklookerjee, 
or until further orders. 

Mr. Arthur Clifford Tuto, b. a., to be 
temporarily Secretary to the Local Committee 
of Public Instruction at Sarun, 


H. L. Dampier, 

Secy, to the Govt. Bengal, 

APPOINTMENTS. ’ 

The 2Wi May 1872.— Bahu Peary Mohun 
Chowdry is apppinted to be an Honorary 
Magistrate at Sheropore, in the District of 
Mymensing, and is ^vested with the powers 
of a Subordinate Magistrate of the Second 
Class. 


The following gentlemen to Iw Members 
of the Committee for the management of * 
the Charitable Dispensary at Takee, in the 
24-Pergunuahs 

Babu UmosunkoT Roy Chowdry, 

„ Rajmohun Boy Chowdry. 

„ Radhamadlmb Bose. 

Dr. William Grant Clark to be a Member 
of the Municipal Committee of Jamalpore. 


The 30t& May 1872. — The following gentle- 
men to be Municipal Commissioners for the 
Town of Burdwan, m;— 


Mr* R. T. Sevestre. 

Babu Prosonno Coomar Ghose. 
BhoobunMobun ,Chatterjee» 


* LEAVE OP ABSENCE. 

Theh\etUay 1872.— Mr. Heetoi* Munro, 
Assistant Superintendent of ^Itce, ^Backer- 
gunge, for six months, under Sehtioxt &» 3np-i 
plement P of the Civil Lae^ve dode» together 
with tea days^ subsidiaiy leate. 



<?&?«/. OrSm, IJme 
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Mr. Charles Bahan, (Mozating Assistant 
Supcnntendent of Police/ Bylhet, for two 
months, under Clause 1, Seotaon 12> Supple- 
meAt P of the Ciyil Leave Code. 

Babu Noboooomar Banexjee, Subordinate 
Judge of 'Beerbhooih, for IfWo months under 
Section Id of the Civil Leave Code. 

Th& %rd June 1872,-- Dr. Theobald 
Mathew, Civil Surgeon of Monghyr, for 15 
days, under Section 18 of tlie Civil Leave 
Code, from the 16th May 1872. 


NOTIFICATIOlSr. 

The ZOth May 1872. — The Lieutenant- 
Governor is pleased to accept the resignation 
tendered by the following gentlemen of their 
appointments as Municipal Commissioners 
for the town of Burdwan, viz ; — 

Babu Madan Lall Burmon. 

„ Panjah Lall Burmon, 

„ Munshi Zobad Kuheem. 

TlieZX$iMay 1872. — In supersession of the 
orders of the 13th March last, it is hereby 
notified that Mr. Henry Leland Harrison, 
B. Am officiated for Mr. R. L, Martin as lu-^ 
spootor of Schools, South-west Division, in the 
second class of the Bengal Educational Ser- 
<rVice, from the forenoon of the 9th to the 
afternoon of the 30th March last, in addition 
to the duties connected with his special ap- 
pointment. 


l%e^ June 1872.— The services of the 
following ofiiders are replaced at the disposal 
of the (^vemment ’ of India in the Military 
Department, viz , 

Major G: A. Brown. 

Captain.C.’ H. Palmen 

C. Bbbnabd, 

Offg* &cy. to the Govt of Bengal. ^ 

• The Mag 1872. — In supersession of 
so much of the Notification * of the 24th 
March 1 869, published in the Calcutta Ga- 
zctfe of the 3 1 st idem, as defines tho boundaries 
of the town of Buxar, in the district of Shaba- 
bad, for the purposes of Act VI, (B. C.) of 
1868, it is hereby notified that the boundaries 
of the said town, for the purposes of the said 
Act, are as specified below : — 

Buxar . — Bounded on the north by the 
Ganges, on the south by the lino of fencing 
to the southern side of the railroad, on the 
east by Ilajabagh, and on the west by Stud 
Stallion Stable and the new Bazar and Pauro 
Puttee road (including this road); 

C. Bebnaud, ' 

Offg. Secy, to the Govt, tf Bengal. 

The following order, issued by the Govern- 
ment of India, in the Foreign Dopartnieiit, 
is republished for general information : — 

iVo. 1016.— t/tc 23rti Mag 1872. — Notif.ca-' 
— General , — During the abpeiice of Him Excel- 
lei^cy the Viceroy and Goveruor-Geiioral in Council 
froinHjhe Presidwncy, Colonel B. E. Bacon, Officiating 
Secretaiw in the Military Deijartment, . will have 
charge o| that portion of the Foreign Office which 
is left atK’/silcutta. 

C. BernaW), 

‘ OJg. Secy, to the Oovt, of Bengal. 
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Criminal Sessions — High Court — ■ 
Undefi^nded Native Prisoners. 

We have already indicated the evil, it 
now remains for, us to point out the 
, remedy. The remedy, we thi^, is simple 
enough. It does not involve any pecu- 
niary considerations in the shape of an 
additional outlay. No extra Judges or 
other officers are required. We have 
only to utilize the services of the inter- 
preters nof attached to the Court. 
There is now a full complement of those 
officers on the regular establishment; 
and if these did their duty with a little 
more zeal and assiduityf we are sure the 
evil complained of would disappear 
at once. All that is necessary to be. 
done, is, that one of these gentlemen*' 
i>ahould be. made to, translate to the pri- 
soner in his colloiquial mothertongue, 
the opening address of the Standing 
Ckmnsd;, as well as the questions put and 
the- answers returned by the witness^. 
If the priisoner is duly made acquainted 
with these, there is some possibility, 
if Jie » the victim of, a conspiracy or 
otherwise innoeent^ of his being able 
to breslt down the e^we which may have 
been lanmped up sigaiTOthm 

What We would .ttco<^iagly suggest 
M, that the High .Court wii} paiM an order 
direoring that jsn interpreter , shouldi 'in 
every instanct^ explain tq the prisoner 
all that we have pointed out to ^ shim- 
lutely neceaaaiy to enable Im to make 


a proper defence, and we have not the 
least doubt, but that this will be regarded 
as an improvement upon the present 
routine. This rule ought to b e followed 
in every instance in which the prisoner 
happens to be undefended. If be is 
smart enough to comprehend, with the 
assistance of an interpreter, the sub- 
stance and nature of the proceedings 
against him, there is some chance of his 
making a tolerably good defence. But 
if he happens to be below the averse 
standard of intelligence, as ninefy-nine 
out of one. hundred native prisoners are, 
we do not think there is much chance of 
his vindicating his innocence with suc- 
cess, even with the assistance we would- 
fain pve him. In such cases, we think, 
the Court ought to direct some Junior 
Counsel, t^t may happen to be diseh- 
gaged at the time, to take up the defence, 
and we have no doubt but that every 
lawyer, who can afford to do it, so far 
from shirking this task, will consider 
himself well employed, in thus being 
enabled to do such a noble act in the 
interests of justice and humanity. 

Since writing the above, we have beet! 
informed that an interpreter was employ, 
ed in the last case of the'CriminalSessicns; 
for June last to translate to the- primmei^ 
,all that was said or urged against him. 
We trnstifaat this m}e wifi befolhcw^ in 
.every instance, and that the : 
who mxr be enfafusted o^mreus 

duty of kterpreting to tbO piiioiwn 
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what 18 brought forvi^rd against them> 
wtU be fuUy alive to.the great responsi- 
bility which attiwjhes to their oflSce, and 
will endeavour to acquit themselves in 
such a manner as may reflect credit on 
all concerned* , 


Specml Appeal — Law of ^ — Its Sis-^ 

^ tory^ and a Suggestion. 

Bsforis we discuss the propriety or 
otherwise of amending the existing law 
of special appeal, we think it necessary, 
for the benefit of our uninitiated readers, 
to trace, in t-he first instance, the several 
changes, which were made from time 
to time, in the law which related to such 
appeals. 

Lord Cornwallis in 1793 inaugurated, 
as is well known, a new and auspicious 
era in the history of British India. He 
established Courts of J ustice at conve- 
nient distances from one another, and 
promulgated a code of Regulations for 
their guidance. That code bears ample 
testimony to that nobleman’s ability as 
a statesman, and breadth and liberality of 
views as a philanthropist. The pream- 
ble to Regulation 3 of 1793, wljich has 
since bteen repealed, contained a fair ex- 
i^sition of the policy which was adopted 
by the Government of the day in the 
Judicial Department It ran thus 

The many valuable privileges and 
■ immunities, which have conferred 
upon the natives of these provinces, 
evince the solicitude of the British 
Government to promote their welfare, 
, n.nd must satisfy them that the regula- 
^tion$ ^w%ieh may be adopted fortheinter- 
of the country, will be 
.cadculated to preserve them the laVs 
of Shuster and the Koran in mat- 
tern whhdi they have l)een inva- 
riaMy applied; to: them in the 

free r exercise of them toUgion, and to 
afford eeburity ' to their, persons and pro- 
'f:perty* which they 

"(■iroftfd' lefttiations ehr 

’%etod;jlQn-'Ae would .be 

unl^siE'- the''vWi^'' 


iishntonts for dispensing those regular 
tions^are fi^ed upon principles which 
will render means of protect- 
ing privat<|[^ghMl^ under 

the ohangeslM^»r]^rar£l^^ 
to which allJll|ps of Qo^mment must 
occasionally,^ liable. To ensure, there** 
fore, to the people of this country* as 
far as is practicable, the uninterrupted ^ 
enjoyment of the inestimable benefit of 
good laws, duly administered, Govern- 
ment has determined to divest itself of 
the power of interfering in the adminis- 
tration of laws and regulations in the 
first instance, reserving only as a Gourt 
of appeal or review, the decision of cer- 
tain cases as. a last resort ; and to lodge 
I its . authority in Courts of Justice, the 
judges of which shall not only be bound 
by the most solemn oaths to dispense 
the laws and regulations impartially, but 
be so circumstanced q# to have no plea 
for not discharging their high and im- 
portant trusts with diligenciB and up- 
rightness : they have resolved that the 
authority of the laws and regulations 
80 lodged in the Courts shall extend not 
only to all suits between native indivi- 
duals, but that the officers# pf Govern- 
ment employed in the collection of the 
revenue, the provision of the Company's 
investment and all other financial or 
commercial concirns of the public, shall 
be amenable to the Courts for acts done 
in their official capacity in opposition to 
^the regulations; and that Government 
itself, in superintending these varioua;^ 
branches /)f the resources ‘ of the State, 
may be precluded from injuring private 
property. They have determined to sub- * 
mit the claims and interests of the pub- 
lic in such matters, to be decided by the 
Courts of Justice, according to the regu- 
lations, in the same mafiner as suits 
between iudividiiak To deprive the 
Judges of the Courts the power of, delay- 
ing or denying justice, the Qoveruor- 
General-in-Council has determined to 
frame the constitution of the Courts u{^n 
suph rprinoiplcs as wUl enable every in- 
divi^Ua), by the mere cer- 

tain ;fpims, to eohimand at all times the 
escrcise of the jttdtoiaL^ of the 
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State thus lodged in the Courts for t^he 
redress of any injury which he may have 
sustained in his person or property/* 

Thus^ it is evident that the Govern- 
i/ment of Lord Oornwi^s was pledged to 
see that justice was dou#to all classes of 
its subjects in all possible contingences 
tliat might arise. 

With a view, therefore^ to afford redreSs 
to parties cousidering themselves ag- 
grieved by the decisions of the Courts of 
first instance, an appeal lay under the 
regulations to theSudder Gewany Adalut, 
then composed of the Governor-General 
and Members of the Supreme Council. 
But such appeals were restricted to cases 
in which ,the sum or value of the property 
in suit exceeded one thousand sicca 
Rupees ; t* in the case of an^ estate pay- 
ing revenue to Government, if the 
annual revenue exceeded that amount ; 
or in respect of lackheraj lands if the 
annual produce tliereof exceeded one 
hundred sicca Rupees. 

Under such restrictions, by in far the 
greater number of cases, there lay no 
appeal at all. To obviate therefore this 
inconvenience. Regulation 5 of 179^ was 
enacted, by which Provincial Courts of 
Appeal were established with powers to 
receive and decide such appeals from the 
decisions of, the Zillah Courts as the Sad- 
der Gewany Adalut was precluded under 
the law frotn taking cognizance of with 
refei-ence to the pecuniary limitations to 
Which we have alluded above. 

^ By subsequent Regulations, Subordi- 
nate Court or Courts Exercising limited j 
pecuniary j«trisdictioa were established, I 
apd the decrees of the Zillah or City 
Adalut in appeals- frorji the decisions of 
ihosie Courts were declared to be final, 
apd no second or special appeal lay from 
such decides. But this state of things 
: could not he sui&red to continue long, 
The nefeessity of second or special appals 
soon became appaireut, and accordingly 
we find a provision for Special appeais 
made for the fireb time in Regulation 49 
of lB08. ‘ Seetibh 24, C|ause i of that 
Regulation ran' thus 

Suits tried in the fitwt instaticf4 by 
the native Commialsm^a or by 4he 


Eegistram of the' Zillah and City Courts, 
and heard in appeal by the badges of 
those Courts, may also ocoasionallj in- 
volve questions of a general and impor- 
tant nature; particularly fti OaUses 
betw;eon landholders or farmers of land 
and the ryots, for arrears or exactions of 
rent, wherein the rights of the landlord 
and tenant may be at issue; and an 
erroneous decision not removeable by 
appeal might be of serious ill conse- 
quences. It is, therefore, hereby provided 
that in all cases wherein a regular appeal 
may not lie to the Provincial Courtsof Ap- 
peal from the decrees of tlie Judges of the 
Zillah and City Courts, iuuder the present 
or any other Regulation, it shall be com- 
petent to the Provincial Court to admit 
a special appeal, ( on performance of the 
general conditions of appeals) if on the 
face of the decree of the Zillah or City 
Judge, or from any information before 
the Provincial Coqrt, it shall appear to 
them erroneous or unjust; or it from 
the nature of the cause, as stated in the 
I decree, or otherwise, it shall appear to 
them of sulficient importance to merit a 
I further investigation in appeal/^ • 

By Clause l,tSGCtion 10, Regulation 2 
of 1805, the power vested in the Pro- 
vincial Courts of Appeal under the law 
as above quoted was declared to be 
vested in the Sudder Gewany Adalut 
as her<^n below set forth. 

“ The power which has been vested 
in the Provincial Courts of Appeal by^ 
Section 24, Regulation 49 of iSOS, t<J ad- 
mit a special appeal from the decrees of 
the Zillah and City Courts in cases 
wherein a regular appeal may not lie to 
them if on the face of the decree or 
from any information before the Court 
of Appeal, it shall appear to them erro- 
neous or unjust, or if from the nature of 
the oause, as stated in the decree or 
otherwise; it shall appear to them of 
sufiicient importance to merit a further 
investigation in appeal, it is hereby 
declar^^ to be equally vested ih the 
Court of tl^e Sudder DeWahy Aldakt, 
with respeot to any decrees polled by 
the Brovincial Courts; of Ai»pes^ wb;^h 
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from the. amount or ydwo of thi oapse of 
aotion, may not ^ open to tk cellar 
appeal to that Co^ Wt op any erf tiio 


A,' B^fulation 2 of 182S a/'hich stood: 
tW:— ' , " ’ 

“ Afb^ the promulgation of 
lation, the Proripciai Courts aiulthe€!ourt 
of Sadder Demt^ Adalut sbaU be guid»^ 
dd, in their admission of special or ee^ 
ooPd appeals, % the. rules contained ip 
Sbetion 2, j^gulstion 86 of 1814, Section 
7j Regulation 19 of 1817 and Sections 3, 
4 and 5 of Regulation 9 of 1819." 

Act Ilf pf 1843 introduced a erbolesale 
change on the subject Section 1 ran 
thus ; — 

'* It is hereby enacted, that from and 
aftdir the first day of May next a special 
appeal shall He to the Courts of Sudder 
Dewany Adalut at Calcutta and Allaha- 
bad- respectively, to the Court of Sudder 
Dewany AlSalut at Madras, and to the 
Court of 'Sudder Dewany Adalut at BoPi- 
bay, from M decisions passed on regu- 
lar appeals in the Civil Courts subordinate 
to them respectively, which shall appear 
to be inconsistent with some lat|. or usage 
having the force of law or some practice 
of the Courts or shall involve some ques- 
tion of law, usage or practice, upon which 
tberp may be a reasonable doubt/’ 

This law remained in force till it was 
superseded by Act XVI of 1853. Under 
this enactment special appeals could lie, 
on any of the following grounds : — ’ 

“ Isf . — On the ground that the decision 
hath failed to determine all material 
points in difference in the cause, or hath 
determined the same or any of them 
contrary tqlaw, or usage having the force 
of law. 

2nd . — On the ground of misoonstrac- 
tioQ of any document. 

\ Srd. — On ground o£ any . ambi- 


jp-onuds stated; may appear to merit 
farther iavestiga^on/’ 

By Seetioh ; 9; Regnlation 8 of 1805, 
these , prpyishins - lyore extended to the 
Ceded jand Conquered Provinces. 

.. The; above provisions were thus mo- 
dified by lotion 2, Clause 1, Regulation 
Mof 1814 

*!Xh modification of the provisions 
nOhtained in Section 24, Regulation 49 
of 1808i Section 10, Regulation 2 of 
'1805, and Clauses second and third. Sec- 
tion 9, Regulation 8 of 1805, it is here- 
by enacted, that from and after the Ist 
of February 18,15, no special appeal 
or second appeal shall be admitted by a 
ISillah or City Judge, by a Provincial 
Court, or by the Sudder l5ewany Adalut, 
unless upon the face of the decree, or 
of doctiments exhibited with it, (assum- 
ing all the facts of the case os stated in 
the "decree^ the judgment - shall ap- 
pear tp be inconsistent with some estab- 
lished judicial precedent, or with some 
B^UlStion in force, or with the Hindoo 
Or Mahomedan Law in, cases which are 
required to be decided By those laws, or 
with any ether law or usage which may 
be applicable to the case/ or unless ‘the 
judgment shall involve some point of 
general interest or importance, not be-: 
fore decided by the superior' Couils.” 

Clause 1, Section 7, Regulation 19 of 
181,7 provided that 

. ^' In addition to tbfi grounds on rvhich 
aeooud or special appeals are declared 
m,the first olause of Section 

% 1814, that avuch ^ _ ^ 

appimm may W„admVt^ed„ ^when the WAn- \ au\ty in the decision affeetlng the meidts. 


m«pt-.a|mMU8t which the appeal is prefer- 
.from fhe exhibition of another 
dee^;^ me mme Court, or <rf another 
Coutt aame 

miV bf ini i atdf ifoi^ im ammilar 
eausU '(d~A0tiom;Sm^ 
bppo^tios with 


The^.nmct 

" te..be"fomid1n€iait^3;6^ 


4tA — On the ground of my substan- 
tial error or defect in procedurj, or in the 
investigation of the case, provided sndh 
errors or defBc.fc be apparent on , the ra- 
ce^, and shall have prodneed or -te 
hlKi^ to have produced any error <w 
defect in the decision of the- cam upon 
tlto^ mmlto. I Provide 
fo'.thiai|s^^ appeal tdt'aR.lie, nar.’sium' toNf *boh 
' “ ' doasi^n bereveteed, alteied or remanded' 
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by any of tb« , aaid , SuWo* Courts 2nd:~^hat there has been souso suba- 
upon the ground that the dedsion of any t^tial error, or defect in law in the pro- 
imestion of f^t io. oontirnry: tp at not oodure ,ot. investigation of the .ease 
wwanted>ythe evidence duly taken which h^ produced error or d^^ect ia 
in. the cause or. any probability deduced the decision- of the case upon the merits, 
'from the record." . Under the existing law, misconstruction 

The above Act having been reseiuded, of a document, . failure by the XiO^er 
Section S72, Actt^^yill of 1859 is the Courts to determine all material points 
present , law on the. subject. The Secr in difference in the' cause, ambiguity in ' 
tion-m quoted below the decision affecting tbe merits, are no 
"Unless otherwise provided by any grounds of special appeal although they 
law for the. time being in force, a special were so under the law of 1853. JPracti- 
appeal shall lie to tbe Sudder Court from cally, however, the Judges of the late 
Ml 'decisions passed in regular appeal Sudder Court and of the High Court 
by the Courts subordinate to the Sudder until recently decided special appeals as 
Court, on tbe ground of the decision if the, old law was still in force. Mis- 
being contrary to some law or usage coustruction of a document or ambiguity 
bavidg tbe force of law, or of a sobs* iu a decision affecting the merits -was 
tantial error or defect in law in the held by the Judges to be a good ground 
procedure or investigation of the case, of special appeal, although the law wris 
which may have produced errors or de- silent on the subject. A change how- 
feet in the decision of the case upon the ever has now come over the spirit of 
merits and on no other ground.*’. their dream. , Special appeals are now at a 

The almve Section has been slightly very great discount. What has contribu- 
modided py Section 27, ^ct XXIII of ted to this result we do not pretend to 
1861. — know. But flie fact is certain that 

No special appeal shall lie from any special a^als are not now in good 
derision or order, which shall be passed odour as is evidenced by the present 
on regular appeal after the pa.ssing of falling off in their number. Jn 1863, 
this Act, by any Court subordinate to they amounted to about 4000, and 
the Sudder Court, in any suit of the in 1871, their number did pot exceed 
^mature cognizable in Courts of Small 1400. This result, we are sure, is |»Ttly 
Causes under Act XLIl of 1860, when due to the rule by which sperial appeals 
the debt, damage or demand, for* which are requited to he -ptesented in open 
the original suit shhll he iustitpted, shall Court ; «but that alone, is not enough to . 
hot exceed five hundred Rupees; hut arisonnt for this extraordinary diminu- 
every such order or decision shall he final." i tion in their number. Berhans the decl- 
FoA’ Sudder Court, ' the reader may sions of tbe Lower Appellate Courts * 
substitute the High Court, nndor wMch 1 satisfy generaUy all parties coocented, 
name the Supreme and the Sadder / hnd therefore it is but seldom that the 
Courts were amalgamated and fused into [ parties east think of tiyiqg their chance 
one, on the first day of July 1862. 1 in special appeal. Well may tie Judges 

, By a comparison of the language of / of the High Court ehagratalate them* 
Section 4, Act XVZ of 1853 with that of selves in having. Secured such toffirieut 
Seotion 872, Act Fill of 1859, it will be subordinate judirial agemy 1 Berhaps ' 
found that the g^unds of sperii^ iq^peal the present state of the file of the High 
have been conricbrably natrow^ by the Court is an earnest of what may yet ^ . 
latter enactment. Bhose grounds hader. expected to :follow >by and bye. XnaS . 
the existing code of pro^uro aneonly.; probabUity, a jodiciid milleunrarn ii’ at. 
two— namely,* V hand vihen }it%^ trill ^e^iiSBif 

lat.— Hat the rdisrision is ' pentwy broil the land and . 

to -some law, or uss^ . has^ thui^ law” wilt Im allowed - to ||Bd>3t^e^^ leVel 
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to their heart's oottl|^t „;,^^<i’^4ee4 >?l 
a cbnsujniitta^ott W^fttjytofswrshfla^ f 

In sober 8^th,:ii!!^;^rho4oeB ,)fkot ma 
freely with dV . .^le rn *e 

Mofuasili flsh * cofi^c?; 

of tho that prevails m 

the cohitnltthity at ,Wga ofrhana 

man^. ^ vrhhii wm are decided by our 

Cdo)fC,e»P^*y *PP!f ’oiS 

there ‘4 a legal . proviswn lu the Statute 
Book for" second or special appeals, but 
is Soohkppi^s we litpilted only to pointo 
‘ot law,itho provlfflon is rendered nugatory 
bf arbiteary fipdingsof fact which can- 
not be impeached or questwned in 
S^iaV appeal, We have often seen 
and well-constdered judgments 
^ the Courts, of first instance, coolly 
reversed on appeal, simply on the ground, 
that the,ifojfcm of the Appellate Court 
ckooses to disbelieve the evidence relied 
on by. the first Court or takes a fancy to 
beheye tW evidence which such first 
Court did not think, for reasons set forth 
in the judgment, proper to trust, we 
have also seen points pf..;law studiously 
shirked and avoided in first ^eal, and 
the case decided on facts, r^pect ot 
wfcch the appellate Stmot, in nine esses 
pit df ten, 'i^kes it a point to arrive at 

i conclusion diametrically Opposed to the 

. findings of the firs*^ Court Now, how- 
ever street and sound the judgment , of 

the Ooart pf first instance, and however 
absurd or erroneous the decisi<» y“® 
second Court may appear to J.he High 
; ; Court in special appeal, that Court w 
• |e^iy powerless for good or evil tn. tk® 
jfjMseht state of . thelaV- ■ ; l .. 

/ ^t is all very, well in theory te say.^St 
’ a OTstemkOf armeals is . generally ,subvei^ 

- five pf, 3)id end® ®? 

'hafiit . be conceded on all .hAnds, ^at m 
StiCh spp^ opnstitute th® li®?t 


;JUJI|p -tP 
l|^ ‘i^uat',: 
' ^'iie.kmw " 





Ihe fact however is, as wehave already 
stated, Courts of first appeal.very often 
ipost arWtrarily find facts odntraiy .|o • 
.the findings of the Courts of first instante, 
and reverse very, gwd .judgments, come 

pared to which, their own scarcely deserv- 

th 0 The present state of the la^, 

of special appeal affords them the scope 
jfor the, indulgence of their whims, and 
the result is a generaMlisconteut through- 
out the country. . ' . 

Qf the judicial machinery, as at pre- 
sent constituted, Mr. Fitz James Stephens 
speaks thus: — * 

*^Civil judicial work is at present ill 
done, inasmuch as the inferior J udges are 
better trained for it than superior Judges 
who are not trained at all. Appeals ia 
most cases lie from a better to a worse 
instructed tribunal, which cannot be 
regarded as in any sense inferior to the 
one appealed to ” 

It is time, therefore; that the law ot 
special appeal should be amended. What 
we would suggest is, that where the Courts 
of first and second instance differed on 
facts, it should be competent to the 
High Court to decide in special appeal 
as to which of the lo|rer Courts had 
arrived at a correct conclusion on the 
evidence, and that where the two lower 
Courts ^concurred in the findings of facfo^^ 
A special appeal should lie to the High 
Court, *only on points of law as provided 
in S6ction^372, Act VIII of 1859. 

The suggestion we have made is based 
upon , the judicial policy inaugurat^ by 
laord Oori^wallis as^ has been ^e^y 
sei^forth. We are not aware that that 
policy has boon departed from in even a 
single instance. Government has always 
I Oon^cientiQusly adhered to it*; apd im 
reonsidsra^tions can influence it to adopt 
any 'other not iii keeping with the letter 
ahdtSpmt of that policy. Every wrong 
most’ We a remedy,’ and justice must , be 
'doneto^all, 

have pointed out how:; justice miS-- 
how Well considered^: |udg* < 
;meht« m inm wantonly a|4 capricioo# 
beoauiei awng other 
I inym^ 

AAlV .wO: evidence. 
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Sie High Court in oannoi 

interfere with- • ' (JeciBioB on the faots^ 
however i^bsurS ' ' or btberwisW ■erroneous 
it may appear oO the faoe of it. A propos 
of a remarkable saying of a Judge of 
the High Chart that “ in special apjwal 
the Court does not sit tp do’ justice/' it 
may be observed that it is at once fully 
obnclusjlve as to the utter inefficacy of the 
present law of special appeal to grapple 
with the .evil which we have pointed 
oat. 

A ppeals to a higher local tribunal wbuld 
certainly be unnecessary if the Courts of 
first instance were properly constituted 
and presided over by officers of acknow- 
ledged ability, integrity, .and experience, 
as the late Supreme Court was in its day. 

But as that is an impossibility, we think 
that, considering the nature of the cons- 
titution of the Siofussil Bench, a system 
of apf)eals is absolutely indispensible, in- 
asmuch as it is calculated to exercise 
a wholesome check upon the proceedings 
of the subordinate authorities. Moorsifik 
accordingly do. not, indeed cannot, in- 
dulge iu such vagaries, as some of the 
gentlemen who happen to sit in appeal 
over their decisions are in the habit of 
doing. 

Thus the necessity of the amendment 
■rof the law of special appeal, as we haye 
proposed, being apparent, the next ques- 
tion that occurs is, whether it would id- 
volvb any additional outlay. So far as 
we are aware of the state of the . file 
of the High Court, the complement of 
Jud^B now attached to it appears to 
us to be more than equal to the addi- 
tional work likely to be entoiled upon 
them, in the event of our tniggestion 
bbing cariried out in ^ts integ^ty. Even if 
additional Judgesfor the fiigdi Court were 
ineeded to meet the, requirements of the 
amended law of special, appeal as we 
have recommended, ' that cousideratioh 

ought not to .weigh against the iexpedmey llaff a ehutitty or tfaeraeboats kgo. ’Hrird. 
of modifying the existing law of sp^ial |»tli&fie^rts wete |Dof drawn up .qa 
appeal in the manper we have suggerted. model ■of liaw. ^pqrlbi) lhdt 

Under the. jm^nV limited junsdiption. the •d#isioBi' welK'' re(mided.^ 
which the £ugh t^urt >exejniees ptirtieBliidty.i«f detail 'anddn^;idm.'’el^ 
'.special appeals, it appeamirom',i^':etatiis.' aadf'lhitffide’''' ihst 
itics' which we have b^h able: to , eollodv tumeri'vho ^ ’liEbr 


that in about one-tmrd bf .tde Iqtal num- 
ber of 'special appeals, the demsiqiis of 
the lower Appellate Courts werd'ireversed 
or'tnodified between 1863 and I87t. .^his 
surely Ip a very large percentage, inid 
there is no knowing to what extent this 

g rcehtage t|ould have swelled had the 
igh Court ’ been competent, under the 
law in special appeal, to siftP^the evidence 
and d^ide on the merits.. From the 
number of decisions now annually re- 
versed or modified in special kppeal, 
it is clear that special appeals are abso- 
lutely necessary for the ends of justic^; 
but the sc(^ of the law ought to be en- 
larged, in tha manner we have su^ested, 
to admit of justice being done in a vast 
number of cases in which the parties 
affected by the decision, of the first 
Appellate Courts are at present wholly 
without* a remedy. 


Law Lteporta and Law Jieportin^, 

Law Reporting as synonymoos with 
the publication of reports of cases de- 
cided by the Courts, is not a new insti- 
tution in this part of British India, 
being coeval, as is well known, with the 
establishmkit of our Cohrts. . It dates 
80 far back as 1^93, when the Ooveimor- 
General sat on the bench of the Sudder 
Court and dispensed justice to the 
teeming millions of these provinces, --a 
fact to which the Select Rej^rts fully 
testify. These Reports are the repositCiy . 
of some of the ablest and most ieiufaed 
expositions of some of the most knotty 
and complicated questions of Hindoo 
and Mahbmedan Law, and are even now 
refened to as furnishing a guide to en- 
able %ur Judges to arrive' at correct 
oonelusions, in cases involving poin^ 
simflar to those which Rirmed the sa|r- 
of judiciid*' disquisition more . th^ 



MW'" 






to then^ b(Ui in tmefia nbl^iQg' to ooto^ 
{^n of. Tbe IMv M Mtb in fdi; 
tile poin^ts Jbr doim 

with' .pefteiiibtty .^flM ^^ 

teeov^N «itl^«ii|k;:'i$$gitee of ctiee »ad 
lestaed . teteilcliu irhM reatiy max- 
vtilot^f,*'., ' ^‘ ■ '■■ ' 'i ■ 

Th«ite;i Btep«rtB were fdtlowed by the 
Staler Deikny- Beport»> which iare 
gwtieiwUy,8o Ihr as veportingis coucemediy'j 
ah'iitU wad aa good aa those idhich pre-^ 
titett. Those dodeed were the 
:; pltoyday8 of Law Beports. £vea the. 
'^Utfa decuiona were reported, dithpugh 
wuiBt aot be noderstood to eiieatt'that 
these latter are worth oiuch from a legal 
point of Tiew. Simnltaneoiuly with l^e,' 
were issued frota time to time, Reports 
of cases decided by the Rudder Dewany 
Adalnt for the North-western FroTinces. 

Of the fatte Supreme Court, <we hare 
no'serial Ba^rts, digested. year by year. 

' MOnlarloU'S Mports, Morton’s ; Reports 
.l^ylmeand Bell’s Reports,. Fulton’s Re- 
;^ts, Bnlnois’s Reports, Hyde's Reports 
M,' aie all' that relate to cases de- 
idded by tbh Supreme Court, and since 
' the- amalgamation^ by tiie High Court in 
ito Oi^iaury Original Jurisdiction io its 
'MiydaysJ The cases <i«poitd^ in these 
ftre dh the English mode}. 

ESace the .pstablishmeiit of the High 
' CoM, we have had a variety of . Reports 
‘ ‘of cases decided in its appellate side. 
Fhrat of all are the Reports edited by 
. Bhbu Romesh, Chundrar Mitter^ Vakeel 
Court, msd published by"* Messrs. 
*0. 6. Hay Co. Timm extend over a! 
Vofmtt one year, that is from July 
: to Jimp 

.! ^flijAditotlr: tbWv'.yeipr > 1863. ]!&.. . Marshalli. 
sM'Law,; was appointed ^ the 
^^S'titoorti'iimw.igtodsadery^ to 
'tii|'i‘iM<ito''ti^(d^.'!i#hBen"de(^;e^ by-.tito 

to-the'-'SecoBd.- 

' to'.keVldimced . 

' which .pasWtoMM'hMh'.. 

|ti^gldie)dandt^ p e rjec^^e d r the '.'l 


.:'addf«Hisw: 



/sr,.to which, is. certainly dijie the cre^t 
of having ^ne mere , for the ^inlighimir 
mcmt pf the Mofiisail beap}i mid we hac 
.thah ,ttoy< other pubUchtionof the kind. 
Aa. a . .fipitoalation, too, it has answered 
.remarkably well*. , 

. Between June 18(^, when Babu Bomesh 
Chnnder's Reports terminated, and 
publication of . the Weeklg Reported' in 
October 183d, tbe;.gd^ has been supplied 
by the Reports aubsednently .pnUiahed 
by Messrs. Sevestre and Rntberland. 

7%e teffal RmemUraneer vraa a short- 
lived publication. . It Bred about four 
months only. 

.7%e Itulum Jurhit a publication of 
considerable merit,' along with leading 
articles and other matter contained also 
reports of some important cases decided 
in both sides of the High Court; The 
First Series terminated with the death 
of ils lamented editor Hr. Martinf and 
the New Series was commenced only to 
be discontinued not long* afterwards. 

Wyman’s Revenue and Police Journal 
did for some time good service as a law 
jonraal. It died, however, not long after 
it was born to be resuscitated, phceuix-* 
like, with however a wider scope, in 
Wyman's Civil, Revenue and criminal 
Reporter.- But this journal,, in spite of 
the care bestowed upon it, could ill stand 
QCunpetitian with the Weekly Reporter, 
arid therefore it was discontinued. . 

The Benpal Law Reports .veie next 
ushered into existence under the patrcm- 
of Government. It met with a 
'formidable’rival in the Weekly Reporter, 
ahdMth have’ since , been stm^Ung for 
existenea Certainly, both these pubHica- 
tious ^'w^ oondueted, but, aswe tfaiakj 
there is room yet'^^left for improvement^ 
<m4 to the field is Urge enonn^ tot other 
'Piij^batioas of the 'mnd, we have ven-" 




a wider rang^ sia wilt 
tered ^m the Fito^pectw h^- 

repertg^' titetfi; -aiw M^^ 

aito, wlddhVmb'"Mi#t^ 
" sui. at .'"that. fimtitoM’?. ' 
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itat law-wiportia^ 1iiw» oF lafe exdtefl ^adcmbodyno gerftm j»ind[pl<iri, aredise- 
coiiaideraWe atteattoi is a fact too pa- leas as precedents j but ve do not quite 
tent to be overlooked. ■ Public journal-, see how Mr. Stepan is justifled^'in' sayiug' 
ists are now diseUralng the subject, and that “When w# think what the 
even High GoTemment officials do not Courts are, it seems to me little lesS thaUi 
think it to turn their thbnghis monstrous to make every division bfenoh' 

tdit. ind^,* Government has already into a little lefiBlature which is continually 
* granted a subsidy to get up a set of Ee- occupied in making precedents.” So far 
ports under its own auspices. These as we arOp aware, tlm High^ COtirts are 
Beports, to be suio, are drawn up gene- composhd of Barrister Judges and CiVili- 
rilly with care, but they nevertheless ans of considerable local knowledge and 
failed to elicit the approbation of the experience, and as such they afford: tlic 
late legal member of qur Supreme Conn- best guarantee for the soundness of the 
oil. Mr. Fitz James Stephen, after des- interpretation which they think it fit 
cribing the present condition of haw- to put on the laws Which they are bound 
reporting in India, observes that “if it to administer. The Legislature is riot 
was the intention of Govlinment to ener- always happy in the language in which 
vate the administration of justice, to the laws they pass are couched, and 
make application of legal principles consequently, to apply to the law makers 
impossible, %nd to foster all the weak- to amend the law every time a Judge 
nesses which are usually said to be the meets with an ambiguous or obscure ex- 
characteristic of the native intellect, pression in the Acts, would-be simply 
they could not spend their money better absurd, inasmuch as there would be no 
thanby encouraging a system like this. I ®^d of these applications. Mr. Stephen 
do not believe that one case in twenty of .seems to be impressed with very high 
those which are reported is at all worth notions of the dignity of the Legislature, 
reporting, and when we think what the and, accordingly, he would not allow 
High Courts are, it seems tq be little less the Judges of the High Court even to 
than monstrous to make every division interpr.et what, has been forged at the , 
bench into a little legislature which is legislative anvil. If the -Judges of the 
to be continually occupied in making High Court arc incompetent, as ho would 
binding precedents, with all of which fain make us believe, to interpret the 
every Court and Magistrate in the conn-, laws, or to eminciatc general principles, 
try is bound to be acquainted. Careful wonder why they should be suffered 
Beports of great cases are, perhaps, the I'® ali- the bench of the highest tribn- 
most instructive kind of legal litera- “al of appellate jnrisdietioa in the coriu- 
ture; hut I know nothing which so com- try, and, at such an enormous cost to 
pletely enervates the mind and* prevents State, ' to ’perjpetrate all manner of 
it feom regarding* law as a whole or as inconsistent decisions at the expense of 
depending upon any principles at all as tke unfortunate suitors ’who might hap- 
the habit qf continually dwelling upon, p®ri’ to come l^ore them. This is really 
or refejtiing to minute, decisions upon uncharitable. ■ 

every petty question whieh occurs,” Braides, if the Judges of the High 

Mr. Fitz James Stephen is certainly Court are riot fit,- as Mr. Stephen thmks/ ' 
a great totkority ; but' we cannot affqid, 1*® entrusted with the iriterpretatiptf , 

to. endqgse that he .bus chosen to urge* *1*® 1»W8 passed by tiie' Le^skture^^ It ‘ 

against the present ^etem of law-repoy t- w*dly imprissiblfe to form an - 

ing. We arefiree to a^it, * great *1® Wlqch the iriferior Judjlpi^iH’* 

many of the 4ecisi(i^a, haye been the genl^ite'en #ho jnhsffieiri thb' % 

repp)^, shonld nol aavel^n .repprt: CoifirtS.'itee mUdbof. Ih(iecdj^^;yf^ind'* 
. eC at (Ml, as involvmg no ibnkSonk 

impbltahce in a'l^al Iknrit of viea', Osr:. IherO waii ".any . ..forihdatioit : f# Mis; ’Ste- . 
tunly, cases vrhidi toJrn ' oWy i 
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JudgjM of itohunaJ. K 

» ioooto^te^ why 

Dot rOOyiE^ t]lfllfll.:l)V viriAn' fi!4-A%vU4iVM.^ 


of Stephen^ 
iS ? If thdr jadgtnenfs 


owBC^b^ oif i^hd ? *. »u«rjHagaieMs 
ca^pbt' t^up Ifhe; iighit, is it proper to 
eottot thorn, witl^ . the decision of cases 
myol»iJ% .qnestions of lif# libeifty, and 
of Her Majesty's 
atsuming forata moment 
8»ke that Mr. Stephen's 
|i«em^ were correct, we should like to 
Xiwtr Which was more mischievous in its 
tendency; — whether the publication of 
the ^ciskms perpetrated by our Judges, 
faf theiu^ beiug auSi^rcd to coDtiuuo on 
' the bench as such? 

' Pioneer newspaper takes no the 

eubject, and, m fais admiration of the 
liable virtues of Mr. Stephen, over- 
shoots the mark. He says— 

^ The Mofussil bench and bar are 
being htterly demoralized by the dood 
ot so-called precedents that is monthly 
poured over them. No Judge will now i 

exercise bs own Judg^nt, or apply toj 

the facts before him the broad maxims’' 
or law which he has-or ought to have 
learnt.-' ® 

^ T^j, S)j[rely, is a broad sweep. We 
do not know exactly iHicther. the decisions 
of the High Court have so far demo- 
raided th6 Mofussil bench and the bar as 
to have taken away from the Judges the 
|)ower of freely exercising their own 
jimgmmit m the disposal of 'the cases 
wtoch they have to decide. If this fact 
?T true, it pre-snppo$es, ini^he first 
r^anoe, that the Judges of the High 
Court are not worthy of their hire, and 
•‘r^***® *®^l6d precedents are utterly 
“ the second place, 

, ’he Mofujsid Jddges' are worse, and 
r absbnee of their power of 

ohaiP, 

' ?*^*T lafered them enrorylmohith 

apd ^ 

fejuh^ aro ieiilfy what 

■owa rpsouroee ifMiWtao'i#: 'wiAi 
IW, ^1^', ««pt^v;tttev ,w^. 


better than they AiO ^present ? Without 
th^ di^cisiona ,of the * High ’Courta < to 
guide them,- th^y would be on the bdnch 
like mating in the midst of a wide 
ocep-^tb#ir compass and pole star lost. 
Bes^esy it does not appear to us that the 
demsions of the High Court kre so absurd, 
as he would have us believe. * One deciw* 
sion, he parades in particular as utterly 
unfit for publication,— being to the effect 
that the mere act of fishing in a tank is 
M proof of ownership/f Does the 
Pioneer know what gave rise to this 
decision? Some Mofussil Daniel had 
found, without looking to the other facts 
connected with the case, that a cmrtaiu 
individual . waif' the owner of a tank 
because he used to fish in it, and had 
accordingly passed a decree in his favor. 
In appeal, the High Court set aside the 
decision, as it wm evident that he fished 
in the tank without any proprietory 


right, auj therefore the'mere act of fishing 
in a tank was no proof of ownership.' 

'Eke Pioneer cries down the WeeUi/ 
Reporter as furnishing much “unwhole- 
some spoon meat to the nascent Judicial 
mind. - The plan is to publish every 
judgment that seems in the most vague 
or indistinct manner to indicate a ruling 
on a point of law on any but the simplest 
combination of facts. To the transoript 
of every^ judgment is prefixed a note or 
an abstract purporting to sot forth the 
points, decid^ by the Court. Opening a 
volume at random; we find that many, of 
these are in themselves absolutely erro- 
neous as mere abstracts.'' 

. Of the Bengal Lata the Pio- 

neer, aftCT describing the mode ia which 
the Reports are got up, says— • 

“It is obvious that this state of 
ttongs was but little more satis&eti^ 
than that before subsisting. . A otmh {% 
^was found that the JBeng^.Km He- 
jggrle ,had no chance of comi^ding an 
H^ensive .salQ, , so long as the quawtity 
of, matter was inferior to that of. its 
•riyalt Aeccffldihgly, -to .mdet^ ^ com- 
mermal neC^itiMof the ;^>a mass of. 
.'iseteW.'JvShish 'fe'pria^^’idoag'Wtth^the, 
Reports.' -R. 'pat''down " 
JH lype and rndfed mi appendix* btft 
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from the origiiial pirn* Up to date> Justices are to be ^sc-o^c'io 
will be seen that wei consider the Bengal the Legislature, siad that they tooou- 
Law 'a comparative failure/' trol and superifttcnd the reporting of the 

There is certaiiily 'tiiuch trsith iuthe decisions of their Courts. The experts 
above o|jsferi^Btion«/but we do hot quite meat, as regarded the first clause of ihe 
understalLd how Pioneer was per- stiggestioh, was tried not longago^ and 
auaded to put forward the scheme/' we all know how it succeeded. Governr* 
which we reproduce els|^here, for putting ment found it not a very easy matter to 
down the abuses which he points out. influence the opinions of our late Chief 
He would fain throw back the civiliza-, Justice Sir Barnes Peacock, as amejnber 
tion of the country by ..upwards of a of the Legislature, as that gentleman, 
century, and initiate a system of judicial true to his instincts, was ever and anon 
procedure, more in keeping with the on*the alert to resist any j^arbitrary 
spirit of oriental despotisms than the measure which Government thought it 
enlightened policy whi<^ has hitherto expedient to introduce into the Council, 
characterized the Britisn Indian Govern- The result was, that he was excluded from 
ment. If there is any thing wrong in the Legislative Board by the first avail-* 
the decisidns of the Judges, care ought able opportunity. Now, what guarantee 
to be takeu^ to remove the evil at its' have we that the present and future 
source. There is no use hiding the fact Chief Justices, if admitted into the Legis- 
if the country is really smarting under laturc, will not follbw in the wake of Sir 
a radically bad judicial system. If the Barnes ? 

decisions of our Courts are really worth- With reference to the second Clause of 
less, the evil ought to be removed, not, the proposition, it appears to us, that 
by burking them, but by replacing the our Chief Justices may make themselves 
authors of those decisions by abler more useful a proper discharge of 
hands* their legitimate duties, than by control- 

Let us now examine in jdetail the ling and superintending the reporting of 
merits of the scheme'' propounded by their decisions. We are free to confess 
our Allahabad contemporary. We will that we do not quite see the benefits which 
take up the diflerent heads seriatim. are likely to result from the Chief Justices 
Ist.—Our contemporary suggests that frittering away their talents at the Re- 
Government ought to put a stop to the porter's, desk. The idea, however, is 
publication of all but a single edition of quite original t 

Law Reports, and, if necessary, to prohi- Our contemporary^yrould also sfrength- 
bit reference, by Counsel, in argument en the Legislature by the addition of.the 
or by the Judges* in their judgment, to Civilians who may take speciai inter^t 
ariybut the sanctioned reports. This, in law. We think we. have already had 
surely, is a most absunl proposition, there more than enough of the Civilian 
Which, to be carried out in its entirety, element. It was high timo> we think, 
pre<hSupposes the most arbitrary stretch that amateur legislation were altogether 
of executive authority. By this plan, done away witii. 

Government is to have the monopoly of 4th . — This proposition embraces details 

the reporting business and to prohibit/bf " the scheme'' put forwaid, namely, 
reference to any other Reports. Wfet !that there is to be an Amending Bifis 
an idea in the latter hdf of the Iflli: Committee, consisting of the legal mem- 
* century 11 1 ^ ber of Council as ex-officio Cfacdrina^; 

2mi.~This proposition is a corolls^ sh^ the Chief Justices as ex-ofilcio nipes- 
to the firsty a$ it is neither more nor less bers. This requires no cbmm^^ \sbur 
, than that the Reporfo are to be published (^fom|K>rary would leave 
only by Government in the liegislaXivh 1 Jud^ tq decide at fip 

Depariment* ^ ^ \ }' i^bUld Convert them into hmfo 
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ottiir coA^t 

BOJary wpmd pnljlfeity 

' for the Bias aS„p^fhjb?«|’ He would puhr 
lish w the . pffijin^ This 

is mUy y^,kuid;o£.miin. , ' 

' , (Ujli.'-^By t^hjWjpiviHMitipnj the Stending 
Qpjjfjimit^ at? ,tO: decide whicB of the 
, j|e)^t*i;ed ’ hy the Chief. 3 ustices .are 
!to;be imported.. So the Chief Justices 
^uft, tp. the opiuions of the learned 

g^tdomeu coniposing the Standing Com- 
.ipittee, as to which of the Beporte are to 
j;l^ puhUshed aqd which not. This« to be 
,spi», is im-pareil. t 

. Qiir conteimporary proposes'' un- 

der this head, that the Reporters are to he 
appointed oncers of the Court, and that 
i^.ports of all important cases are to be 
fubmitted to the Chief Justices, who in 
. oonsultatiou with their colleagues, are to 
consider whether any amendments of the 
existing law are ne<!tessary. We have 
already smd, that we do not quite relish 
^c idea uf the Judges having any thing 
to do witJi the reporting business. The 
Judges, we think, are presumed to be ac- 
qiuunted with thepresenfetate of the law, 
m^d if they consider any law to be defec- 
^ye or pth^wiseuniustor improper, they 
.ani^ move the,Legislatnre for amendment, 
without the >' aid of the Reporters and 
their Reports. 

8tA.v-Our contemporary proposes, un- 
der this head, to relieve the High Courts 
of all civil work, except certaiu specified 
dasses of cases,- and of all. criminal 
•wor^,. except, the triad of “iBuropeau 
British suhiiects. How then, in. the name 
;.df goodness, are. the Judges of the High 
, C^jprt to . ; employ themselves ? Berhaps, 
.c^li^emporiijy. would pako sine- 
(S^-theii! a^iptpents. The most 
-^^taiBit . hioweyer is, what 

^ friend* the long i:ohe.i;.say 
proposed , by;^ our 
cpniepiofaiyl.,:'' . .■ 

. .9<h,-^lnd.j,J|istly»-,.'^t co^j^Piwraiy; 
.proposes ho;dffi|i(i^,,1l>y4ifeldiO'a., tbp 
•clemest powers 

of the High edwife: 

the laws to be idpioistdiMt hy-''tlen|i>.:Hf .' 


'peoposoB . also t?’, artilajuetd' 
cedure with that of the Jmfdesil Cdhtpl 


Now, in Civil suitsi!, the’ procedure in the 
High Court has been, we bdlieve, the 
sapfie ee iu the Courts in the interior df 
the country eihee July 1863, both being 
regulated oy Act VIII 6{ 1869, aud by 
the amended Code ‘Criminal Precedure, 
the material differences that .^sted in 
the mode of trials, hy the High Courts 
and other Courts Ijfeve been removed to 
a great extent. Wb believe also that the 
powers of the High Court and the laws* 
they administer are already well-knowu 
and sufficiently, well defined. The sug- 
gestion of bur contemporary does not, 
therefore, appear to be d propos or other- 
wise necessary. 

Now, having pointed out the absurdity 
of the propositions advanced by the 
Pioneer , we will conclude this article with 
a few remarks on the present system of 
reporting, which, so far as we are aware, 
is far from satisfactory. That system 
consists in getting up the facts of the 
cases to be report^ from what is tech- 
nically called “ the Record," and in 
drawing upoq the imagination for the 
arguments used by Counsel on either side. 
This, certainly, is any thing but desirable, 
and yet this, we fear, holds good in respect 
of most of the case* reported. In favor 
of the Weekly Aeporter, however, even 
tUs much cannot be predicated, as it 
gives only i\iB judgimnts without the facts 
and the arguments used by Counsel What 
we like to see is, tlpit Reports be carefully 
prepared from notes taken down at the 
heanng" and ihat if there is any doubt 
in the mind of the Reporter as to any 
facts, it may be at once removed by a 
rtference to tbe Record." Unless tius 

f ilau is scrupulously followed out in every 
nstkiice, we. do not see there is anv cbance 
of OUT getting what may be called and 
relibd on as a set of correct ” re^rts. 

^ ' Wp have always' considered law-reportr 
mg to'be a necessary .(^juttfep of e^ery 
civiliabd Government,' calculated, as it is, , 
^ ittstMcl: the inferior ^btinals, 
|iut t!o.ijpi^te aa a sort of ohefek to the 
<^pri(fe.bf ^‘hlghm Judges, 
a^, lia a safrtguaxdi against igaorapt 
i4ad.! ioea|iablo pepons b^pg. 
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|)itclifbrkied on , t]iie by sheer dint 

of. interest. "" ■ ■ ' , 

If thi(J cases decid^ by bur H^gli 
Courts were p^perty reported, the reha- 
iug public rroiild cerl^iuy be not a little 
edified by t^ interesting conversations 
which generally take place between the 
bench and the bar in the course of 
the arguments, and which, while they 
relieve the dull solemnity of the scene 
varound, contribute not a little to the 
amusement of those that happen to be' 
present then and there. Law Reports 
.constitute the bulk of the literature of 
the Law. To make Government officials 
the sole purveyors of this commodity, would 
pre-suppose a state of things which was far 
from creditable to the judicial adminis* 
tration«of the country. Indeed, Govern- 
ment can no more interfere with the 
publication of the Reports by individual 
members of the legal profession than it 
can authoritatively put a stop to private 
enterprise in the shape of commercial 
speculation. Let there be as many edi- 
tions of the Law Reports as professional 
gentlemen may think it worth their 
while to get up, and that which is got 
up best can alone command an extensive 
sale and prove remunerative. The rest 
will fall still-bom from the Press. 

It is said that the Pligh Courts govern 
the country, and there appears to be 
some truth in the remark. This, how- 
ever, is a state of things, the very idea 
of which, a certain class of Europeans can 
ill aftbid to brook, ft has, accordingly, 
been the fashion with then) of late to 
cry down law and lawyers, as not at all 
suited to the exigencies of the country. 
It oi^ht to be governed, say they, by 
the executive aht Cotoan. wvernment 
according to them began by a Wrong 
move, and, as it is never too late to rec- 
tify an error, it is time, they cry , out, 
that steps taken to mend mat- 

ters which have already coine to the 
worst. Evidently, 'here “the wish is 
father to the, ihonght." In answer to 
these beuevolpht stotesmen, we wiU con- 
^nt pursel vea by , bnoting, the following 
pa^S!«^ ftom the for 

, iS89 cinJjoSj^g; iM if ^8, tho 


opinion of a gentleman who, from the 
high official position, he Ocenpibs in the 
country; is entitled to speak , authori- 
tatively oh th^ subject 
“ It has been assumed in a sort of ofiT- 
hand way, and .st||^ by persons whose 
statements carry weight, that the law to 
be applied in India is peculiarly * simple 
and easy,* and that vew little knowledge 
of law is required by p^ons whose duty 
it is to take part in the administmtion of 
it. It is tpruo, that the subjects of litiga- 
tion in^ndih are as yet comparatively 
few, but the statement that questions of 
law presented are simple or ea^ of soln- 
tion we most emphatically deny. On the 
contrary, we affirm — and an hon/s ins- 
pection of any volume of Indian Law 
Reports will prove it,— .that the difficulties 
Whieli beset an Indian tribunal in dis- 
posing of questions of law can hardly be 
paralleled in any, country in the world. 
In the first place, a difficulty more fre- 
quently presents itself there than any- 
where else on what is known as the con- 
fiict of la/w ; one of those knotty ques- 
tions on which the sharpest -legal in- 
tellects have frequently blunted their 
edge. In the next place, whether the 
litigants be Hindoos or Mahomedans, we 
find them already in possessioii of a 
system of law in the highest degree 
abstruse, subtle, and minute, and these 
laws every Judge has to apply. The 
Indian system of land tenure also is ex- 
traordinarily complicated. Even the com- 
monest relation of social life, that of the 
Hindoo family, is so difficult to be. con-' 
ceived and understood that no European 
has ever ventured to write a treatise upon 
it; and the law of our creation, vast in 
extent and seldom clear in expression, 
comprising the rules of limitation, minute 
distinctions between crimes, an elaborate 
ci'i^ and criminal ;^cednre, and the law 
of mortgage, is eezlunly noHess difficult 
than the aualc^ons kw in Ejiro^.** ' 

And yet the Pioneer Would fain rednee 
these coinpficated systems of latf ;;ioto 
a!, few jibnple rida of the Leghdatnre 
whioh any body and every was 

competi^nt to interpret bn the ^ch. 
Whateyw dfecision wiw bbum th bylffao 







Judges on s^^veiL:]^# .uf dair, migitt' 

' >e', embodied' ;: "‘\iiiiid' > 'paasedv: 

19ias, aocdidiug toiow «oi)tem;^ira<iy> no 
Law Beports w^bld' H Ua^isMy. Tbo 
• idea oettai^> 1# a one, and an 

oiiigtiud' one i tb . boo|i What we won. 
der at ia^ ii&at ; 'an. .Bnigiishman, bom and i 
Ined oiladatv oaei' of the most complit^.i 
oa^Veystibina bf J^w extant, should so i 
^ribag^ Ms natural instincts as to ad* 
VbiiWte slidousiy the introduction in this i 
country of a state of things udimh may 
not inaptly be characterized as *' lawless.” 
Before we conclude, we may assure our 
contemporary, in the language of one of 
the, greatest lawyers and statesmen that 
ever lived, that " no code can supersede 
tbb -profession of the Lawyer.” 

Leif Hercules do* what he may ; 

Cat will mew and dog hate his day. 


OCB refers will remember that in the 
appeal of Sreemutty Sreemutty Dosseo 
iiersu^ Sreemutty Souclamiuee Doasee, 
it held* by Justices L. S. Jackson 
aud W, MLarkby that in suits rallied at 
mof‘e than Its. fire thousand^ and decided 
in the first instance by a Subordinate 
Judge^ if the appeal was laid at less than 
Bs. fire thousand, such appeal did not 
lie direct to the Hig^h Court under Sec- 
tion 2% Act VI of 1871. This was cer- 
tainly a novel ruling, in consequence of 
which the Deputy Registrar of the Hi^h 
Court submitted oefore the Pj^at Bench, 
consisting of the Chief, Justice and Jus- 
tice all those ’Regular Appeals 

the decisions^ Judges 

'y^^ich/w^ro valhoA at less than Rs. five 
/itlni^usfnd/ reference be- 

naa^jd upon the rating of the Divi- 
aibp^d’Benc^ to. XJpon 

rr ^ ' , 

, ' • ' Oiyil pi-U 


Hhis the First ^Hehnii ordered thie appfeella 
1'^ ba laid before a Fall Bench, oohsisfcihig 
|;dfithe Chief Justid^^ ajhd Justipes Bajley, 

[! Marlifby, and’; Ainalie. ’ The Full Bench 
i hayip just decided that Section 22, Apt 
?I of 1871 is no l)ar . to such JRe^ulat 
lAph^^'l® being preferred to t^e pigh 
Co^rt We need hardly remind our 
svibscribers that in the last Number bf 
this Journal we put the sarhe construe- 
tibn upon the Section referred to, and 
we are glad to find that the Honorable 
Judges of the Full Bench have arrived 
at the same conclusion. A full Report * 
of the decision will appear in our next. 


In giving the judicial appointments 
in the last Number of the Law ^Obser*^ 
ver, we only followed thO example of 
the English Law Journals The Indian, 
Jariatj now defunct, furnished us as well 
with a precedent on the" subject But 
as many of our subscribers do not con- 
sider the infonnatibn contained in them 
to be of any particular use to them, we 
have thought it proper to discontinue 
their publication. 

Our readers will also perceive that, 
in modification of our Prospectus ; as 
originally published, we have given in 
the present Number the Rules of the 
Board of Revenue, for the benefit of our 
subscribers in the Revenue Departnaent 
of the public servic^, and we propose to 
follow up this arrangement in ail our sub- 
sequent issues. Our subscribers are wel- 
come to forward to us any suggestions 
they may choose to make for the im^- 
provempnt of the Journal, and we will 
try to carry them out as far as prapti- 
oablOf 
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JDDOIBSNW of 'CiOqjBTS OF JOSTICB 
VHffir na&EFANT. 


40. The existenoe of any judgment, 

order (Jr decree which, by law 
prevents any Court from 
bar n second suit taking cognizance of a suit 
or trial* holding a trial, is a rele- 

vant fact when the question is whether such 
Court ought to take cognizance of such 
suit, or to hold such trial. 

41. A final judgment, order or decree of 
Jua«m»t.topro. “ ‘^wpetent Court, in. the 

bats, ac.,,|uri8dio- exercise of probate, matri- 
mouial, Admiralty or insol- 
vency jurisdiction, which confers upon or 
takes away from any person any legal charac- 
ter, or which declares any person to be en- 
titled to any such character, or to be entitled 
to any specific thing, not as against any 
specified person but absolutely, is relevant 
when the existence of any such legal cha- 
racter, or the title of any such person to 
any such thing, is relevant. 

Such judgment, order or decree is conclu- 
sive proof 

that any legal character which it con- 
fers accrued at the time when such judg- 
ment, order or decree came into operation ; . 

that any legal character, to which it 
declares any such person to be entitled, 
accrued to that person at the time when 
such judgment declares it to have accrued 
to that person ; 

that any legal character which it takes 
away from any such person ceased at the 
time from which such judgment d^aclared 
that it had ceased or should cease ; 


and that any thing to which it declares 
any person to be so entitled was tlie proper- 
ty of that person at the time from which 
such judgment declares that it had been or 
should bo his property. 


42. Judgments, orders or decrees other 
than those mentioned in sec- 
m'^dSrb’otwOT forty-one, are relevant 
third patties when if they relate to matters of 
imdovaatandwhen a public nature relevant to 

the enquiry ; but such judg- 
ments, orders or decrees are not conclusive 
proof of that which they state* 

JUuMraUm. 


A sues B for trespaw on hift land. B alleges the 
of a public right of way .over the land, 
whKjh A denicB. * 


1 The existence of a decree in fhvOur of the defend- 
[ anti in a suit by A against C for a trespass on the 
same land, in which C alleged the existence of the 
same right of way, is relevant, but it is not conclu- 
sive proof that the right of way exists* 

43* J udgments, orders or decrees, other 
What judgmonts, than those mentioned in sec- 
&a, not relevant, tions' forty, forty-oue and 

forty-two, are irrelevant, unless the existence 
of such judgment, order or decree, is a fact 
in issue, or is relevant under some gthey 
provision 

lUuitraiions., 


(a.) A and B separately sue C for a libel which 
reflects upon each of them. C in each case says, 
that the matter alleged to be libellous is true, .and 
the circumstances are such that it is probably true 
in each case, or in neither. 

A obtains a decree against C for damages on the 
ground that C failed to make out his justification. 
The fact is iireldVant as between B and C. 

(A) A prosecutes B for adultery with C, A’s 
wife. 

B denies that C is A's wife, but the Court convicts 
B of adultery. 

Afterwar^, C is prosecuted for bigamy in marry- 
ing B during A's life-time. 0 says that she never 
was B’s wife. 


C. 


The judgment against B is irrelevant as against 


(c.) A prosecutes B for stealing a cow from him. 
B is convicted, 

A, afterwards, sues 0 for the cow, which B had 
sold to him before his conviction. As between. A 
and C, the judgment against B is irrelevant. 

(<f.) A has obtained a decree for the possession 
of land against B. C, B’s son, murders A in con- 
sequence. 

The existence of the judgment is relevant, as show- 
ing motive for a crime. 


44, Any party to a suit or other prooecd- 

Fmud ooitou... ““y any judg- 

and incon>petency mont, order or decree which 
i® relevant under Section 
forty, forty-one or forty-two 
and which has been proved by the adverse 
party, was delivered by a Court not compe- 
tent to deliver it, or wa6 obtained by fraud 
or collusion. 


OFINibSS OF THmD PBtiONB WHEN RELEVANT. 

45. When the Court has to form an opi> 

opi.i«n.<rf«pert,. “““ «i||K,int of foreign 
law, or of science or ^ or 
as to identity of hapd writing, the opiojona 
upon that point of persons specially skilled 
in such foreign law, science or art, 
vant facts* • 

Subh persojjfs are called experts. 
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{a,) The quesilou iS| whetW the death of A wae 
caused by poMOtt. •' 

The opinions of experts aa to the symptoms pro- 
duced by the poison by which A is supposed to 
have diedi are relevant. ' 

(A) The question is, whether A, at the time of 
doing a Certain act, was by reason of unso\mdnes8 of 
mind, incapable of knowing the nature of the act, or 
that he was doing what was either wung or contrary 
to law. 

The opinions of experts upon the question whether 
the symptoms exhibited by A commonly show un- 
soimdness of mind, and whether sucl^unsoundnoss 
of miud usually renders persons incffpblo of know- 
ing the nature of the acta which they do, or of know- 
ing that what they do is cither w’rong or contrary to 
law, are relevant. 

(c.) The question is, whether a certain document 
was written by A. Another document ia^roduced 
which is proved or admitted to have been written 
by A. 

The opinions of experts on the question whether 
^ the two documents were written by Uio same pemon 
or by diiferent persons, are relevant. 

46. Facts, not otherwise relevant, arc 

jMteboarlBg 

upon opiuions of aro lucousistcnt with the 
exports., opinions of experts when 

such opinions are relevant. 

» Jllmtrations, 

(<jl) The question is, whether A was poisoned by 
, a certain poison. 

Tho,^faot that other per.'30ua, who were poisoned by 
that poison, exhibited certain syin})toms which ex- 
perts affirm or deny to be the symptoms of that 
poison, is relevant. 

{b.) The question is, whether an obstruction to a 
harbour is caused by a certain sea wall. 

The fact that other harbours sirnilary situated in 
other respects, but where there were no such sea 

* walls, negan to be obstructed at about the same time, 
is relevant. 

* 47. When tlie Court has to form an opi- 

^ * nion as to the persons by 

(JSwrithigr ^ whom any document was 
** written or signed, the opi- 
. ulon of any person acquainted ^ith the 
' handwriting of the person by whom it issup- 
\^o^ed to bo written or signed that it was or 
was not written or signed by that person, is 
ardeWtfaotv’ | ' 

person U said to bo ac- 
quainted with ^0. fiahdwritb^ another 
person when seen that person write, 

when he r^eiyod purp^t- 

ing to bo written by: thfi^t'pers^on in answer to 
dbeumehts written' by biaWf, or under his 
; hutlfhrit^ and afldi'ossod, to that .pOraon^ or 
wheh, *m the ordinary coiirso 0^ 


doouments purporting to be written by that 
person have been mbitually submitted to 
him. 

JllutUffittion, 

The question is, whether a given letter is in the 
handwriting of A, a merchant in London. 

B is a merchant in Calcutta, who has written 
letters addressed to A and received letters purport- 
ing to be written by him. Cis B’s clerk, whose duty 
it was to examine and file B’e correspondence. D ia 
B*s broker, to whom B habitually submitted the let- 
ters purporting to be written by A for the purpose of 
advising with him thereon. 

The ojunions of B, C and 0 on the question 
whether the letter is in the handwriting of A aro 
relevant though neither B, C nor D e^or saw A 
write. 

48. When the Court has to form an opi- 
nion as to the existence of 
iKiSce'rf'riijM OT any general custom or right, 
the opinions as to the exist- 
* once of such custom or right, 

of persons who would be likely to know of 
its existence if it existed, are relevant. 

Explanation . — The expression ‘ general 
custom or right ’ includes customs or rights 
common to any considerable class of per- 
sons. 

Illustration. 

The right of the villageri of a particular village 
to use the water of a particular well is a general 
right within the meaning of this Section. 

Opinions jw to nwi- 49. When the Court has 
TOiewnt. *'■’ to form an opinion as to— 

the usages and tenets of any body of men 
or family, 

the constitution and government of any 
religious or charitable foundation, or 

the meaning of words or terms" used in 
particular districts or by particular classes 
of people, " 

the opinions of persons having special 
means of knowledge thereon, are relevant 
facts. * 

60. When the Court has to form an 

^ , opinion as to the relation- 

tlonship when rele- ship Ot ono porSOU tO anp- 

ther, the opinion, expressed 
by conduct, as to the existence of such re- 
lationship, of any person whOjj as a member of 
the family or otherwise, has special means 
, of, knowledge on . the subject^ is a relevant 
I fact, 3 Provided that such opinion shall not be 
siiraeijOnt to prove a marriage jitt proceedings 
; utidier the Indian Divorce Aot| or in prose- 
i^uUonii. under Seotieu four Uundted and 
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nmety-foar, four hundwd irad ninety-eve, 
four hundred and ninety-seven or four hun- 
dred and ninety-eight of the Indian Penal 

Code. . . 

Jllmtratwm* 

(a.) The question is, whether A and B were 

that they were usually received and 
treated by their friends as husband and wife, is 
relevant* 

(6.) The question is, whether A was the legiti- 
mate son of B, The f^ict that A was always trea-ted 
ag such by members of the family, is relevant. 

51. Whenever the opinion of any living 

flro.u.d8 of opinion porsou is relevant, tlie 
when relevant.' grouuds Oil wdiich suoh Opi- 
nion is based are also relevant. 

Illustraiion, 

An expert may give an account of experiments per- 
formed by bum for the purpose of formiug his 
opinion* 


CHARACTBn WHEN RELEVANT. 


52. 


In civil cases, the fact that the cha- 
racter of any person concern- 
ed is suoh fts to render pro- 
djjoyinputed irro- hablo OF improbable any con- 
duct imputed to him, is irrele- 
vant, except in so far as such character 
appears from facts otherwise relevant. 

53. In criminal proceed- 

In criminal, cuaos, . , * r i j.i j. /i 

previous good cha- mgs, the fact that the por- 

luotor relevant^. aCCUSCd is of a gOod- 

character, is relevant. 


54. In criminal proceedings, the fact that 

„ , , the accused person had been 

tion in criminal previously conviotcd of auy 
w ofieneo is relevant ; but the 
cinwacter eitcopt iu fact that hc lias a bad cha- 
racter is irrelevant, unless 
evidence has been given that he has a good 
character, in which case it becomes relevant. 

Explanation . — This section does not apply 
to cases in which the bad character of any 
person is itself a fact in issue. 

55. In civil cases, the fact that the char- 

Obaracterasafioct- a>Uy potSOU Is SUCh 

ing damages, ^ to affect the amount of 
damages which he ought to receive, is re- 
levant. 

'Expkmtim.-^hx sections fifty-two, fifty- 
three, fifty four and fifty-five, the word 'cha 
racter’ includes both reputation and disposi- 
tion ; but evidence may be given only of ge- 
neral reputation and geineral disposition, and 


not of particular acts by which reputation or 
disposition were shown. 


PAET II. 

ON PROOF. 

CuAmR III. — Facts which Need not be 
Proved. 

iro ovtdoM «. 

qmrod of fiiWjudi- Court Will take judicial notico 
need bo proved. 

Fact, cf which . fJ: The Court Shall take 
Court ffl nut tttko ju- judicial uoiico of tho folio vv- 
diciulnolice.. • ing fiicts 

(1.) All laws or rules having the force of 
law now or heretofore in force or hereafter to 
be in force in any part of British India : 

(2.) All public Acts passed or hereafter 
to be passed by Parliament, and all local and 
personal Acts directed by Parliament to bo 
judicially noticed : — 

(3.) Articles of War for Her Majesty's 
Army or Navy : 

(4.) The course of proceeding of Parlia- 
ment and of tho Councils for tho purposes 
of making Laws and Regulations established 
under tho Indian Councils’ Act, or any other 
law for the time being relating thereto. 

Explanation. — The word 'Parliament’ in 
clauses (2) and (4) includes — 

1. The Parliament of tho United King- 
dom of Great Britain and Ireland ; 

2. Tho Parliament of Great Britain ; 

3. The Parliament of England; 

4. Tho Parliament of Scotland, and 

5. Tho Parliament of Ireland. ' , 

(5.) The accession and the sign manual 

of tho Sovereign for the time being of the 
United Kingdom of Great Britain and Ireland ; 

(6.) All seals of which English Courts talso 
judicial notico : the seals of all the Courts 
of British India, and of all Courts out of Bri- 
tish India, established by the authority of tho 
Governor-General or any Local Government 
in Council ; the seals of Courts of Admiralty 
and Haritime Jurisdiction and of Notaries 
public, and all seals whi(!||^ any person is au- 
thorized to use by any Act of Parliament or 
other Act or Regulation liaving the^for<$b 
of law in British India : 

(7.) The accession to office, npiies; titles, 
funetions,' and signatures of the persons fill- 
ing for the time being any public office in 
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any prt of British Indi<fe, if the fact of their 
appointment tolsuch offi<^e is notified in the 
OazetU 0 f IndiOi or> in the official Ga«ette of 
any Local Government : 

(8.) The existence/ t^le, and national 
flag of evepr State or Sovereign recognized 
by the British Crown i 

(9.) The divisions of time, the geo- 
graphical divisions of the world, and public 
^stivals, fasts and holidays notified in the 
officiaLGazette ; 

(10.) The territories under t]^ dominion 
of the British Crown : ® 

(11.) Tho commencement, continuenoe, 
and termination of hostilities between the 
British Crown and any other State or body 
of peraotts : 

(12.). The names of the members and 
officers of tho Court, and of their deputies 
and subordinate officers and assistants, and 
also of all officers acting in execution of its 
process, and of all advocates, attornies, 
proctors, vakils, pleaders and other persons 
authorized by law to appear or act before it. 

(13.) The rule of the road. 

In all these cases, and also on all matters 
of public history, literature, science or art, 
the Court may resort for its aid i|( appropriate 
books or documents of reference. 

If the Oourt is called upon by any person 
to take judicial notice of any fact, it may 
refuse %o do so, unless and until such person 
produces any such book or document as it . 
may consider necessary to enable it to do so. 

68, No fact need be proved in any pro- 

the parties 

^ ^ ^ • thereto or their agents agree 

to admit at the hearing, er which, before 
the hearing, they agree to athnit by any 
^writing under their hands, or which by any 
i^le of pleading in force at tho time they 
are darned to have adthitted by their plead- 
ings; Provided that the Court may, in its 
discretion, require tho facts admitted to 
be^ p^ed otherwise than by such admis- 
sidtiA' 

Gaavtism Oral Evibencr.^ 

69. AU ' the contents of 

Fro6for|^wU >y be proved 

oml evid«ao». ^ evMdUC^ 

, 60 / Ofat evidence must, 
«di cases* whatever, be 
dimt j mt » ' 


If it refers to a fact which could be seen, 
it must be the evidence of a witness who 
says he saw it; 

If it refers to a fact which could be heard, 
it must be the evidence of a witness who 
says he heard it; " 

If it refers to a fact which could be per- 
ceived by any other sense or in any other 
manner, it must be the evideuco of a wit- 
ness who says he perceived it by that sense 
or in that manner ; ^ 

If it refers to an opinion or to the grounds 
on which that opinion is held, H must be 
the evidence of the pemon who holds that 
opinion on those grounds : 

Provided that the opinions of experts 
expressed in any treatise commonly oflered 
for sale, and the grounds on which such 
opinions are held, may be proved by the pro- 
duction of such treatises if the author is 
dead or cannot be found, or has become 
incapable of giving evidence, or cannot be 
called as a witness without an amount of 
delay or expense which the Court rcgaids as 
unreasonable ; 

Provided also that, if oral evidence refers 
to the existence or condition of any mate- 
rial thing other than a document, the Courjt 
may, if it thinks fit, require the production of 
such material thing for its inspection. 

Chapter V. — Op Documentary Evidence. 

61. The contents of documents may be 

proved either by primary or 
by secondary evidence. 

62. Primary evidence means the docu- 

^ mont itself produced for the 
Prim^ evidence, ^1,6 Court. 

Explanation 1. — Where a document is 
executed in several parts, /each part is pri- 
mary evidence of the document r 

Where a document is executed in counter- 
part, each counterpart being executed by 
one or some of the parties only, each counter- 
part is primary evidence as against the 
parties executing it 

ExipUmati^ 2.-— Where a number of docu- 
ments are all made by one uniform process, 
as in the case of printing, litho^phy, or 
photography, each is primoiy evidence of 
the contents of the rest /but where they 
are.|kU ebpies of a common original, they are 
xmCpriutairy i^ideuce of the eontents of the 
briginaL ' 



Jndi^n : tH£ i<aw os^bhyeb. 
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denoe admia^Ue ia my q£ tho following 
cases, or in any otW caie in which the 
Court thinks ht to dispense with it : — 

(1.) When the document to be proved is 
itself a notice ; 

(2.) When from the nature of the case, 
tho adverse piu!ty must Jcaow that* he will 
be required to produce it ; 

(3.) When it appears or is proved that 
the eOTorse party has obtained possession of 
the ojfiginal by fraud or force ; 

, (4.) When the adverse party or his 

agent has the original in Court ; 

- (5.) When the adverse party or his agent 
has admitted the loss of the document ; 

, (6.) When the person in possession of 
the document is out of reach of, or not sub- 
ject to, the process of the Court. 

C7. If a document is alleged to be signed 
r p , or to have been written 
and hatjdwritiiug of wholly or m part by any 
person, the signature or the 
ton document pro. handwriting of so much of 
the document as is alleged 
to be in that personas handwriting must be 
proved to be in his handwriting, 

68. If a document is required by law to 
I, « he attested, it shall not be 

of doemott^nt re- used as evidence until one 
atto^d^ iftw to bo attesting wutness at least has 
been called for tho purpose 
of proving its execution, if there be an 
attesting witness alive, and subject to the 
process of the Court and capable of giving 
evidence. 

69. If no such attesting witness can be 

„ , . ^ found, or if the document 

attesting witness purports to hove been exe - 1 
cuted in the United King-^ 


72. An attested document not required 

}»y be attMted may 

not required by law be proved OS if it WOS UU- 
tobeat^atod, attested.. 

73. In order to ascertain whether a sig^ 


co^aris on of mature, writing, or seal is 
handwritings, |;hat of tho persou by whom 
it purports to have been written or made, 
any signature, writing, or seal admitted or 
proved to the satisfaction of the Court to 
have been written or made by that persou 
may be compared with the one which is to 
be proved, although that signature, writing, 
or seal h.us not been produced or proved for 
any other purpose. 

The Court may direct any person present 
in Court to write any words or figures for 
the purpose of enabling the Court to compare 
tho words or figures so written with any 
words or figures alleged to have been written 
by such person. 

Public Documents. 


P«MicDoc«mento. allowing doCU- 

ments are public docu- 
ments : — 

1. Documents forming tho Acts, or re- 
cords of the Acts — 

(i) of the sovereign authority. 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial 
and executive, whether of British India, or 
of any other part of Her Majest/s domi- 
nions, or of a foreign country. 

2. Public records kept in British India 
of private documents. 

^ . . 75. All other documents 


Piivato documenta. 


are private. 


dom, it must bo proved that the attestation j 
of one attesting witness at least is in his 
hemd writing, and that the signature of the 
person executing the document is in the 
, hacidwnting of that person. 

, 70. The admission of a party to an. at- 
dooB^ut of ite we- 
euii^ by pwty td ctttion by buntelf ohaU be 
atJiswtad dooutoahi 'gufficient proof of its^eoii- 

tlon as it be a documeoit 

requlredTby Isf ti> :be attested. 

71 . It tarn' aitteattng; wHthess denies or 

the 

ittg wii^om tion of the document^ ita 
, m mf6cuiiioa. edKmtioa - may proved by 
oAar evidence. 


76. Every public officer having tho ous- 
Certified copied of tody of a pubUc document, 
pabiio documeats. which any porsou has a right 
to inspect, shall give that persou on demand 
a copy of it on payment of the legal fees 
therefor, together with a certificate written 
at the foot of such copy that it is a true 
copy of such document or part thereof as 
the case may be, and such certificate shall be 
dated and subscribed by such officer with his 
name and his official title, and shall be' 
sealed, , whenever such officer is authorized by 
kw to 'make use of a seal, and such copies 
so certified shall be called certified copied. 

. officer who, by the 

^ordin^y coiprse o£ officied duty, is authorised 
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83. When finy ’dooniiiqQt is .|ir6duoed to 
stiy Gbiiirt porporting to bo 

d<SSS^SSto? » ;**<^^* by the 

aibio In Btigiatui lu furco for the time 

^ !“ Ireland, 

:WdiUld be admieeible ia proof 
of any pariictilkb in any Court of Justice in 
England <>*" Ivelaud without proof of the seal 
or or eij^nature authenticating it, or 

of ^be Judioiol ' or official character claimed 
the person by whom it purports to be 
signed^ the Court shall presume that such 
stamp or signature is' genuine^ and that 
tine person signing it held, at the time when 
hh signedit^ the judicial or official character 
which he claims, 

and the document shall be admissible for 
the same purpose for which it would be ad- 
missible in England or Ireland. 

83. The Court shall presume that maps 

ftoof ct niqx pJa*® purporting to be 
ma^oforpuipowaof made by the authority of 
my turn. * Government were so made, 
and are.aoQuratei but maps or plans made 
for the purposes of any causa must be proved 
to be accurate. 


84. The Court shall presume the genuine- 
. nessbf every book purport- 
taw tog to be printed or published 
^r eyirt. of dwi- nuder the authority of the 
Government, of any country, 
apd to contain any of the laws of that couu- 

and of every book purporting to contain 
reports of decisions of the Courts of such 
country. 


85. The Court shall presnine that every 
PnnimpttonMto donimentpurportingtftjbea’ 

.poww of attorney, power of attorney, and to 
heve been executed before, and authenticated 
by a notary public, or any Court, Judge, 
Mai^trato, British, Consul or Yice-Consnl, or 
representativj^ .of Her Majesty or of the 
Gotri^nwent'of India, was so executed ani 
a^the&Uc^t^. 


.86, The OoTHt niay presume that anjf 
docutnent purporting to be a 
certified, copy of any judicial 
fo^ fuCidiai .itr- i>eCo|m Cf wy rauutry not 
‘ , 'i&^ingpairtpfiBer MaMyV 

dominioiiis is jind .acbtt^ie, lif the 

document tairp^ ip any 

nmnuer which ^ ce^ejil bw spy 
live of Her MejMty pif ^ 
of India resident in such cbhPtiy to be rac 


manner commonly in use in that countay for 
the ceartifioatiw of copies of judicial recot4s. 

87. The ^cttrt may presume that any 

proBUBi^uon as to Iwk to which it may refer 
book. »nd mns*. informaUon on matters of 
public or general interest, and that any pub- 
lished map or chart, the statements of which 
are relevant facts and which is produced for 
ite inspection, was written and published by 
the person, and at the time and plaQC, by 
whom or at which it purports to have been 
written or published. 

1 88. The Court may presume that a mes- 

p«w..mp«onMto “ge, forwarded from a tele- 

photographs, ma- graph Office to the person to 
chino'copies and te* i r 

lographic messagos. ^tiom Biicli message purports 
to be addressed, corresponds 
I with a message delivered for transmission at 
the office from which the message purports 
to be sent ; but the Court shall not make 
any presumption as to the person by whom 
such message was delivered for transmission. 

89. The Court shall presume that every 

Pr«ampttan„ to documeUt. Mlled for and not 
due execution, &c., ptoaucod after notice to pro- 
was attested, stamped 
and executed -in the manner 

required by law. 

90. Where any document, purporting or 

Docninent. thirty proved to be thirty years 

year. old. jg produced from any 

custody which the Court in the particular 
case considers proper, the Court may pre- 
Cumo that the signature and every other part 
of such doouraent which purports to be in 
the handwriting of any particular person is 
in that person’s handwriting, and, in the case 
of a document executed or attested, that 'it 
was duly executed and attested by the per- 
sons by whom it purports to be executed and 
attested. 


Explanation . — poouments are said to be 
in proper custody if they are in the place in 
which, and under the care of the person with 
whom, they wquld naturally be; but no 
custody is improper it is proved to have 
had a legitimate origin, or if the oircums- 
tanoesof the particular case are such as to 
reader such an origin probable. 

, This explaqatiou applies also, to section 
eighty-one. 

. EluttraUotu. 


A w .hCBB is poiweMion of landed siopertv 
foy a Jong time. He prodoeee from his custody des^ 
iteaa%g‘'to the Md ^Wisg hi# Jitoto it. The 
^odyie proper. ' ' 
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28.! If any ludiuranee Company makes several Sections of Part IL ^herein the said 
Penalty fornot, default in making such re- words “jute” or “cotton” may occur* 


makiiig a return, turns to the Justices >s are 
required by this Act, the said Company or 
Secretory or chief officer or manager thereof 
shall be liable to a penalty not exceeding port». 
fifty rupees for ©very day during which it is 
soindkault. 


The cost of all establishments and j 


31. The Justices and Municipal Commis- 
sioners respectively shall 
^si^misEion Of make a report to the Lieute- 
nant-Governor as soon as 
conveniently may be after the Slst July next 
showing how the provisions of this Act have 
been carried out, and specifying the jute 


plant hired or purchased^ and warehouses in respect of which licenses 
triffion°”towSda Other charges under have been granted. Such reports shall bo 

payment of ex- Part III. of this Act shall forthwith published in the Calcutta Gazette, 
gSde!* be paid from the firerbrigade And thereafter the J ustices and Municipal 

fund. The full amount of Commissioners shalhmake a like report once 
such charges over and above the moneys a year at such time as tho Lioutenant-Oover- 
which may accrue to the fire-brigade fund nor shall direct, 
under Sections 25 and 26 of this Act, shall be 

contributed by the Justices, and by the Com- * person oommittmg any oflfenc© 

missioners of the Suburbs, in the follow- Power to arrest ^ J^^*\**’ *'^ 

ing proportions, namely, -^by the Justices, . is provided by Seotipn 14 or 

seven-tenths j by the said Commissioners, 24 of this Act may , if his name and 


three-tenths. At the end of each quarter uukiiov™, be arrested by any 

of a year, the Justices shall certify to the the Justjces or the Municipal 

said Commissioners the total cost of the Commissiofiers within their respective juris- 
fire-brigade for such year, the money which ^J^tions thereunto appointed, and by such 
may have accrued under sections 25 and 2C ^ny person by him thei-eunto 

of this Act, and the precise sum which authorized, 5r by any officer of police, forth- 

- - With conveyed before some Magistrate having 


must be paid by each body charged with 


the cost of the Calcutta fire-brigade under jurisdiction m the place m which such 
this Act. On the receipt of such certificate, ‘'®®« fmmitted, or shall be 

the said Commissioners shall pay the sum t**®*? the nearMt police station witbiii tho 
certified against them by the Justices. Pro- said jurifediction in order that such person 
Tided that in no case shall tho three-tenths ‘'® detained until he can be brought 
payable by, the said Commissioners in any b®f®>-® » Magistrate, or until ho shall enter 
year after tho first year of tho establishment into recognizance %ith or without sureties, 
of the fire-brigade exceed tho sum of ten for his appearance before a Magistrate. 


thousand Eupeos, 


33. Whenever such person shall be taken 
Offendew to bo *0 » polioG Station, tho offi- 
PART V. ■ broiightfo trial. cej* in chatge of such station 

©hall, as soon as conveniently may be, cause ' 
Miscellaneous. him to be conveyed before some Magistrate 

nrv V « , V ^ .V . . havittg jurisdiction Ih tlio mattet. 

30. It shall be lawful for the Lieutenant- ^ , 

Governor of Bengal, on the Whenever any person shaU be oharg- 

recommendation of the Jus- ®d «dth the wmmission of 

lie tides passed by resolution, dieff ^ fy offence under this Act 
toletlbj^teto declare that any other . . , before a Magistrate, such Ma- 

flbre orimy commodity which 8“*'^*® forthwith bear a*d summarily 
is stored or deposited in warehouses besides determine the charge of su^ offence. Any, 
jute or cotton shaU be warehoused and kept made punishable by Uiis ^t shnU be 
subject to the pro^sions of Part II. of this d^ed .to be an offence withm the meani^. 
Act. When' such declaration dioll haye bOen °f Indian. Penal Code, and witbwt the 
made in the Ctofartto this Act. shall ff . the town of aiont^ 

be read as if tho name or names of the said dealt wi^, save.M herein , of berwweOTondOT, 
fibre or oommodlty bad;fee#n>rioted in ad- "“dor the provisions of Chapter XY of the 
dition to the wor^ “jute" or “ oottei^’ in ttte Criminal Procedure. . 


deaU with, save as herein pfherwise provided, 
uhd^r tie provisions of Chapter SfV of the 
Code of Criminal Procedure* > ! 
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Wh^ I have to consider/ then, is whether salo of a poortgaged estate under a , power of 
the Subbrc|hiate Judge acted under a mistake sale; for Clause third of Seotion 15 of 
or misapprehension as to the law, when he Kegulation V. of 1827, referred to by the 
held that the power of sale inserted in this Subordinate Judge, has no real bearing on 
mortgage-deed made it clearlji unnecessary the question. If it has any such bearing, it 
for the plaintiff to apply for a judicial order seems to mo to indicate rather that a civil 
of sale. suit is necessary, than that a mortgagee may 

'With a single exception, to which I shall sell the property without a suit. In the 
presently refer, I have not been able to find present case, as in the fJengal case, the point 
in the reported cases any decisions of the raised is a novel and iinpi*eoedeutod one. 1 
courts in lodia on the subject of a mort- do not remember ever to have seen a docii- 
gagee’s power to sell, without the interven- mont executed between natives in tha Mofus- 
tiou of a court, in cases v*not governed by sil in which such a condition^ was inserted, 
English law. The English, law is, of course, nor do I believe that such a power of sale 
perfectly dear. Not only has the mortga- has ever been exercised in the Mofussil, 
gee the power to sell, without tho^conour- for if it had been exercised, the question 
rence of the mortgagor, in oases where such would almost certainly have come before the 
powdSr is‘ expressly given by the mortgage- courts. 

deed, but by a recent statute such a power I am strongly disposed to agree with the 
of sale is madf| incident to all mortgages,, Calcutta Judges as to the impolicy of alio w- 
unless it be excluded or limited by the ing sales by mortgagees in the Mofussil. The 
mortgage-deed. * mass of mortgages consists of mortgage of 

The case above referred to is that of ancestral fields, made by ignorant cultivators 
Bhuwanee Chum Mitr Jyhishm Mitr {b), to greedy and unscrupulous money-lenders. 
Although that ca^e stands alone, it is a very The great object of the money-lender is to 
valuable authority. It is stated in the get the land into his own hands, and, when 
judgment of the court to have been a novel he has succeeded, he is the worst possible 
and unprecedented case. “ It may safely landlord, spending nothing on the improve- 
be affirmed,” the Judges say, “that no such ment of his estate, and rackrenting the 
condition” ( e., a power of sale given to the unfortunate ryot whose proprietary rights 
mortgagee) ** is to be found in any document have passed from him, but who is willing to 
produced *iu tho Company’s Courts, since slave for the usurer rather than abandon the 
the Code of 1793 came into operation, field of his fathers. When wo stand between 
between parties contracting in the Mofussil. two classes such as these, it is the borrower, 
If, then, respect be hi^ to the universal im- and not the lender, whom wo should protect, 
pressioii throughout the country, and to the Any measure which tends to the gi^neral 
uniform practice of our courts, the presump- transfer of proprietary rights in land from 
tiott must be against the validity of such a the cultivating to the money-lending classes 
stipulation,” As it w^as the first case of the should, in my opinion, be viewed with the 
kind, so it appears to have been the last; greatest jealousy. We have introduead into 
and Mr. Maopherson, in his work on mort- our system, to the great benefit of the ryot, 
gages ( p. 46), accepts the decision in it as the English doctrine of the equity of redemp- 
settling the present state of the law in Ben- tion ; and J am happy to say that this court 
gal and tho North West Provinces. The has determined to adhere to that doctrine, 
case was very fully argued, Sir J, W, Colvile, notwithstanding the attempts which have 
then Advocate Cenerai, appearing iii support been made to wrest a recent decision of tho 
of the Sale made by the mortgagee under Privy Council into a weapon for attacking it, 
a power contained m the mortgage-deed ; But this would bo of little use, if we were 
and the Judges uin^tnimoasly held that such to allow mortgagees to sell tho property, 
a power war repugnant to the spirit, if not whenever they pleased, without^ the inter- 
to the letter, of the Begulatious, and un- vention of a Court of Justice. As the 
suited td the circumstances of this country. Calcutta Judges say : “ This court has only 
Our Bombay Begulations, like those of to declare such a oonditidn legal, and in the 
Bengal, contain no provision regarding the course of a short time not a mortgage-bond 

: — — — J — ► would be without it. The mortgagee would 

ft; Calc.S.l>.A, I|47, p;354: j then Bell his debWs property to Suit his 

iv.~2 
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oum tiine> aud in tinoh manner and with 
each publicity and formailitiCB m he thought 
proper. Pituid, it k to be feared, would 
frequently accompany the transfers, and the 
property fall into the hands of the mortgagee 
or some of his connections at an inadequate 
price, leaving the lender at liberty still to 
pemue the borrower for the balance that 
may ro&in after the sale p. 364. 

Of course it may bo said that tlio system 
baa beou found to work well in England. 
That must be presumed' to bo so : for the 
Courts, which *wore at first opposed to the 
introduction of such a system, have long 
since recognised its validity, and the Legis- 
lature has now gone so far as to aniiox a 
power of sale to contracts in which the con- 
tracting parties have not provided for it. 
But it does not follow that the system is 
suitable to other countries, or to this country 
in particular. The Code Napoleon (Articles 
20f 8, 2090) absolutely excludes it, declaring 
any stipulation for a power of sale, to be 
exercised by a mortgagee otherwise than 
through the court, to be null aud void. The 
nations of Continental Europe generally have, 
I believe, adopted the same rule ( see Story 
of Bailments, Sec, 309), and a like rute is 
found in the Code of Louisiana. The notes of 
the Indian Law Oommissionors on the first 
draft of the Penal Code suflkieutly show in 
what 1:iigh esteem the Louisiana C(»de is 
held by those who have been concerned in 
legislating for India. 

, sale of a pledge by the creditor cer- 
tainly does not appear to bo opposed to the 
Minddlaw. Mr. Oolebrooke (Digesj;, Vol. L, | 
p. 141/ Madras' ed., 1864) gives a" text 
pf BrihasfiatL : When the debt is doubled 
by the interest, aud the debtor is either dead 
or has absconded, the creditor may attach 
his pledge, or the debtor’s chattel, and sell 
it before witnesses; or, having appraised it 
in an os^pibly of good men, he may keep 
it teh; days, after whicli, having received the 
amount of his debt, he must relinquish the 
balance, if tliere be any. Having ascer- 
tained his; OJ^iii demand by the help of luen^ 
skilled mrithmeiic, and taken the attes- 
tation of witu^es, ho commits no otFenhe 
by thus recovering It/ The very next text,; 
however, points tq;;tbe iateryenL6n,of ;|ttdir 
clol authority In such iJaatl^rs : When the 
paj^her is misslu^^ let the mditqr produl^e 
— 

Bk. L, CIJU HI.; 2, a oxxm 


his pledge before the King ; it may then be 
sold with his permission: this is a settled 
rule. Receiving the principal with interest, 
he must deposit the surplus with the King.” 
This last text prescribes a process very 
similar" to a decree, and sale under a decree 
of court ; and, whatever texts may be found 
which may seem to authorise independent 
action of the creditoj*, it is certain that the 
usage of the country is opposed to it ; tind 
as a guide to our courts the usage of the 
country takes precedence of the Hindd law. 

It is perhaps not necessary for the pur- 
poses of this suit to decide positively that 
a sale by a mortgagee, under a power ooji- 
tauied lu the mortgage-deed, would be void^ 
That question is open to just so much |[oubt 
as to render legislaiiou on the subject de- 
sirable ; and I am glad to see that the 
Indian Law Commissionors^in their sixth 
lieporti propose to legislate in ' the right 
direction, if I may venture so to say. The 
rules proposed by them oblige a mortgagee 
who desires a sale to obtain it through the 
agency of a Civil Court, and prevent him 
from buying the property himself at the 
court-salo without the leave of the court 
previously obtained. **We hope,” say the 
Commissioners, “ that the artful contrivances 
bjv which land is often acquired much under 
its value by means of the process of foreclo- 
sure may thus be checked, and that sales, 
being made openly under the supervision of 
the courts, will bo fairly conducted.” For the 
purposes of this suit it may be sufficient for 
me to say that, for the reasons which I have 
stated, it is extremely doubtful whether the 
pliiiuiifF could have made a valid sale under 
the power contained in the mortgage-deed ; 
that ho would have been very ill-advised if 
he had .attempted to exercise a power so novel 
and of such doubtful validity ; and that 
oven if it were rfot absolutely necessary for 
him to come into court, he showed a proper 
and wise discretion in so doing. It follows 
from this that he is entitled to liis^^osts. 

No doubt;, if the defendant had shown that 
he had offered to join the piaintiff in making 
a conveyance of the property, and was ready 
’ to pay any balance which might be due, the 
Iplaiatiff would fairly have won'* made to 
i bear the costs. But the evidence On the 
ri^rd, even 'if reliable, does not ^rove this, 
ol^ anything like this. It only shows that 
d;wa persons who made an offer to buy the 
■property were^ referred by the defendant to 




11 


1872,] “ CwU ; TH» LAW OBSERVER. MuUf^S. 


th^ plaintiff. Thq sum offered was less than 
tlje st^m duo t# the plaintiff, and the pjaiu-^ 
tiff would certainly not have been bound to 
part with his security, even if the defendant 
had joined in the conveyance, unless he 
thereby obtained full satisfaction of. his debt 

I think that tho plaintiff is also entitled 
to interest until the date on which his debt 
^ was satisffed, tliotigh, on tho other hand, he 
is bound to give an account of tho rents and 
profits up to the same date. The Subordi- 
fpiiate Judge has taken the account correctly 
^ up to tho date of tho institution of the suit, 
so that it only remains to do the same for 
the period intervening between the date of 
tho suit and tho date of payment. 

I would, therefore, amend the Subordinate 
Judge’s 'decree, by ordering that an account 
bj taken of the rents and profits of tho* 
mortgaged jiremises received by the plaintiff' 
between the date of institution of the suit i 
^ and the date on which tho decree of the 
Subordinate Judge was satisfied; that tho 
amount found to be owing on such lastmen- 
tioned account be deducted from what shall 
be found to be due to the said plaintiff on 
account of simple interest at six per cent, 
accruing due between tho same dates ; that 
the baliuice, if any, be paid to the plaintiff; 
and that if, on the contrary, the amount 
found to be owing to the defendant on such 
account of rents and profits be in excess of 
tho sum found to be due to the plaintiff on 
account of interest, the amount in excess'be 
paid to the defendant. 1 would also direct 
that the defendant bear all costs throughout. 
In other respects the decree of the Subordi- 
nate Judge should be confirmed. 

Kemball, J. : — I quite concur in the order 
it is proposed to meke on this appeal as to 
costs and interest; but as the ground pn 
wliich my opinion is based, differs from that 
taken by my brother Melvill, and as I am 
unable to agree with him in thinking it to 
bo a matter of great doubt whether thfe 
mortgagee could have made a valid sale 
under the power given him in the deed, it 
becomes necessary for me to make a few 
obsemtioiiB, 

I agree in thinking that tjie lower court 
laboured under a mistaken apprehension of 
the law in holding that the institution of 
thia suit simply to enable the plaintiff to sell 
the hottise wes quite uncollea s^d for 


that reason saddling the plaintiff with all the 
costs of the suit ; and that this, therefore, is 
one of those cases in which as regards costs 
we should entertain an appeal It appears 
to me that the Subordinate Judge had mis- 
understood the rights and remedies of a 
mortgagee.* It is a clear rule that a Court 
of Equity will not prevent a mortgagee from 
using all the remedies belonging to his 
character, and exeixising all the powers that 
are given to him, as and when he pleases, 
even concurrently (2 Spence 634), A, power 
of sale is only an additional remedy, and on 
tliat point-^wefe note e, 2 Spence 634— it 
was held that it does not interfere with tho 
right of a mortgagee to foreclose. Conse- 
quently, it must be held that it was com- 
petent to tho plaintiff in the present case to 
bring his action, and, that being so, following 
the usual rule in suits by mortgagees, he was 
entitled to his costs. 

But assuming for the sake of argument 
that tho, only remedy left to the plaintiff 
under tho terms of the mortgage was to 
sell the property on which his debt was 
%ooured, I must confess I see no objection, 
the ruling of the Bengal Sadr Court not- 
withstanding, to the exorcise of such re- 
medy. The introduction of a power of sale 
into mortgage-deeds in the Mofussil is, no 
doubt, to say the least, vnusual, but I do 
not understand why on that account it 
should not bo exercised ; nor am I aware, 
whatever may be the law in the Bengal, that 
tliG exercise of such a power is in any way* 
repugnant to either the Jotter or spirit of our 
Regulations, it being borne in mind that 
prior to the ruling in lidmji v. Chinio it bad 
been invariably held in this Presidepey,* 
where there was an agreement that the right 
of redemption should be confined to a parti- 
cular time, that on default made the property 
in the thing mortgaged passed absolutely. 
Moreover, I do not underatand why tho jjourts 
should interfere with arrangements fairly 
entered into between individuals for the 
purpose of avoiding expense and delay, merely 
because some possible injustice is dreaded. 
My own experience teaches me that the 
professional money-lenders neither desire her 
seek to possess themselves of land ; and 
where cases of oppression and ft-aud do anse, 
the courts are open to those aggrieved. 
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JuiJ^ment of iht Lords of the Judicial Com- 
; rk^e of Ike Privy Ocmncil on the Appeal 
of Boy Bhmpnt Sing vs, Madlvomotee 
Dahiotf from the High Court of Judicature 
at Port William in Bengal; delivered 2nd 

■ Mmnn. 

Present : . ^ 

Sir James W, Colvile, 

Sir Montague E. Smith, 

And Sir Robert P. Collihr. 


must be considered to hav^ continued in 
living for6e; although by the suspetosory 
order no prCceedings were to be taken by 
way of Side for two months, and that the 
three years did not commence to run until 
the end ol^these two months. Their Lord- ' 
ships do not think it necessary to, decide 
that question ; they desire to give no opinion 
judicially upon it ; having come to the 
clear opinion that the proceedings which 
were founded by the subsequent petition of 
the 20th March 1806, are sufficient to take^^ 
the case out .of the operation of the limit- 
ation. 


SJr R. Palmer and Mr, Alex. 

Mortimer instructed by 

Mr.' Mortimer, for Appellant 

Mr. J. D, Bell instructed by 
Messrs. Watkins Lattcy, ... for Respondent 

A petition tvbich had been put in by foistako by the 
Judgement creditor for enfbrcemeiit of his decree in a case 
Jn which no attachment had taken place woe held to be a 
petition. 

The foot that a petition is in tlite end aboi^ive doea not 
take frohi it, the ckarnoter of a proceeding to enforce the 
decree. 

ITio date, from which the three years within whichit 
proceedings should bo takon in execution of a decree, 
ought to commence to rdu from the date when such petition 
Is disposed of. 

In Ibis Appeal the only question which 
arises is, whptbor within three years prece- 
ding the application fur execution made in 
the Qourt below any proceeding had been 
taken to keep the, original decree in force ; 
the question depending on the 20th section 
, of Act XIV of 1860. The precise date of 
the original decree has not been stated, but 
that date is immaterial, because the question 
is whether there was any proceeding'^ within 
^ three years preceding the application for exe- 
cution which Was made on the 24th ' April 
t 1869 ; and undoubtedly it must be shown 
that within three y^ars of that date some 
proceeding was taken to keep the original 
4ccreo in force. 

T^e first proceeding relied 6u is a former 
Aj^licatioU or suit for ex^ution, the peti- 
jtibii m which bore date tlie 12tb Tiecember 
iSdS, under which there was an order for 
the 'sale of ^ putnee talopk, s^’hich was to 
take place iOih Fetiruaiy following 

On 'the 

order was. Ipjr ^the 'postponehiant of the 
sale ibr twn'niin;u^s,.a^, 
made, it 

v-okSei^ be- struck pff 4he'"fi1e/; tii, was contehd- 
;::S^ for the Appellant that tiiis eSteUution miit 


The petition of the 20th March 1866, 
which was filed before the above-mentioned 
period of two months had expired, after 
referring to the decree, and to the execution 
and the postponement of the sale, alleges that 
the judgment-debtor had suosequently taken 
out a decree against % debtor of his own, 
and sued out execution, and caused some 
property to be sold, and that the purchase- - 
money, an amount of Rs. 661, was received 
on deposit, and then the petitioner proceeds, 

** While my execution was pending I caused 
that amount belonging to the judgment- 
debtor to be attached and file this petition, 
and pray that my execution suit may bo 
restored to the file, and that the aforesaid 
attached amount, Rs. 661, bo paid to. my 
mookhtar ” 

This petition, if bond fide, would clearly be 
a proceeding to enforce the judgment ; its 
object being to obtain execution of the 
money attached. It was referred 
officer of the Court, and the office.r upon 
that reference found that no moneys wore 
attached in execution of the decree in which 
the petition was filed, that is the decree in 
the present suit, but that certain moneys 
had been attached in another suit between 
the Appellant and the Respondent The 
report is dated May. On the 

12th of May an order of the Court is made 
upon it, which h^s the following preamble : 
“ Whereas no money has been attached no 
orders can be passed, for the payment of such 
money, nor can other steps, be ■^en. It is 
accordingly ordered that the case be struck 
pff the Ije , and the mookhtatdam» be re- 
torned.*; . , It seems to result fifom the report 
of the . pm^r of the Court, and the. order 
, n^e upon t^t report,- that no exeeutaon 
eihliil Sijiww upon the petition in consequence 
{he iiiwney not hnvJfig .boen atttoh*din 
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thiaauit, and that there was wiother suit 
between the sajne parties, in which that stjim 
of money had been attaphed. 

It is said that this proceeding oanhot be 
hpld’lb be one to li^ep the judgment in force, 
because it was a petition to obtain ^sCxecutioii 
of a sum of money which it was not possible 
that the execution could reach, aiid that 
that must have been 69 to the knowledge of 
the decree-holder* It seems to their Lord- 
ships that these circumstances really affect 
0 \i\y t\xQ bond jide$ of the proceeding. If 
their Lordships could infer from these facts 
that the pfetitioii was a colourable one, not 
really with a view to obtain the money if 
they could come to that conclusion, in point 
of fact, the proceeding would not be one 
contemplated by the Statute; but their 
Lordships cannot come to that conclusion. 
It. appears that the decree-holder really 
desired to obtaiii execution of this money, 
and the fair inference is that he had mis- 
taken the suit in which he could apply for 
execution, and having the attachment in 
another suit, he, by .mistake, applied for 
execution in the present one, in which he 
had not obtained the previous attachment 
which is necessary to ground execution. 

Then, assuming it to be a bond jide pro- 
ceeding, which failed in consequence of that 
mistake, their Lordships think that the origin- 
al petition was a proceeding to enforce the 
judgment, and to have execution of it ; that 
it was a continuing proceeding duly prose- 
cuted by the Appellaht, up to the time of the 
report, and further up to the time when the 
judgment was finally given ; and that during 
the whole of such pendency the decree- 
holder must be considered as going on \ritb 
one and the same proceeding. Their Lord- 
jships do not consider that the fact that it 
wiMi'^in the end, abortive, takes ^rom it the 
character of a proceeding to enforce the 
decree. The consequence will be that the 
12lh May 1866, when the petition was 
dismis^d, Is the date from which the three 
yeaf% ought to commence to* run., This 
decision is entirely in accordance with the 
judgment of this Oordmittee in the case of 
Maharajah Dhersq Chund ^ahadoor and 
Bulram Singh, and does not conflict with 
any case to which their Lorddiips have been 
referred. ■ 

The result is that their Loi^sblps will 

hambiy advise Msjestj ; ^ 


Appeal and to order tlmt the. judgment 
under appeal be reversed, and that In lieu 
thereof the Appeal to the High Court be 
dismissed, and the judgment of the first 
judge be affirmed, with costs. The Appel- 
lant will have thfscosts of this Appeal. 


iuAlfbt of tite 


BADSHAPOUE SUIT. • 

Judgment of the Lords of the Judicial Coaa- 
mittee of the Pruy Council on the Appeals 
of Forester and others vs. the Secretary of 
State for India ( Badshapore Suit and 
Arms Suit) from the Chief Court of the 
Punjab ; delivered WihMay^ 1872. . 

Present : 

Lord Chancellor, Lord Westburt, Sir 
James 'W. Colvile, Sir John Stuart, Sir 
Montahue Smith, and Sir Lawrence 
Peel. 

The statue of the Bctfwm Sumroo l>oth before iwid after 
the acquisition bjr the East India Company of the Doab 
and the territories on the West of the Jumna coiuprisitd in 
the treaty Of peace concluded with Dowlut Hao Sclndla 
on 30th Docero her 1803,- ■Judicially couHlderod Ko-called 
“ Political plea " put forward by Derendant over-ruled. 

In this suit the representatives of the late 
Mr. Dyoe Sombre claim to recover from the 
Government of India possession of a valu- 
able estate called Pergunnah Badshapore^ 
Jhar 8 a,.with mesne profits since August, 1836, 
They do not claim merely a zemindary in- 
terest in the lands. They claim to hold 
them rent free ; that is, free from assess- 
ment to Government revenue. And thetotaf 
value of the olaim is assessed in round num- 
bers at a sum little short of a quarter of a 
milUon sterling. 

The defence to this suit, on the part of 
the Government of India, is twofold.'! It is 
alleged, first, that, on the death of the Bo- 
gum Sumroo, hi 1836, the estate, whatever 
were the nature and extent of her interest 
therein, was resumed by an Act of Govern- 
ment which, having regard to the status o£ 
the Begum as an independent, or quasi-in- 
dependent sovereign, was an, act of State, 
the propriety and validity whereof are not 
cognisable by any muihoipaV court. And in 
support of this proposition they r^y bn the 
of tiie rcfoxt^ in 



ill' ^ 


Ttrh Moore, 476, and sldtilat authorities, ft 
is further allege^ that, if iiie case is oogai- 
sable by the munici)pal (Courts, the appellants 
haVe failed to establish by trustworthy evi- 
denoe the title to this state on a rent-free 
tenure {capable ot passing j^r. Dyce Sombre 
by the deed of gift, or subsequent will of the 
Begiijp Shnaroo). 

lii^der to test the sufficiency of the first 
defence, -ii is necessary to come to a clear 
conclusion touching the status of the Begutu 
SUmroo both before and after the acquisUion 
by the ISast India Company of the Doab 
and the territories oh the west of the Jumna, 
comprised in the treaty of peace concluded 
With Dowlnt Kao Sciudia, on the 30th De- 
cember, 1803. 

It will be convenient to consider the ques- 
tion with reference to the Begum’s posses- 
sions at Sirdhana and elsewhere within the 
Doab; because the negotiations and corres- 
pondence with her were, up to the time of 
the final agreement or treaty with her in 
1 805, coiifined to those possessions ; no men- 
tion being made therein of Badshapore, 
which is on the western side of the Jumna ; 
and . because the acts and go were of the 
Government in the resumption of Badsha- 
pore cannot' be put upon, higher ground than 
■their acts and powers in the resumption of 
Sirdhana. 

^ The status of the Begum, iti rosp^t of 
her Doab possessions before 1803, is admit- 
ted to have been that of a Jaghiredar, hold- 
ing upon a Jaidad tenure, upon a grant 
of a certain district together with the public 
revenues of it, on the condition of Steeping 
up a body of troops, to be einployecl when 
'‘called upon in the service of the sovereign 
of whom tlio J^aghire was held. The de 
facia Sovereign of the Doab at this time was 
Dewlut Kao Scindia. There is qothinjgin 
the record to shpw what powers oyer 4h8 
jnbal^itants of the district dududed in such 
as moment to the tenure, 
lirested in the Jaghiredar. But it cannot be 
doubted tha^ |Wactic^^ the whole adminis-' 

trationr.of territory included in her 
Jaghire, whethhrciyi was vested 

in the ne^ised, a .sort of 

delegated - 

■ ■ This 

'.^^iiarly poiiiof in pur- ■. 

jliShnoo uf the policy , by WhlbhW succeeded 
in d^tsching certain Fr^toadvnntmrei^ 


oBsKfiViiE, pu^m0. 

the service of Sciudia, appears to have enter- 
ed* inJ;o negotiations with h|r before the 
actual commencemedt of hostilities with the 
Mahratta prince. War, though previously 
certain, was not declared until August #808, 
and Lord Lake’s force brofte up from Cawn- 
pore on the 7th of that mouth. But the 
earliest “letter fi^jin Lord Wellesley to the 
Begum that is set forth iu the Record (p. 37) 
is dated the 20th of May ; that letter shows 
that a previous oorresponden^ie had taken 
place between tbemi having for its object the 
diversion of the Begum and her battalions 
from the Service of Scindia to that of tho» 
English. The negotiation so begun was 
continued throughout the war. Though tliis 
negotiation may not have prevented Such of 
the Begum’s troops as were actually with 
Sciudia under her Lieutenant-Colonel Saleiir, 
from fighting against us at the battle of 
Assays, yet it kept hew friendly to ns in her 
own district. Nor can it be doubted that, at 
the time when peaoo \yas concluded, and by 
the tj‘eaty of the 30th December, 1803, the 
sovereignty over the Doab and the territories 
west of the Jumna, in which Badshapore is 
situate, passed from Sciudia to the East 
India- Company ; the Governor-General had 
fully determined that the future relations of 
the Begum and the Company, though not as 
yet precisely defined, were to be friendly, and 
that our idghts -of conquest were not to be 
exercised to her prejudice. This appears 
from Lord Wellesley’s letter to Lord Lake, 
of the 23rd of December, 1803 (Appendix, 
p. 60), which admits that the Government 
could not in fiiirness establish British autho- 
rity, or introduce British law into the terri- 
tory composing the Begum’s Doab Jaghire ; 
and the nature of the equivalent proposed, 
in the event of her agreeing to exchange 
those possej^ions, is also a oircumstj-nce* 
which has lome bearing upon the present 
question. It appears for somo time to have 
been in Lord Wellesley’s oontemplatioh to 
make the Jumna the western boa]|dary of 
the purely British temtory, and to form the 
temtorlcs cJmqucred oft the 

#estern bank of that river into independent 
and protected principalities. And it being 
then considered desirable to remove the 
Begum out ;>bf the Doab, it was proposed 
. to give iher one of these principalities, re- 
^conoiling her to the inconveniences of the 
exoUimgO by tl^e accession of -dignity implied 
! troatfoighor as a sover^iffn undar the prch 
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' teoUoa%f |.he Briiish Oovern^^t ThU 
seems to be the fo.it odnstruefeipu of, 

Lake’s letter cil the 23r<i November, IBQB, 
to the Govotimr-Oeiieral, and of all that was 
done ypou.it. This negotiatioa was continued 
(sel Letters, p. Cl) after tlie ratification of 
the treaty of 30th December, 1803, and 
when the sovereignty of |he East India Com- 
pany in the. territories ceded by that treaty 
had become complete. The project, however, 
was ultimately abandoned by Lord Corn- 
wallis; and the final treaty ’or agreement 
with the Begum was made in* August, 1805. 
(Appendix, p. <tl, No. 42.) The substance of 
tlmt agreement is that, ** Those places in the 
Doab which have formc(J the Jaidads of 
Zcboolnissa Begum shall remain to her (as 
before) from the Company as long as she may 
live.” What follows may either be the expres- 
sion of conditions quee tacit^ insunt in a Jaidad 
tenure, on conditions sujperadded thereto. 

But the fair construction of the instrument 
and of the correspondence which led up to 
it seems to be that the Begum was for her 
life to hold her territories in the Doab from 
the Company as she had held them tinder 
Scindia ; and that, as she was not a sovereign 
princess, but a mere Jaidadar under Scindia, < 
she was to remain such under the Company, 
the project of conferring upon her the new 
dignity of a sovereign princess having been 
only part of the larger project for an ex- 
change of territory, and abandoned with it. 
Up to this time there is little, if any, express 
mention of Badshapore. It is, however, ad- 
mitted on both sides that the Begum was 
de facto in possession of it when the session 
of 1803 took place, and that she continued 
during her life to Hold it, and to exercise 
therein the same powers of government and 
admiuistratiom which she exercised at Sird- 
^ hana. 

. This view of the status of tht Begum is 
confirmed by the 9th paragraph of Lord 
Metcalfe’s letter of the 4feh May, 1836 {m 
Record in Arm’s Suit, p. 66). The autho- 
rity upon such a subject of a inaii of his 
experience and character is of the highest 
value. This being so, the present case is 
distinguishable from that of Kamachee Boye 
Sabeba in the 7th Moore, I. A. ^hore the 
, Rajah of Tanjore, thougli he may haVe had 
less substantial ' power than that exercised 
by the Begum Sumroo, retained at least- the 
shadow of origirfal and independent sove- 
rei^ty,. Lord Kingsdown thtis puts the ■ 


qyostion What was the real character 
of the act iu this easel Was it a 
by arbitrary power on behalf of the Otowu 
or Great Britain on the dominions and pm* 
porty of a neighbouring state, an act not 
affecting to justify itself on grounds of 
municipal law I or was it, in whole or in part, 
a possession taken by the Crown under 
colour of legal title of 4he property of the 
lute Rajah of Tanjore in trust for those who, 
by law, might be entitled to it on the death 
of the last possesser. If i^were the latter, 
the defence set up has no fmindatiou.” ^ The 
act of Government in this case was not the 
seizure by arbitrary power of territories which 
up to that time had belonged to another 
sovereign state; it was the resumption of 
lands previously held from the Government 
under a particular tenure, ripon the alleged 
dcterrniuatioii of that tenure. The posses- 
sion was taken under colour of a legal title ; 
that title being the undoubted right of the 
sovereign power to resume, and retain or« 
assess to the public revenue all lands within 
its territories upon the determination of the 
tenure, under which they may have been 
exceptionally hold rent free. If by means 
of the continuance of the tenure or for other 
cause, a right bo claimed in derogation of 
this title of the Government, that claim, like 
any other arising between the Govoriiraent 
and its subjects would pri^aa fmie be cogni- 
zable by the municipal courts of India. 

I The particular case was, no doubt, some- 
j what complicated by the poculiar nature of 
the powers exercised by the Begum iu her 
Jaghiros ; and the practical exclusion of her 
territories during her ' lifetime from the 
operation of British law and the jurisdiction 
of courts. • 

Their lordships think that Ihe regulations, 
which were the written law of that part of 
BritiiA India, and whatever else may be held 
to constitute British law, were not introduced 
into these territories by Regulation VI U of 
1805, or until after the passing of Act XVII 
of 1830. ^ The Begum’s territories were 
treated as excepted from the conquered terri- 
torios; and although the sovereign rights of 
Scindia over these territoriej passed under 
the treaty pf 1803, they passed, subject to 
the tights of the Begum; the precise definition 
wliercof was thei^ the subject of the nego- 
tiations which resulted in the agreement of 

1805. Aooorfingly, on the Begum’s iJeatH# 
it was thought aeoets^y to p^ss an Aet of . 
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the legislatiii^e iuii order to^ legaliae the irt* 
treductiou of ri*gulation law into these terri- 
toi’ies by ordetf of the CrOvernor-Generat. 
That this was done by legislation, and not 
by proclamation, afTords, perhaps, another 
argument against treating the armexatiom 6i. 
those territones as an act of conquest or 
arbitrary power, or as the exercise of .an 
ortjjlnal right of conquest which had remained 
in suspense during the Begum-s lifetime. 

. li is pi^bable, however, that the abnoitnal 
condition of these territories was one reason 
why the resumption took place, not as it 
would have taken place in a province or dis*' 
triot wherein the action of K^overnment is 
fettered by the regulations, by a resumption 
suit, but in what- is called the political de- 
partment ; and thus both parties seern, for 
some time at least, to have considered that 
the act was in the nature of an act of State. 
For it is to be observed that Mr. Dyoe Som- 
bre himself asserted his supposed rights by 
« memorials and appeals to one political autho- 
rity after another, beginning with the Lieute- 
nant-Governor of the North-West Provinces, 
and ending with the Prime Minister ; and 
that it was not until after his lunacy and the 
Order of Lord Chancellor Lyndhurst in that 
bsatter, that any reoour|6 to the municipal 
counts was bad, or apparently even ^on- 
templatod. These considerations, however, 
though they may explain much of what ap- 
pears from thS record to have taken place, 
cannot affect the determination of the question 
under consideration. They cannot alter the 
legal nature of the -acts of Government, o.r 
, make tlie resumption, under the assertion of 
a legal title, of lands claimed adversely by a 
subject, an arbitrary act of sovereign power 
against an independent state. And even 
if the state of the Jaw in the territones 
in question at the time when the act of 
^tbsumptiou took place gave— as peuhapsit 
didr^ larger poWer of resumption to the 
KaSi India Company than it possessed In the 
. jrs^^atiott provin^^ that circumstance would 
eiclttde thfe jurisdiction of the qburte. For 
their, lordships arw of opinion 
that bf ! delEbnce, being that 

'^*^dh/;1the;pd'p^ts';h^low ha^ 


fcfifto it is next'to he 

the ap|ie|Wl$, have estalh 
«iefV|p held 

6y . :tewtt]|:e i m • other- 

ijfeht.of 


which rent would otherwise be payable to the 
State., , ^ \ ; 

The original suit having ^eii brought in 
1848, to recover the estate from the East 
India Company, which had been in posses- 
sion since '1836, the burden of proving a 
title auf^cient to disturb that posses^n ne- 
cessarily lies upon the appellants. This, 
however, would not have beeii otherwise had 
the commencement of the litigation been 
in d836, and by proceedings hi an ordinary 
resumption suit. For the regulations touch- 
ing such euits cast upon the person who 
claims .to bdld laud lakliiraj, or free from 
assessment to Government revenue, the 
burden of establishing A title reedguised by 
law as sufficient to give that exceptional im- 
munity, and require very stringent proof in 
such cases. 

Regulation II, of 1819, which the appel- 
lants, in their original pleading at n. 8, in- 
voke as one of those by which the claims of 
Mr, Dyce Sombre ought to have been deter- 
mined in 1886, by its 28th Section provides, 
that an ancient sunnud shall not be treated 
as sufficient proof of ^ts cotiients on the 
faith of its seal, or without confirmatory 
evidence. And Section 3 of Regulation XIV, 
of 1825, also shows the high degree of proof 
required. Nor are such provisions unreason- 
able, since every grant of this kind implies 
a perpetual idienatibu in favour of some in- 
dividual, and his heirs, of a portion of the 
land revenue (the impost, if, impost it is to 
be called, which immemorial custom has 
made the most natural aud tolerable to the 
natives of India), and thus operates not only 
in derogation of the rights of future Govern- 
ments, but to the injuiy of the subject, on 
whom the incidence of taxation for the ne- 
cessary purposes of Goyernment will be the 
heavier, in proportion as the public revenue 
is wasted%y such alienations. 

is of the utmost impbrtahee in a case 
like the present to observe in what manner 
aud upon wl^at proofs the Case of any claim- 
ant is fii^t advanced. In the plaint filed 
in August 1848 by the committee of Mr. 

’ Hyce Spmlme, it ^as Stateq generally aud 
, witliout condescending on the liame of the 
gratttee,Hhat the AUhmgh^ifc' Jfa^^ Eadsha- 
pote Jharsa was originally graute(| by the 
Empetioi? Shah AJlum, and' subsequently Ctm- 
j^med hy Madhb Rab Soindia. But in the , 
plaint, was filed January 
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1864^ by ih« itppelteBtaii att<i be talceti 
to be tbe fbimdation of tbe existing euit^ 
the Btatemanf is more speeiHc, « It k ws 
‘‘The Pergunn^ of Jharsa, mclusive of 
Badsbaporo, was granted as an Altum^a 
Jaghire to tho Begum Sombre (or Sumroo by 
his Jlik^ 'Msjesty Shah Allnm, in the 30th 
year of the asceusioh, and this grant accord- 
ing to the snnnud, dated the Sod Buifer, the 
37 th year of the asGeiision« wps confirmed by 
thapdaharajah Madhb Bho Sclndia/’ And 
the 4th, 3th; and dth of the ksues settled in 
the cause upon .which the<- j^rties went to. 
trial were, whether t^4e Pergunnah of Bad- 
shapore Jbarsa was granted by the Shah 
Allum to the Beguloa Sumroo, as mentioned 
in the plaint 1 Whether^ if it ^rere so granted, 
Shah Allum^ at the time of such grants pos- 
.^sessed and ^ercised supreme power within 
the territory in which the lands were situated^ 
And whether, if the same were granted, 
the girant was oonSrmed by Madho Bao 
Scindia, as in the plaint mentioned ? 

It will be conTcnient here to state the 
history and character of the alleged grant 
from Shah ULlliim as disclosed by the docu- 
ments upon which the appellants mainly 
rely, vis., the papers procured from Delhi 

The case which the counsel fbr the appel- 
lant make on these documents is, 1st, that 
in the month of Shuwal in the thirtieth year 
of Shah Allum, the Begum presented a peti- 
tion, praying that a new and complete 
AUiimgha suhnud of Pergnntiah Jharsa 
might be granted to her in snl)stittttion for 
one previously grauted to Zuflfur Yaub Khan, 
the sou of Sombre or Sumroo ; 2udly, that a 
report was made, recapitulating the prior 
devolution of the estate, showing that it 
had been held by certain greiat ol^cers of the 
court of Delhi in succession, as part of their 
respective Jaghires that it had for some time 
continued released” as JSidad of the bat- 
talion of Sumrod Bahadpor Feringee j and 
on the l§thof Rujub of that year (with the 
exception of ^rtaih villages) had b^n grant, 
ed in AUumgha tp^Zuffor Yaub Khan on a 
representAtipn^that ^ 'AUumgha sunnud 
under the seit wllidiarAiah jPutmil { said in 
one part of Sc^hi- 

dia) had bepn lolb j 3rdiy^ that on ihis report 
and on 15th of Shm the a 

firman lo the el^ot ^at ap gtaut 

, pf Badshappre Jharsa, exception of 

the villages excepted &pm thp fcan^ to Zii#^ 
Yaub KhAOt should be madO to 


the terms therein expressed ; 4tb!y, that 
whether the formal grant sunnud was or 
was not issued to her in pursuance of that , 
firman, she two months afterwards presented 
another petition, in which sIm made 06 rO- 
fereiwe to the pi*eceding grant to Zuffur 
Yaub Khan, but stated that all the estate, 
including the excepted villages, had, since 
the death of Sumroo, 'been in her posses- 
sion as Jaidad ; and that in consequence of 
that petition a sunnnd of the whole estate, 
including the villages before /bxocpted, was 
granted to her in Altumgha under the Khas* 
Seal and Oolden *Togra* of the ** Emperor on 
the 9th of Zilhij in the thirtieth year of his 
reign* ^ 

If these facta are true it follows that 
until the month of Shawul, or that of Zilhij, 
in the thirtieth year of Shah Allum, whatever 
interest the Begum bad in Badshapore was hi 
the nature of# a Jaidad tenure ; thatZuffur 
Yaub Khan never had an Altumgha ^ufc 
of that estate under a sunnud of the Em- 
peror except for A period of, at most; three 
months, and that, so far as appears, he was 
never in possession under that grant. 

The original documents, of which the fore- 
going is the effect, were not produced, and 
the copies or alleged copies produced in evi- 
dence are admitted to have had no existence 
before 1847. They are said to have been 
copied from old records at Delhi at the in- 
stance of the committee of Mr. Dyce SIpmbre, 
or his legal advisers, with a vl$W to the pto- 
ceedings commenced in the following year. 

If the transactions which they represent 
^0 have taken place, really took pWe, an 
original sunnud, iu the; terips of what in the 
record at page 32 is oalted sunnud No. 3/^ 
must have been issued to the Bsgum Ste- 
reo under the seal of Shah Alluin. But of 
this original summd there is no trace. It 
is not produced ; its loss is not accounted 
fon Tbere is no evidence that anybody 
ever saw it. ’ 

It lias been strongly argued for the Oov- 
erttmeut that the noa-produetiou of the ori- * 
ginal not being account^ for, secondary 
evidence of Its contents is hot Admissible* 
Their lordships are by no means prepared to . , 
say that Ah ludiah judgo would, not do rights 
according to the prAOtice Of the counts Of 
that" obutttiiyj in rejecting a .oopi^tf the 
absence of: original were not 

aOoottnm Th^e Aeema to bO n6 

fi}r Jdisnmhig iHt a rn^e beet 

' ' ! ' ' IV*~3 
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eviddnoe prodaoible tp be pt^aoed^ hae no 
application to pqtirijB of which the judges 
may be preeumed to be, fox want of profes- 
aiqual tfaioingi less capable than they ate j 
elsewhere of .weighing the effect of evidqpoe, 
^is committee uiidoubtedly enforced the 
ircle in the case of Syud Abbas All Khan, 
S.Hopte’s p. 166, There baye, how- 
eyex/beeh Other cases in which their lord- 
;ships have declined to apply to Indian cases 
the , strict rules of evidence which obtain 
In ihiacoantyy on trials at nid prius, And» 
Considering, that ip this ease the judge of 
ICirat instance has commented on Uie copies 
: iii, ^[uestion, their lordships propiwse to treat 
ihem as admitted in ppint of fact, and to 
consider what credit and effect ought to.be 
given to them. Nevertheless, in weighing 
the whole evidence given in support of the 
, appellant^* title, the absence of proof that 
the original sunmid once q^isted, and was 
sdbeoquently lost or destroyed, is a very 
grave oircumstanoe, which cannot be excluded 
Itom consideration ^ 

;Th^ case as to the copies of 4he sunnud, 
put; forward by the learned counsel for the 
- appellants, is, that they are proved to be 
copies taken from ancient documents at 
Bmhi, since destroyed in the mutiny, which, 
whilst they exited,, were public records, and 
of the same value as a diiplicate original of 
. the itpissing suunuda 

0 B# what is the evidence as to these papers t 
The proof of the most important of them, 
that called sunnud No. 3, depends on the 
testimony of the witness, Balmokund, given i 
in 18d6, and set forth at p, 64 of this reoordi, | 
He has deposed that, in 1847, he4ras ordered i 
by the then peshkar of the King of Delhi 
to make the copy in question from an old 
paper which the latter took out of a clothe 

1 The Words Of the witn^ are, It was* out of a 
K doxen or so of the papers of the former times 
Iwhich had < escaped,* and had been tied tip 

‘ \ j by him in his * busta/ or recoitrd oloth.^* He 
say, There had bden countless 
^ ib the chilige of his ( the ^eshkaf s ) 
them had dou^leim 
' ‘bhs«i;daitkbyei8:''', % .'insects,- or' perishad"' in 
oidier'vWhyp*'f‘!‘%' f.esce^d,* I mean thoee old, 

‘ ' of 
Wht#^lto;made the Cfipyi’ be 
The.peShk^^ '\in' ' 1950;’"l)h| ledl 
^^'tmeecf 'his ‘dodomenta disappeared 'f -'iibd 


added, that the diffibrent servants of the king 
had each in their possession a few pounds* 
weight of documents, that had been handed 
down from father to son, besides those relating 
to their own tima He had previously said 
when asked whether he lived in the peshkar^s 
house, Irfp j I went there for business after 
the taking. of Dejhi by the British" (which 
Words as the peshkar died iu 1850, must be 
taken to rcfer.|o the Original introduction of 
British authority in Delhi, rather than ti||the 
taking of the city in 1867), <‘the 'duftur ' 

( registry office ) of the king hardly existed.” 

Hence it appears Hhat iho paper from 
which the copy is said to have been made 
was anything but a record regularly kept and 
preserved, whioh afterwards perished in the 
storming of Delhi, if full credit be given to 
the witness and to hiS meahs of knowledge.* 
It came to the peshkar with a few pounds* 
weight of other documents, was accidentally 
preserved when many others perished, and 
disappeared with him. Their lordships can- 
not treat such a paper as having the validity 
of an authentic record, the value of which 
depends on its custody in kn authorised 
registry by a responsible officer. The evi- 
dence of Chujo Singh, as to the other and 
less important paper ( No. 4 ), is of the 
same character. 

An attempt was made to cast further sus- 
picion on these copies and the transactions 
which they are produced to prove by the 
dates. It is contended on the part of the 
respondents that the months of Shawul^and 
Zilhijf of the 30th year of 'Shah Allum, fall 
within the autumn of 1788, when he was 
a helpless prisoner in the hands of Gholam 
Khadir, the Eohilla, who put out his eyes. 
On the other hand, the appellants assert 
that the date in question corresponds with 
the autumn of 1789, There 4 much that 
may be urged ‘to support the respondenits* 
contention. It seems to* be certain , that 
Shah Allum^s reign, notwithstanding a short 
interreghum, was calculated from the death 
of his father Alamgir It, wh^<5b Mr, Pphiu- 
stbne and the b^t histori^.% in Novem- 
ber 1769, oorreiqjonding witlff Eabi n., a; h. 
I|f3. It tliat tl^; fjalaa” or ac- 

cefikioik! of Shah Allum h qbrrectiy fixed: by 
Mr;: irfesi, tablesCaii I\Jua^adi L, 


if the mb year »f that 
ipoign is to be calculated in the ordi- 
nary weyefro^ that dkte, }t\ vpould begin on 
tlfe 1' Wmadl l; A. m 120*, and end with 
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the 1 JufiQieidt I., a- h. 12^8^ The months of 
Shuwai end Zilhy of the 30th year would then 
fall within 1203, and correspond with the 
autumn months of 1788, On the other 
hand, the appellants have* referred to sotno 
coins and seals, from which it wo^d appear 
that the 80th year of Shah Allum’s reign 
was treated 'as identical with b: 12^ ^3 ; 
and &om this and a passage in Hr. Seton’s 
letter, afterwards referred to, they have argued 
that the dates in question gaust be taken to 
^rrespond with the autuhin months of 1789. 
This view may perhaps be capable of being 
reconciled with the date of Shah Alium*s 
accession by some peculiar mode of calculate 
ing the jalus year ; and their lordships would 
be sorry to make their decision turn in any 
way upon a disputed point of Indian chrono- 
logy, They may observe, however, that even 
if the dates in question ate taken to fail within 
the year 1789, there is i-eoson to doubt whether 
Shah Allum was at that time in a condition 
effectually to alienate any part of the 
revenues of the territories within which Bad- 
shapore is situated; at least without the 
concurrence of Soindia ; and that there is 
no suggestion that the alleged grant re- 
ceived the sanction of the Mahratta power 
until 1795., 

Their lordships, considering the nature *of 
the documents under consideration, the testi- 
mony by which they are supported, have 
come to the^condusion that the appellants 
have not given evidence which can be ac- 
cepted as sufficient ♦proof of a, grant, of 
whii&h the - original is neither forthcoming 
nor accounted for, unless the presumption 
of its existence can be assisted by the other 
evidence in the cause. 

The^ corroboration chiefly insisted upon 
was of this kind. It was argued that copies 
of certain sunnuds, showing his title to 
Badshapore, were proved to have been sent 
by Mr*. Dye© Sombre in 1836 to the officers 
of Government ; that these were not shown 
to have been returned by the Goyeniment, 
and have not be^ produced by them in this 
Bttit;t!mt ^ be assumsed 

to have 'Ife^n mentiedi; dr, at all events, not 
inconsistent with the ddeumehta subsequent- 
ly procured from It was further in^ 

sistedj:hat, ihaeaa^^idh'iLe GoVetnmWt dW not 
question the genuinen^s ^qf these juhnuds 
in 1836, thny must be have been 

then; kaiisfled pf thdir 
arguihent iseemfinedto the eopi^' of: innfluds 


supposed to have been sent. by Mr... Dyoe 
Sombre after the Begum’s death. It is hard- 
ly pretended that the Governxr^t ever ^ 
received from her any document of title 
except a copy of Scindia’s perwuhnah. The 
Sunnuds sent to Mr. Fraser, whatever they 
may have been, were returned by her mes- 
senger. Mr. Forsyth, on the other hand, 
argued strongly that Government was not 
shown to have received from Mr. Dyoo 
Sombre copies of any documents correspond- 
ing with those now relied upon ; or, indeed, 
the copy of apy document of title except 
Scindia’a perwu^Unah. The evidence on the 
point is as , follows Mr. Dyoe Sombre, 
writing in the beginning of March, 1836, to 
Mr. Hamilton, says: '^I beg to say I have 
already forwarded to you the copies of the 
sunnuds by wdiich her late highness held her 
Jaidad^ and the perguimah of Badshapore 
in Altumgha, assigned to her by the former 
rulers of Hindoostau, being antecedent to 
the British sway of this a(\joining district.'* 
These words would bo grammatically accu- 
rate, if neibing relating to Badshapore but 
a copy of Sciudia’s perwannah, previously 
called by the Begum, in her letter of 1832, 
a sunuud had been sent. And Mr. Hamilton 
writing to Mr. Hutchinson (page 116) says 
I also annex a copy of thp sunnud refer- 
ring to Badshapore having in the preceding 
sentence spokeu of the sunnuds relating to 
Sirdhaiia.*' The argument that he would 
not have applied the word sunnud to ^the 
perwannah does not appear conclusive. Their 
lordships pan give no credit to the alleged ; 
copy of the letter set out at p. 29. . It was 
hardly pressed by Sir Roundell Palmer m 
reply. But Mr. Hamilton's letters of the ^ 
20th May, 1836, (page 169),' and of De- " 
comber, 1836, (page 121^ have been strong- 
ly relied upon by the appellants. They were 
written . by him as collector of Meerut, 
with the object of having applied to the 
back rents of Sirdhana, which was, within 
his jurisdiction,^ a more , stringent rule than 
that which his superiors were disposed to *' 
apply either to, Slidhana or to Imshapore 
{ wi^ which be had no official connection ). 
He draws’*, a distinction ‘ between the two 
tenures treating Sird^ana as Jaidad, ' 
Badshai^qre^, whe^or resumablq or notji as 
the- Begum*r persoual Jaghire.. That this 
was the jnsture of the Begum's . would ^ 

perhaps^ appear from, the oqpK;\of J8c|n4is*s 
/perwmpidi ; htit it l!dt5si!ttsd ;thst 

thesS tetters ke, on the wholes mote consis- 
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teiit with tb^ ap]pi&|lant^iVtIifl|ii with the TKe.folldwiitg is th^sboH summary^ 

pondeiota* the of the> eoire^oadeQoe ef the Begum hi her 

tend ha:^e of ^o^nm^Ute eeht hj Mr. Bfetioie, with the Qoveimmeat toudiiug 
^ t>y 60 Sohibrer , ^ - sb^te- ^ ' 

One great iaipid ttUox|)lained difl5cuWy>^ ^dWr The Jirfd motion of any epeoial title to 

eyeTy .^hebing tfeo copies of snuDude tM perguhh^b is to be found in the printed 
posed to havepeeu tout by Mr* Djoe SoiUhre dorrespoiMlBnce in Mr. Setou’s letter of the 
is :V-rFtoin what were these copies S4fth Febrhary, 180B, when he complains of 
inad^ } „ U' l^ ori^uals/ wheto ure the the attempt Of the Begtim ou the 25th of 
If from other copies ( and it wto Hairember, 1807, to obtain firom the King of 
..ad^iitted at the bar that he must be pre* Delhi a new drmsf^ granting this pergunnah 
, supped to have retained copies of whatever as an Flnam Altumgha to Mr. George Dyce^ 
$eut)^ wl^t became those copies? (the father of Mr. Dyce Sombre) and his 
\ Mr^ Sl&oibre was in Wreepondence descendants. Mr. Seton's statement as to 

the property is, that it was bestowed as a 
i : itlp to 1842 (page 4). He was presumably Jaghire {which may be a more estate for life) 

; 'then in possession of all the documentary by Shah Allum in the thirtieth year of his 
jjproof he ever had pf his titlei He was reign, which he treats, as corresponding to 
iiouud a lunatic on the 30th of July, 1843, 1789, a. n., upon Zuffer Yaub Khan ; that 
imdMr. Larkins was appointed his committee the Begum had obtained possession of it in 
iu 1844. There was a faint suggestion at that person's lifetime, and retained such 
; the bar that his documents of title were possession after his death ; and had now 
lost> ^ destroyed during bis lunacy. But obtained a new, firman bestowing pergunnah 
; inhere is not the slightest proof of this ; and Jharsa and the town of Badshapore, formerly 
the hou-produotloU of any such i^dooumouts the Jaghire of JufTer Yaub Khan, as an Al- 
tin the >euit affords grounds for. supposing tnmghaupon Mr. George Dyce and his des- 
tl^at -neither Mr* Dyce Sombre, between cendants. 

1833 and 1843, nor Mr. Larkins, when he The Government of the day objected to 
took the 1847, had any this proceeding; insisted that Badshapore, 

: eopiss ^he alleged sunnuds from Shah Uke the Begum's possessions hi the Doab, 

, :Jdlum ; and^:i£ so,, it srems diffoult to fix would reverb to the East India Company on 
; I t^e ;Gqrveriiment with cle^notfeein 1836 her deaths and was obviously determined not 
; ^;thevPtoviou« title imW ^ught to be estab- to recognise as valid any grants of tbi^t 
^ lisksd by tbs copies procured from Delhi nature which might be made at that date by 
m the King of Delhi ; but i^pconimended that, 

Th^r lordships are of opinion^that even in deference to the king and to her, Sshe 
if the GovemotoUt were fixed with the notieo should be induced by friendly negotiations to 
of the claim of such tiile, it i8.;jinot to be give up the now siumud. The negotiations 
^/hiferred that, because they did not then die- jfor this purpose weut on till 1811, when the 
puie, they admitted its, genuineness. It is Begum did give up the new sunnud. But 
aii the proceedings that they did the important fact in this transaction ia that 
> |ipot >profeto to investigate the title. Their idie case e^e then put ferward ( see her letter 
throughout was that, the tenure was, of the I6%h February, 1811, p. 83 ^ was the 
r ; naturoj . or fay arrangement, following had, as' 1 still retain, a firm 

on the Begum's d^^ tlfey .conviction in my own mind that tboper- 

v gunnah of Badshapore, and the villages of 

hoWeyer^^ Bhyapoora ahd Bhudpore, wefe field as Ah 

st®>rigrAycr4»l|^tato/ tumgha to myjate ton, and wopld^se- 

/ revert to my 'adoptojd.'s^’^eo^ge 

w^aa. it: t .Alesan^^ David Dyto, in, virtue jiffWatoar- 

<'f ''And V ' risge^^With my granddhughtto*^' O'n ^^iskuhject 

; donbto ’.fiave .arisen rtopeotmg'tfie/nature of 

'\this hj*' tfie.gtitoi Whfeh-ls not now’;to 'be' found in 

%ttt , Ifiw'fomBy ^rebords^ ‘eoUstoiuently '' cannot 

Jronet*' 'faudl abtbd ■ to 'Wfiottyiuejib^^ f/- eontotoi* im-portant Admis- 

sKto*^ with the ito *ldoh ajw the title 
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eiet up iu th© auioiid^d plftiut» *, It ^owa 
at that timef »P ^»ut cpuld fouud; 
furthermore, it esserts '' the firm oouviptioa*' 
in the Begum*s miod that BadflKai»ere was 
held as Altumgha to her bte son, but that, 

eonsequeuce of doubts respecting the na^ 
ture of the grant which Could hot be found 
in the family records, she could not urge 
« a positive right.” , Now, it is mconoeivable 
that if she had obtained a grant to heimelf 
from Shah AUum, she shoujd not^ at Hiis 
date (1811) have remembered it, and remem^ 
bering it, should not have .put it'Torward; 
and if such a grant ever had e^cistenee, and 
could, not then be found among her family 
records, what reason can be suggested why 
she should not * then have applied to the 
Registry of the King at Delhi for a copy 
of iti , 

In 1825, after an interval of fourteen 
years, she proposed to surrender the Jaghires 
held by her, including Badshapore, a proper 
sal which was never carried into etfect. She 
seems to have then made no statement of her 
title, but the representation of. Colonel 0jce, 
with whom she was then on bad terms, was 
that the sunnud on which the Jaghire was 
held, whatever its effect, was in favour of 
Zuffur Yaub Khan. Had the Begum at that 
time been in possession of sunnuds in her 
own favour, superseding the grant to Ziiffhr 
Yaub Khan, sho would hardly have failed to 
produce them. ; 

In 1881 she first expressed a desire that 
her Jaghires should be assigned to Mr. Dyce 
Sombre, whom she designates as her adopted 
son and intended heir. In her letter to 
Government she speaks of Badshapore and 
its dependent villages as property which 
,,th© deceased Nkwab, bis grandfather, was 
possessed of op Altumgha tenure,” The 
Government, as before, appear| to have 
refused its assent to the aUenatioji after her 
death of any of the lands held her rent- 
free; ‘"t^ating, the whole as rovertible to 
Govemme^irfter her death.. Some time^a 
1 838 as it m supposed, she made a further 
applkatiph ip Goverpmetst; 1^ the letter of 
which ,|l|i;shh^pee is set forth at p. 180 of 
the ’ This letter is the only pne 

^hich can be takep to dohti^n the assertion 
of an Althmgh^ titlbfeBad^ppoi^^ 

She spefd^s of the estate as my Altuthgba/* 
and forwards with flfonie other documenfe a 
copy of Scindia'S' perwpftoah, but even in 
this letter/ when comb^ supposed 


objection of <?ovemment that Badshapore was 
included in* the arjrangement made with her, 
through Mr. Guthrie, she says I beg to 
observe that the country of the lloab only 
is mentioned in it (Mr. Guthrie's letter) ; 
while the pergunnah of Bitdhsapore ^Um , 
Jharsa, my Altumgha, and the gardens, &c;, 
were bestowed on Nawab Zuffur Khan, the 
maternal grandfather of Mr. Dyce, for , his 
expenses.** This sentence would imply that 
the title was that of Zuffur Yaub Khau, 
though the de facto possession was hers. ‘ 

In March 1833, she again renewed the 
attempt to get the Government to consent to 
the transmission of this estate to Mr. Hyce 
Sombre. The Government again refused to 
give its consent, treating the estate as held 
on a life tenure only. But on this occasion 
the Begum once more clearly (sw p. ,184)* 
rested her claim upon an alleged 'Altumgha 
grant to Nawab Zuffur Yaub Khauj knd 
referred to sunnuds importing such a grant 
as being in her possession. There was not 
on thispooasiou the slightest suggestion of a 
grant in her own favour. 

The discussions, therefore, between the 
Government and the Begum touching Bad- 
shapore and the tenure on which it was held, 
cover a period from 1808 to 1883. The 
Government throughout that period insisted 
that her interest was limited to her life, and 
that on her death the estate would revert to 
the State. The Begum, on three or four 
several occasions, at considerable intervals 
of time, contended that the tenure was 
Altumgha; sometimes appealed to the Gov- 
ernment to ^ continue it after her death as a 
matter of favour; sometimes attempted to 
raise a claim as of right; but on every^ 
occasion, except perhaps in her/ambigtu>u^ 
letter in 1832, rested on the alleged grant to 
the son of Sumroo, and never pretended 
that that gmnt had been Inperaeded by the 
sunnuds in hdr own favour, on which the 
appellants now rely Her letters, moreover, 
point to a substantial grant of the estate to 
Zuffur Yaub Khan in Altutngha, and to the 
possession of it by him under that tenure. , 
They are quite inconsistent with the ease ; 
made by the Delhi document, m, that the^; 
Altum^ grant to him endured only three 
mpnibs; and was never perfected by posisiesr 
siCti. The correspondence also concerning 
the pensienC and the negociatiojihii^e eht^ 
into on that subject ab whcBy inconsistent 
with the theory that she 1^34 ^ ekimed to 
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> 9 }d Badsh^pore in AHuingha bjr a VfJid 
.gr^nt to h^melf* , . > 

Sir itouadelli Palnrier endeavoured to meet 
the strong presumption with this continued 
course of cpnduot^ and, these repeated repre* 
senhitious on the part of the B^m raise 
iSgainst the vaiidity of .the alleged auunuds, 
by an ingenious theory that she iday have 
conceived that claims founded «oa an alleged 
grant to Hawab Zuffur Taub Khan would be 
more likely to find favour with Government 
than cue founded on sunnuds in her own 
fevdur;; because they might treat the latter 
; superseded by the agreement ^^f 1805. 
^This suggestion^ which after all is ^ure spe^ 
dulatioh, does not really afford a probable ex- 

J iana^ioh of her .conduct. If an ^fthtngha 
i^hire had been granted to Nawab Zuffur 
Ttaub Khan, the Begum J|jad virtuauy usurp- 
ed bjifi rights before the cession of the terri- 
,, tories west of the Jumna by Scindia to the 
Indih Comjpany. The British Govern- 
would in no way be bound,, and certain- 
ly "Would be little disposed, to recognise a 
. fifle Which had been de facto defeated before 
^ jfche territories in questiqp were ceded to them. 
They V^uld be less inclined to recognise it 
if the title of Zuffur Yaub Khan had been 
of 60 ffimsy a character and short duration, 
as the case now made represents it to have 
beeh : whd had been de Jure supemeded by a 
griint to the Begum in 17S9. If the case of 
^^the appieUants is troe^, these ciroumstanoes 
^ mijiiht " easily have ^ been ascertained by 
inquiry through fcbe British officass at 
Pelhi, Again, the Begum could not make 
title to the estate through the son of Sumroo. 
In seeking to transmit the est&te to Pyce 
Sombre, she . sought to transmit it'^s from 
,^jbarseif. ^ It was, therefore, more natural, if 
. i#e Kad a title in her by Vdid sunnuds fi^om 
;:/^ah AUum, that she should put forward 
that tMe, than that she should 
V on ihe ^W gr^t to Samiroa*8 son Vhloh 
II... i:.jt ftioallv set aside. Nor is. 


' lit eaiy to;^ Why^ in 1807, she should 
;^iiave nhfcirfWed from , the Court of Delhi k. 
Bunpud, laile l|kely to be reDOgnised by tha 
Government; and founded bn the 
alle^d: YSuh Khan, wheife if 

the cabevbW ttue, that title had been 
/' in her' 

,u, own fkv6tiir;l ' T-' ./ ■' !i' ' 

pti whidh, 


reasonable to endeavour to account for the ^ 
Begum^s saende concerning them by theories, 
more Or less plausible, of the nature of that 
put forward by Sir Roundell Palmer. Bust if, 
as has been shown, the direct evidence in 
fovour of the documents is weak and suspi- 
cious, then the ^ presumptions arising from 
the acts and conduct of that astute woman 
should be allowed to have their full and 
natural weight against them. 

The only retuaining question is, what effect 
is to be mven to the perwannah alleged to be 
Scindia* ^confirmation of the sunnuds ? Can 
It bo taken to supply the deficiency in the 
proof of the sunnuds, and to establish or 
corroborate the title of the Begum 1 It is 
known to have existed in the Begitnfs life-, 
time, since a copy of it was sent by her to 
Government in 1832. There is no other 
proof, except the seal, of its origin. And 
the seal, if not fatal to it, casts the greatest 
suspicion on this dooumept. It is pleaded as 
a confirmation by Madh^ Bao Scindia. But 
the evidotioe proves that, at its date, Madha 
ftao Scindia was dead. If, as it has been oou- 
tended on behalf of the appellants, the con- 
firmation pleaded is to be taken as a confir- 
mation by Dowlut lUo Scindia, the difficulty 
arises that the document boars the seal of 
his then deceased predecessor. There was 
no proof that this Seal was adopted and used 
by Dowlut llao Scindia, but it was attempted 
to get over the difficulty by a reference to 
the case reported hi 10 th Moore’s Indian 
Appeals, p., 192. In that case there was 
evidence that the seal of the, deceased Zemin- 
dar had in several instances other than that 
in question, been used after his death. Here 
there is no proof that Dowlut Rao ever in 
any other instance used the seal of his 
predecessor; it is higlily improbable that^^ 
he should do so, and it would be dangerous, 
as well as.Unreasonable, to holds^that, Wause 
a loose practice has boon shovvn in one case 
to have prevailed in the kutchery of i Bern 
zemindar, it may be inferred iu another 
that the same practice prevailedIfeL the Dur- ^ 
b^-of a powerful sovereign prince. jTheir 


lordships, therefore, cannot treat th a j^ ll leged 

confirmation of tho Begum'fi 

Mahralta prince, in .|795, m establ^pKd. ' ; 

then the direct evidence ■" 


Siivour qf the sunnuds^ weah ai^d suspicious 
asjit Is, gainst the presu^ptibfis ariang from 
hbn|ijuroductta^^ priginai' stmhud, 

Imd tim failure to acapuhi'lbr it i and againpt 
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the still stranger presumptions arising from 
the acts, representations, and wnduct of the 
Begum in her lifetime, their lordships have 
come to the conclusion i that thef appellants 
have failed to establish, the title which they 
have set up. To decree in, favour of a title 
to an hereditary and transmissible lakhiraf ’ 
estate, on evidence so untrustworthy, would i 
be contrary to the long-established practice 
of the courts in India^; and such a decMon 
would be a daugerous precedent. 

The prfoeedings in this case undoubtedly ! 
disclose many things which in their lord- 
ships* opinion are to be regretted. It is par- 
ticularly to be regretted that the Govern- 
ment did not, in some way or other, investi- 
gate the title pf Mr. Dyce Sombre, in 1836, 
as a question of right, instead of dealing 
with it by an act of powers It is to be 
regretted that, in 1849, they did not fairly try 
the question of title, instead of meeting it 
by a plea of the statute of limitations. But 
. after the fullest consideration of the case, 
and with every desire to give to the appel- 
lants the bench t of any inference which may 
be legitimately drawn from the circums- 
tances of this protracted litigation, their 
lordships see no grounds for believing that, 
if the cause had been tried in 1836 as an 
ordinary resumption suit, under the regula- 
tions, Mr. Dyce Sombre wouldnot eqimlly have | 
failed to show a good title to an Altumgha ; 
tenure in the Begum. If it were necessary j 
for their lordships to express an opinion of i 
the nature of the Be^um*s interest in Bad- 1 
^ shapore, they would incline to the opinion 
that her persistent statement of there having 
been some grant to Julfur Yaub Khan was 
not without foundation ; that she had in some 
way usurped his interest when she got undis- 
puted command of the troops ; and that the 
British power found her iu the enjoyment 
of the estate, and , left her so ^during her 
life. Any suoK Opinion, however, must be, 
more or less, matter of speculation, , For 
the determlnatbn of this appeal it is suffi- 
cient to B&y, that the appellants have, in 
their^ lordships* judgment, wholly failed to 
provS^lie fourth and sixth of the4B8ues^ 
settleMu the cause, and therefore to establish 
the title pleaded ^ by jpiemj and their, lord- 
ships have come to the conclusion that the 
appeal in this^soit ougbti bn this ground, 
to be dismissed and the 4ecre<^ of the Indian 
Courts affirmed; ahd their lordships will 
adtise Her Majesty hbcc^ingljr. 


In The Arms Suit/* their lo^^dships are 
of opinion, for the reasons already given in 
the Badshapore suit, that the j^eiaiire of those 
arms "and stores was not an act of, State, but 
an act done as under a supposed legal right 
bn the resumption of the Jaidad upon the 
Begum*! deilh. They think that the evi- 
dence woWs that the arms and stores were 
pUiohased by? the Begum, and that there is , 
no authority or evidence to show that those 
who hold by Jaidad are not entitled to things 
so purchased. They are entitled to the 
rents on performance pf a certain duty, which, 
duty ceases on their death, and the next 
Jaidadhar would be bound to provide arms by 
virtue of his tenure. 

Their lordships think the decree in this suit 
should declare the appellant entitled to recover 
from the Government of India the value 
of the arms and military stores seised, with 
interest on such value, from the date of 
seizure, at Jthe ordinary rate of 12 per cen- 
tum por annum ; and that unless the parties 
agree to name a sum as representing such 
value, or agree to refer to arbitrators, jn this 
country, the question, whqilb, at the date of * 
the ' seizure, , was the value of the articles 
seized, the Case must be remitted to India, 
with iustructioiis to the court there to dsoer- 
tain such value, and give a decree accord-, 
ingly. Her Majesty *s Order on this appeal 
may be suspended until the parties shall 
come to a conclusion as to the course to be 
pursued. The costs in India of each suit 
will follow the result; and their lordships 
think that each party should hew their own 
costs of these appeals. 

AppiBAn No* 1 OF 1872.. 

SxoTioH XV ot laacB Lsttsas Patshv. 
From a decision of the HovlhU Justice 
B. Qlover in Special Appeal No. 728 
b/ 1871, differing from that paesed hg the 
Fton'ble Justice Dwarka Naih Mitter, dated 
i2nd January, 1872. 

Tan 26x3 Juaa 1872, 

V Freseni^ ' 

Hon*ble Sir R. Oouofl, Kx., Chief Justice, 

- :: w; 

Baaeo Dootga Soondares , , , , 

. Doasao (PW,) 4^^®!*** 

-v . Vmu$ 

BiibApad«d9onu8»>-. SufifffBiidwl. 









Jfor W. A^ J^ontdoti ind 

Biadraor Asl^tosb. Dhnr. 

For It! E; Twidale. ^ 

liBttdUji used for !)^ 4 lldiiljr mrposQS uro not llAblo to 
^luu^doiontubidjsr Aot'X ot 1^(9. A suit for a bi^fhor or 
^nlbanood ron^ in, of lands nsod for bufldiug pwr^ 

|MM6fl ts oogsd^abw in m Ordinary OlvU ^orts. 

PlAi&iiff mied ia tlie Court of the ^Deputy 
Collaj^tot of,Jt>$sore for arrears of reti^ at 
€$ihi^ccd rates in respect of cottas 8~9 
held; bjT' djsfepdant in the bazar of Jessore, at 
an,< annual rent of Bs. 7-8-2, on account of 
1276 after due serrice of 
notice Tinder Beetion 13 Act J8L oM859 in 
the; month of Chjte 1275, The prernilmg 
tajte Ti^as stated to be Bs. 8 per cotta, 

Defendant stated that the areh of the 
land in dispute tras about 6 cottas, and the 
mt was onl]^ Bs. 4 per annum ; that no 
i:iOjdee was served; that the rent has re- 
milned the same since the permanent settle- 
that no enhancement could take 
;|dh 06 \ : that the prevailing rate was Rs. 16 
or 20 per biga per annum^ and that the 
B^enue Court had no jurisdiction to enter- 
tain the suit. 

!fhe following^ were the issues framed hf 
the Court of first instance 

'1..' , the Notice duly served ? 

jii, yfm the Summons duly served ? 

0.^ of the land? 

4; W is the prevailing rate of rent 
„paid\ by the same class of ryots for similar 
ianiis and similarly situated^ in the places 
adji^nt? 

5, The land being entirely occupiW as 
building ground, will a suit for clears at 
enhanced rates lie in the Revenue Court ? 

^ 6. Is the local standard of measurement 
i higa of UO mbits or of 80 cubits ? * 

; Mr* C, 0^ Qaip, Covenanted Deputy 
jCoUector^ decided on 26th July 1870 all the 
points raisc^y and gave the plmntiff a d^ree 
j^rdfiag to the evidence on the record, 
^Dn ihVhtaestion of Jur^iotion he retnarks ; 
V^^t' has heoa ruled, I believe, that all 
su]K, betw^n landlord and tenabt for 
3^#of : land, cim be heard in a ^venuo 
;Cour^ ^ not seem to be any 

thing In would shut out suits 

'of th&‘'daihri^";'hi^ its'jpro- 

visionsmay he to: decision/* 

On appeid ht against thiit 

deCisibn/Mir; H/ jRfchmiiimi; Oxidating 

, Judge^'^of Jessore; ■teborded'. ’'on; 'th^ SSwk 


I :aitt of opinion that this suit should 
not have^beePbrought tinder Act X, The 
High Court have, on more than one occa- 
sion, ruled that suits for rent of houses in 
a fiaaitr oahnot be entertained under the 
Act^ and the ruling in case of Kalee Mobun 
^hattorjee^ versus B^lee Kishen Roy, Vol. XI 
of Weekly Reporter, page 183^ is, I think, 
coneiusiye on the point, 

, I must therefore decree the appeal and 
dismiss the suit with costa and interest. 

Against this decision a special ^peal was 
preferred to the High Court One of the 
grounds was-i- * 

** That the Judge is wrong in law in 
holding that this suit cannot lie under Act 
X of 1859.’* 

This appeal came on for hearing before 
Justices F. A. B. Glover and Dwarka Nath 
Mitter, who, on the 22nd of January, record- 
ed the following judgments 
Olaver^ Ths question in this special 
appeal is whether enhancement of rent can 
be had under Act X of 1859 on land situate 
in the middle of a town or bazar and used 
entirely for building purposes. 

The Judge has held, on the authority of 
Xalee Mohun Ohatterjee vb, Kalee Kishen 
Boy, XI Weekly Reporter, 188, that it 
cannot. 

It is contended for the special appellant 
that the land was originally let as an ordi- 
nary ryotee tenure, and that the suit is for 
rent of the land and not for the rent of the 
houses. I do not know that this makes any 
diifereiice, and no attempt has been made to 
distinguish between the two kinds of rent. 
I understand Act X of 1859 as referring to 
land in the state it is in when the suit is 
brought, and there have been many decisions 
.bf Ais Court to the effect that the provisions 
of the Acft can only apply to, l^d which 4s 
at the time used for agHeoltliral or hbrti* 
cultural purposes; and if land originally 
leased out as an ordinary agricultural tenure, 
becomes afterwards covered with buildings 
b consequence of a town or bazar growing 
up ro^d about it, I apprehend that bnder 
thu flings of tbid Court it loses, ^ agri- 
oultural.oharaoter, a^ cannot formlne^ sub- 
ject of ; an euhauc6m«t suit under the Bent 
Iiiiw*-.' ii- ' / ■ ' ^ ■ 

The case of ; Bam OhurU;^ Singh . os* 
iEeadhita Duraee, Till :Weeldy Beporter, 
la not contrary to this; view; That was 
V far' hause-rcni,^!'^iiwaa'’'h«idihat 
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where tl\at re»t inclnd^d the grouad-rent and 
* the two eottld be clearly separhted) a daim 
for the^ ground-rent might be cognizable 
under Act X of 1859. But this opinion was 
giren very doubtfully, the words used being 

would perhaps be cognizable/’ 

The case of Blhlee KisHCn Biswas vb, 
Sreemuttee Jankee, page 250 of the same 
volume, is verjr clear on the point. It rules 
that the occupation intended by Act X is 
occupation fot agricultural or horticultural 
cultivation. 

The case of Ranee Surno Moyee v$, 
Blumhardt, IX Weekly Reporter, 552, which 
has been quoted by the special respondent’s 
pleader, is not applicable, for there the land 
was leased expressly for building purposes 
which is not shown to be the case in the suit 
now before us. 

But the case of Kalee Mohuti Chatterjee 
vs, Kalee Kishen Roy is directly in point, 
and decides that Act X of 1859 does not 
apply to a suit for the enhancement of rent 
of land, which is situated in the midst of 
lands used for building purposes and ou 
which the defendant’s house is built 

x\nd Khairoodeen Ahmed vs, Abdool Ba- 
keo, XI Weekly *411, upholds a 

similar principle. 

So does Church vs. Ram Tonoo Shaha, 
reported in page 547 of the same volume, as 
does also Rsm Bhuu Khau vs. Haradhuzi 
Paramanio in vloume XII Weekly Reporter 
404. 

There is no doubt the case of Bromo 
Moyee Bewah, XIV Weekly Reporter, 252, 

K in which Mr. J ustlce Hitter held tiiat there 
was nothing in Act X of 1859 to justify any 
distinction between suits for arrears of rent 
on account of lands used for agricultural 
pui^oses and suits for arrears ou account of 
land used for other purposes; but the 
decision which was that of the senior Judge, 
Mr. Justice Louis Jackson, was in accordance 
with the rulings I have already quoted. 

It seems to me, therefore, that we ought 
in this case to follow the long current of 
decisions which hold that the rent of land 
used for building purposes cannot be en- 
hanced by a suit under Aot*X of 1859. 

We were much pressed to refer this case 
for the decision of a Full Bench ; but as 
there has heen^ so^ far ai^ I can discover, no 
condictof decisions on the point, I do not 
think that we can do ;so. 


The decision of the lower Appellate Court 
appears to me correct, and 1 would dismiss 
this special appeal with costs. 

attention has been drawn td the case 
of Tarinee Pershad Ghose vs, Bengal Indigo 
Company, II Weekly Report^', Act X 
Rulings 9 : but with all respect for the opi- 
nion of my learned colleague, 1 cauuot think 
that this is a case in point, but if it be, there 
can be no doubt that -a contrary ruling has 
been laid down in all the later decisions. 

Miiter, J , — I am extremely sorry ' to differ 
from my learned and honorable colleague. 

This was a suit for arrears of rent at 
enhanced rates, the arrears being alleged to 
be due on account of a piece of land situated 
in the Jessore Bazar. The lower Appellate 
Court being under the impression that the 
suit was one for house-rent, has dismissed it 
upon the ground that the Revenue Court, in 
which it was instituted, had uo jurisdictioni 
to try it. 

I am of opinion that the decision of the 
lower Appellate Court is erroneous in law, 
and ought, therefore, to be set aside. 

That the suit is not one for house-rent 
does not appear to be disputed. It is true 
that there is a building upon the land in 
question, but this building, it is admitted ou 
both sides, is the property of the defendant ; 
nor is it for any rent alleged to be due on 
account of that building that the suit was 
brought. The case, therefore, falls within 
the express provisions of Clause 4 Section 28 
Act X of 1859, which was the law in force 
at the time of its institution aud which 
says, — 

‘^All suits for arrears of rent due on 
account of land Kherajee or Lakheraj shsiU 
he cognizable by the Collector of land revenue 
and shall not be cognizable by any other 
CourL'*^ 

The present suit is, as I have explained 
above, a suit for arrears of rent due on ac- 
count of Za^id/*~That the land Is occupied by 
a building appears to me to be of uo conse- 
quence whatever. It is nevertheless 
exactly in the same sense, as it would have 
been if it had been cultivated with indigo ot 
paddy : and as the rent claimed is alleged 
to have issued from the land and not from 
the building which stands upon it, I am 
unable to see how it can be held lifcjit , the 
suit was brought in a wrong Court, wisep 
the Legislatufeeaya in su many terms, that 
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all mitsfor amOTB of rmt <?ue on aooount of 
land shall is brought in the Collector's Courts 
and in no other* No portion of the rent 
ened forkor is eren alleged to be dne on 
^eount of the building; for that building 
iB> as I hare already shown, the property of 
the defendant^ and as such not subject to 
the payment of any rent to the plaintiff. 
Nor can the fact that the arrears sued for, 
are claimed at enhanced rates affect the 
character of the suit in any way whatever. 
It k to all intents and purposes a suit for 
arrears of rent as it is in name ; and as it is 
also a suit for arrears of rent ^^dueonac- 
count of land^* it seems to be beyond all 
question that it is capable of satisfying all 
the conditions required by Clause 4, Section 
28, Act X of 1859. 

That Clause, it should be borne in mind, 
applies to suits for arrears of rent not only 
against ryots^ but against all classes of under- 
tenants. This point has been settled by the 
decision of the Privy Council in the case of 
Dhunput Singh vs. Gooman Singh (XI 
: Ho6re> page 463).^ That was a suit for 
arrears of rent at enhanced rates against a 
’qua8i4alookdar holding an intermediate po8|* 
tibu between, the proprietor and the ryots, 
and an objection was taken that the Revenue 
Court in which it was brought had no juris- 
diction to try it/ Their lordships, however, 
overruled the objection upon the ground 
that the Clause above referred to contains 
provisions for all classes of under-tenants/’ 

It has been argued that as the land is not 
used for agricultural or horticultural pur<- 
poses, the suit was not cogni 2 ;able by the 
Revenue Court. I confess that^I am at a 
loss to find out any satisfactory reason to 
Jsistify such a distinction. There is nothing 
whatever in the words of the Legislature %o 
fiuppoirt it. On the contrary, as land must 
^ retain its character as land whether || is used 
for agricultural or for building purj^ses, the 
. cout^tion seems to be directly in the teeth 
. of the plain and. obvious meaning of th/oso 
words. Why then are we to dismiss this 
>snrit os the ground of such a distinction ? A 
suit for srrbars of rent due on account of a 
ineee of Wd ocoupied by a ryot’s home- 
stead is blaariy; governed Clause 4, 
Section 28f Ant X of 18J^9, and there are 
many iryok. in this, country who do not hold 
mj other kuds tkm (hose occupied by their ^ 

^ * aw;«v3.' ' '-v’' 


homesteads. A putneedat who holds an 
entire pergunnah and never uses a single 
oottah of the lands comprised in his 
putme^ for agricultural or horticultural pur- 
posea^ would ' have been liable to be sued 
under that Clause, if it had been still in 
force as law ; and I see no reason, therefore, 
why the purpose for which the land is used 
should have anything to do with the jurist 
diction conferred on the Revenue Courts by 
that Clause. Whatever may be the true 
definition of the word *^ryot” as used in Act 
X of 1859, it is by no means necessary that 
he should be an actual cultivator. Section 6 
I says distinctly that a ryot who has held'* 
land for twelve years consecutively is entitled 
to a right of occupancy exactly in the same 
way as a ryot who has cultivated** land for 
the same period ; and as Clause 4, Section 23, 
applies to all cases in which the subject- 
matter of the lease is land, 1 do not see the 
slightest reason why the defendant in this 
case should be permitted to object to the 
jurisdiction of the Revenue Court, even 
though he may not be a ryot within the 
meaning of the Act. The land for which 
the rent is claimed is, it is true, situated 
within a bazar, and it is also true that it 
is occupied by a building and not used for 
horticultural or agricultural purposes. But 
it is nevertheless land in every sense of 
the term; and* as the suit is, therefore, a 
suit for arrears of rent due on account of 
land, it was instituted in the only Court in 
which it could have been instituted at the 
time. There is nothing whatever in the 
Act which says that the land should not be 
situated in a town or in the vicinity of a 
town ; nor is there any thing in it to give * 
the slightest support to the contention that 
the land should be used for a particular 
purpose or found in a particular condition at 
the time when the suit is brought before ^the 
Revenue Court can assume jurisdiction to try ' 
it. Suppose, for instance, that a ryot cultivates 
his land with paddy, for one year and then 
ereok a building upon it or allows it to 
remain uncultivated in the next year. A 
suit for arrears of rent due for the first year 
would certainly bo governed by Clause 4, 

^ Seo&n 28, Act X of 1859, and I see no 
' reason whatever why the same Clause should 
not apply to a suit brought for the arrears of 
the next year. 

It has /been said that there are several 
deiexsioas of this Court by which it has been 
held that suits for arrears ot rent due on 
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account of lands not used 'for lioriicultural 
or agricultural purposes are not governed" by 
Act A of 1859. I have#trefully read those 
deeisions, but with the greatest deference to 
the learned Judges by whom they s,were 
passed, I feel myself bound to say that they 
are based upon an .erroneous construction, of 
the law. Iwish to add further that the^ 
are some decisions to the contrary effect (see 
II Weekly E^orter, Act X Uulings, page 9, 
Gap Number, Act X, page 78, ditto page 102, 
ditto page 46, V Weekly Reporter, Act X, 
page 60, VIII Weekly Reporter, page 90), so ! 
that there is no ground whatever for saying 
that the question has been set at rest by a long 
and uniform current of decisions. Indeed, the 
point was only a few days ago referred to a 
Pull Bench in Special Appeal No. 31 of 1871, 
though I regret to say that the reference 
fell through in consequence of the Judges 
sitting on the Full Bench having come to the 
conclusion thatHhe question did not arise in 
that particular case. 

As however, the view taken by roe is in 
conflict with that taken by some of the learn- 
ed Judges of this Court, I would reverse the 
decision of the lower Appellate Court sub- 
ject to the opinion of a Pull Bench,” 

Under Section 86 of the Letters Patent of 
1856, the judgment of Justice Glover be- 
came the judgment of the Court. Hence 
the present appeal. It came on for hear- 
ing on Jiihe 26th 1872 before the Hon’ble Sir 
llichard Couch, Kt., Chief Justice, Hon’ble 
H.V. Bayley, and Hon’ble W. Ainslie, Puisne 
Judges. 

Mr. Montriou urged for the appellant the 
arguments upon which Justice Mitter rested 
his judgment, Mr. Twidale in answer sup- 
ported the judgment of Justice Glover. Mr. 
Montriou was heard in reply after which 
the following judgment was delivered 

The Chief Justice . — This suit was brought 
in the Court of the Deputy Collector of 
Jessore, under Clause 4, Section 23 of Act 
X of 1859, for arrears of rent at an enhanced 
rate of land held by the - defendant in the 
Jessore Bazar. The land was occupied by 
a building^ which was admitted to be the 
property of the defendant and no part of 
the rent claimed was alleged to be due on 
account of the building. When, or under 
what cil^cumstaUces the buUding was erected 
does not appear. 


The Deputy Collector made a decree for 
rent at an enhanced rate which was res^ersed 
by the Officiating Judge of Jessore on the 
ground that the suit should" not have been 
brought under Act X of 1859. He seems 
to have considered it a!S a suit for the rent 
of a house which it was not, but possibly He 
may have meant the rent of the land upon 
which the house stood. 

On special appeal to this Court the 
learned Judges, by whom the case was heard, 
were divided in opinion, Mr. Justice Glover 
holding that the rent of land used for build- 
ing purposes cannot be enhanced by a suit 
under Act X of 1859, and Mr. Justice 
Mitter holding that a suit for arrears of 
rent of land, although it was occupied by a 
building, was 'within Clause 4 of Section 23, 
apparently assuming that, if a suit for rent 
would lie, a suit for enhanced rent would. 

And if by land in that Clanse is meant 
land occupied by a building, 1 do not see 
how the conclusion, that a suit for a higher 
or enhanced rent of such land mky be 
brought in the Collector’s Court, can be 
avoided. The erection of a building upon 
the land with the consent of the landlord 
does not give to the occupant a right to 
hold the land perpetu^ly at the same rent. 
If his rent was liable to be raised before, 
it would be so still, unless the circumstances 
amounted to an implied contract on the 
landlord’s part that ho should always hold at 
the same rent or in fact to the grant of a 
perpetual tenancy at a fixed rent which 
would be determined by the Court in a suit 
between them. 

If, as Mr. Justice Mitter thinks, Section * 
6 of Act X applies, and a ryot holding 
land for 12 years has a right of occupancy, 
Section 17 must also apply so far as the 
groui^ for enhancement can be made appli- 
cableW 

But I think that, in determining what is 
the meaning of land and holding land in 
Act X, we must look at all the provisions of 
the Act. It may be assumed that it was not 
intended that one part of it should apply to 
one kind of land and another part to another, 
and that land in Section 23 should have a 
different meaning from what it has in other 
Sections. The Deputy Collector saya frith 
truth that it is extremely difficult to apply 
to bazar lands occupied merely , as huilding 
ground, the provisions of 6aotm 17 which 









are maaifaatly iat^n^ied applied ta iihe 
rent af ; lands used for sy^rteaHural parposas. 
And these are tiet the only provisions in 
the Act of whiah that may be said. Section 
112 and ; the following Sections can only 
npply to land used for cultivation. The 
intention of the legislature is to be deduced 
from. . Ifae whole Act and a oonstruction 
whmb makes the whole of it consistent is to 
he preferred. I think this is the ground of 
tho decisions in this Court that lands need 
fdif building purposes are not liable to en- 
hancement under Act X. 

' ,;^nd when we consider that a, right of 
occupancy of land used for building pur- 
poses at a permanent rent may depend in 
acme cases upon the terms of tHe original 
letting or upon equities arising out of the 
landlord’s conduct^ the suit for a highecjor 
enhanced rent seems to be properly cogniza- 
ble in the Ordinary Civil Courts. I there- 
fore think the decree should be confirmed. 

R. COUCH. 


2Bih June, 1872« 

JUr, Justice. concur. 

W.AINSLIB. 

Mr^ Justice am of opinion that 

the suit fbr enhancement under the circums- 
inimees of this case will not lie under Act X 
of .il8$0^ and the current of decisions is to 
that effect 

H. Y. BAYLEY. 

June^ 1872« 

. : 1 
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Applicoktion foT Beeisus of JuBytaent ' poised 
.^ ths MomtMe Elphinetone Jocksm omd 
ike Hmorohle (kp&cool Ckunder Mukefiiu,\ 
two of the Judges of the soid Court, passed 
omihe Utk of July 1871 in Special Appeal 
22iofmi. 

j^ato Chander Pal and Nobo ) 

K-iahore Sen. J Petitioners, 

versus 

Omora Charan Dob and others 

* For Messrs. Woodroffe and 

M. M. Ghose, and Babns Doorga Mbhon 
Das and Eajendra Nath Bose. 

For the opposite par«y— Babus Sroenath 
Doss, Qrish Chundor Ghose, Iloma Nath 
Bose and Bomesh Chunder Bose. 

The plaintiffs allege that they purchased a 
seven annas share of a zetnindary in the 
district of Bylhet at an auctjMn sale for ar- 
rears of revenue : that they had been put 
in constructive possession of the said share 
by the Collector as prescribed by Section 29 
Act XI of 1859 ; that immediately after 
they had been so put in possession, the 
defendants (who were altogether 135 in num- 
ber) with the exception of one who was a 
mere proforma defendant, being a person in 
whoset name one of the plaintiffs had bought 
his share in the zemindary at the said auction 
sale, combined together and resisted the 
plaintiffs’ taking possession upon the ground 
that they the 134 defendants, were the for- 
mer proprietors of the said zemindary. The 
plaintiffs therefore prayed for the possession 
of the seven annas share which they had 
puTohased, and also for mesne profits. 

Of the said 134 defendants^ many did 
not appear at all, while those that appeared 
presented separate written statements either 
singly or in groups of two or more. The 
defence of Omora Charh Deb, one of ^he 
defendants^ was that, he and his brothers 
did not combine with the rest of the de^end^ 
ants in keeping the plaintiffs out of posr 
session, and that he and his brothers wero^' 
not the^defaulting proprietors of the aemiur 
daty a share of which the ^n tiffs had 
purchased, . and that all the lands which , he 
and h^ie brothers held in Ihe zemrndary bad 
been lo|^g^ before the s^ separated from 
t^ reet the zemindary, at|d a separate 
a^pat had been opeh*^ oa account of the 
nmOi Joader Act XI of mt the 


CBIjilfAL KULINGS. 


mUinm in^0. . « 


consider necessary should be deposited, in the 
first instance, to defray the expense for th 0 
witnesses* attendance at the Sessions. 


T/ie June 1872. 


W. J. MONEJY. 


CniMiNAii Appellate JuRisntOTroN, 
Present ; . 


The Hon’ble P, B. Kemp and 
„ „ P. A. B. Glover 



In the matter of Jaunobee Chowdhrain, 

Fetitiouen 


Mr. J. T. Woodroffb, and ) For Peti- 
Baboo Sreenath Doss, . . . f tioner. 

Section 337 Coda of Criminal Procedure—Xative Lady* 
Wltaieso^Modo of e&iniiuition. 

Under Section 307 of the Code of Criminal Procedure 
Seaslons Judges are bound to BatUofy themselves in the first 
instaooe before they issue s^mp)c^^s^on a witness, that ^e 
evidence of such witness Ds essahtial to the just decision of 
the oaso and when a ttative lady is atimmoned they ought 
to examine her in auoh .a miUiner aa ts constationt with 
native social usages, bare oeingtaken to see that she is not 
subjected to any InsuU and thijit her rank; and social posL 
tiou be taken into dl|b conaideratioir. 

t,;v i 

In the case of Queen versus Goreebooht 
Turufdar ani five others, who were charged 
with several counts ‘before the IJeputy 
Magistrate of T^ngaih^ in (he district of 
Mymensing, in oonnectm with the murder 
of one J ubber Khan, Goreeboola applied to 
the Deputy Magistrate on the 16th of May 
last for the issue of a sumtnous to Jannobee 
Chowdhrain, Zemindar of Pergunnah Kag- 
mary, requiring her to attend the Sessions 
Court ; to which he (Gereehcola ) had been 
committed,, along with the other prisoners^ 
by the said , Deputy Magistrate, to take 
thoictrM. The Deputy Magistrate refused 
the applioatiou^oh 20fh May> on the ground 
that its'objeOt was only to cause harassment 
and annoyance to the lady. Thereupon 
Goreeboola renewed; his application on the 
27th idem, before the Sessions Judge of 
Mymensinfe with referee .to which that 
officer cordejJ the following order 

May 1872, 

If the Deputy Magistrate^ ophriders the 
witness in question is included in the list of 
witnesses for the pu^)^ of vexation, he 
should proceed according to the provisions of 
Section 228, and fix stich a sum as may 


On receipt of this order the Deputy Ma- 
gistrate issued a suinmons on Jannbbeo 
Chowdhrain on 31st May last which was re- 
turned as duly served. But the lady having 
refused^ to attend the Court notwithstand- 
ing, Goreeboola applied to the Sessions Judge 
through his Counsel for the issue of other 
processes to compel her attendance in Court. 

On the 17th of June last, the Mookhtear of 
Jannobee Chowdhrain put in a petition pro- 
testing against the issue of warrant . against 
the l^y. The Judge however passed the 
following order 

appears that a witness Jannobee 
Chowdhrain, summoned to attend this Court, 
has not appeared, and that upon the toturn 
of the summons to the Magistrate, that officer 
took no further stops to secure her attend- 
ance, although requested to do so by the 
Counsel for the prisoner, but referred the 
pnatter for the orders of the Sessions. Unuec^ 
sary delay has consequently arisen; as this 
Court has no power to issue a warrant for 
the attendance of a witness with a view 
to his giving evidence. . The Counsel for 
the prisoner has stated to the Court, that 
the witness is an important one for the de« 
fence. Under these circumstances it appears 
advisable for the ends of Justice that 
trial should be adjourned, and it is accor- 
dingly so, till the ensuing Sessions. 

A gujpy of this order will be forwarded 
to the Magistrate, and he will be directed to 
take necessary legal steps to secure the wit- 
nesses’ attendance at that date. 

W. J. MONEY, 

. Smions Judge 

\lthJune\Vt2, 

Tbo 16th of July was fixed for the trial, 
aud the Magistrate directed the Deputy # 
Magistrate of Atia to carry out the order 
of the Sessions Judge. : , , 

Against the orders of the Scions Judge 
Jannobee Chowdhraiu preiiehte^ A petition to 
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tijo Hif?h Court thtougli her Goungel * upon 
tvhich Justioert Kexnp and Glovor pagbed the 
order which is subjoined ; — 

By Me Justiob Krmp.^TIus is an appli- 
cation on the part of Jaunubee Chowdhrain, 
the Zenjiindar of Porguuiiah Kagmary in 
iSillah Myineusing. It a 2 >pcars that lu a 
f^essions case this lady L is hccii cited by 
one of the prigouers as a witiiosa The De- 
puty Magistrate of Tatigail, Mr. Androws, 
vas of opinion that the witness was includ- 
ed in the list of witnoHses cited by the do- 
fendaiit for the purpose of vexation, and 
that, as the accused ]>ersou was not able to 
satisfy the Deputy Magistrate that there 
were reasonable grounds for believing that 
the evidence of this lady was material, 
the Deputy Magistrate therefore rofhsod to 
summon her. Tlio Sessions Judge states 
on the information of Counsel, that the 
witness was a material witness, he has di- 
rected her to be summoned, and the trial has 
been adjourned for that purpose. Under Sec 
tion 367 of tlie Code of I*rooedure, the 
Boflsions Judge has the discretion ‘^at any 
stage Hf a trial to summon and oiamino any 
witness whoso evidence ho shall consider 
essential to the just decision of tho case.” 
It does not appear to us that in the exor- 
cise of this diHcrotion tlie Sessions Judge has 
satisfied himself that tho ovideuco of thia 
lady is material, or that there are rooson- 
ablo grounds for believing that such evidence 
is essential for tho just decision of the case, 
and it was all tho more incumbent upon 
the Hessions Judge to have done so, because 
the Deputy Magistrate hud hold that this 
lady v/uft summoned by tho prisoner for 
^pWposes of vexation. Wo thorefuve direct 
1 ho Bossious Judge first, on consideration of 
tho ovidonco for tho prosecution, and after 
examining tho pri^iontr, to satisfy ^imsolf 
that tho evidence of this lady is essential 
for tbo just disposal of the case, ami if he 
arrives at the opinion that her attondanoo is 
essential for tho just decision of the case 
and. that it is necessary to examine her, he 
will examine her in sncfi a inaunor as is con- 
sistent with native social usages, taking cai'O 
that sho is not subjected to any insult. Wo 
leave this to the discretion of the Judge who 
wdll take into ounsidcraiion the of the 
liidy aud her social position* - 

In the moautime no warrant wiU issue* 


Mb. JUSTICE GiiOVEB.-— I am of the same 
opinion. Tho Sessions Judge, I think, is 
bi>and to decide whether or not the wit- 
ness's ovidouoe is inatorial, and whether or 
not rfiQ has been called merely for pur- 
poses of vexation before exercising his dis- 
cretionary jjowor under Section 367. The Ma- 
gistrate, before ho insists on a witness's 
attendance, is bound to sa|fisfy himself under 
Section 228, and it appears only reasonable 
that when the Judge takes the responsibility 
of a sitnimons on himself, ho should do like- 
wise. Of oourso if ho decides to summon the 
lady he will take care tliat the examination is 
conducted in conformity with native usages 
when a lady of rank is a witness. 


Upon the above order of the High Court 
reaching tho Sessions Judge of Mymonsing, 
that gent Ionian at once addressed a letter 
protesting against tho order to the Regis- 
trar of the liigh Court, asking him to lay 
the same before the Hon'blo Judges who had 
passed the ordor referred to. The letter 
was accordingly submitted before tho learned 
Judges, who recorded the fii>l1owing order 
with reference to tho remarks of the Sessions 
Judge 5 — 

« 

Wo have considered tho letter of the Ses- 
sions Judge. It api>ear8 that Mr. Justico 
Kemp was in error in stating that tho wit- 
ness, Jaiiuoboc Chowdranoe, had not been 
summoned at all by the Deputy Magistrate, 
Mr. Andrews. That sho was so, is clear ; 
though we think this, the opinion of tho 
Deputy Magistrate, that this lady was 
oited by the prisoner merely for purposes of 
vexation, was in no ways modified. Wo 
dosire that our previous instructions may be 
carried out strictly m the manner laid down 
m our decision of tho 24th ultimo* 

F. B. KEMP, 

F. A. B. GLOVER, 

* Judges* 

mJulg 1872 . 


BIYENUE CIRCULARS. 


Mk% 1872 . 


V. H. ScHALCH, Esq., . 


No. 1. 

The attention of Local Officers is,called to 

ri.*. CO of judgement 

Mohun lUm j li a in the case .inentionea in 
(D *6 fo n d a Ik t) ihi* f-iiA niArd'Sn renortfid, at 
Baboo SbibDutt tttyt 

Sijiff and o t h e r s page 230, VolumC VlII, 

Reports, tvhere- 
lawRf^oru, ^ jjj laid dowii 

that in all sales held by the Collector for the 
realization of Government demands realizable 
aia^ arrears of revenne, the procedure laid 
down in Act VII of 1868 (B. 0.) is to be 
followed: ‘ 

2. Therefore where a fine had been impos- 
ed for non-attendance of proprietors %eforo. 
a Duputy Collector for the purpose of a par- 
tition under 'llegiilatiou XIX of 1814, and 
the amount had been ordered to be paid on 
a given day, but was not so paid, but tender- 
ed subsequently, it was hold that the Col- 
lector ought not to have sold the property of 
the defaulters, but should have received the 
amount tendered* 


No. > 

Th« following is added as Clause 1 A, Sec- 
tion 13, Chapte%.Xl, page 187, Board’s 
liules — ^ 

When any person is confined in the Civil 
Jail for nou-payrdent of a debt to Govern- 
ment, the Sanction; of the Board is necessary 
to his release, long as a anra ex^^beding 
Bs. 1,000 remain dtte from’ him. 

Ir is hereby notified^ for general infomw- 
tidn thdt tbe Board 6f B^venue having wh 
ferrjid to Goternment the q^ieaflba 


with reference to the Koad Cess Act, the 
additional one per cent, under Clause 4, 
Section 8, Chapter XX, page 282; of the 
Board’s Eules, shbuld contiime to be Ipied 
in all estates coming under settlement, the 
Government has decided that' ti^o extra one 
per cent, should be retained where it is paid 
under existing engagements, and tlmt ar- 
rangements for its paynieiit at futpre settle- 
ments should continue, to be effected, at 
any rate until the Hoad Cess Act is in full 
operation. 


No. 4. 

Thb latter part of Clause 1 A, at page* 32 
of the Board’a Rules which was corrected bjr 
Circular Order, No. 6 of December 1871, is 
restored and should be read as it stood in 
Circular Order No. 6 ofPebruaiy ,1871 — 
‘‘ And either return the pieces to the person 
tendering the coin, or, at the option^ the 
latter, receive it at the rate of one rupee per 
tolah.” / 

2/ The Ibllowing is added as Glaive I G,, 
at page 32-*-#One-f<>urth and one-eighth iSf a 
rupee coin should be received as legS. tender 
for the corresponding fractious of a rupee at 
their nominal value, imrespectiva of the di- 
minution in their weight for reasonisble wear 
and tear, provided that they have not been 
clipped or filed, or defaced or dimioidbKfd 
otWwiso than by use.” . 


¥ 


No. 5. 

The: following rule is added as para. 19 A 
of the instraotidns for the administration of 
Land Acquisition Act X of 1870 — 

. 19 A.— Whenever an award' is made by 
an Assistant or Deputy Collector empowered 
to act as a Collector under Section 3 of the 
Act, it must tdeeive* the approval hud eon- 
firmation of the Collector of the dletrict, 
before, ib® awarded is teo^derdd^ ijmder 
Section 11 to the persons entitled 
it. To ftllow time for the aee^aary refer^oe 
to the GoUeotor, an Aisdii^t , Deputy 
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(Jolicctor enjja^d in making an awat'd sliould, 
after making the i*equmito inquiries under 
iSection II, postpone Iuh final award under 
the piovisiows of SecUpn 12, and report Ibis 
opinion on tho case to the Oollector, forward- 
ing at tho eame time all documents which 
may seem necessary to enable that ofiicer to 
judge of tho propriety of tho proposed award. 
On receiring such report, tho Oollector will 
pass orders upon it, which orders will bo 
nual. oomplotion report of every case 
under the Act, and every progress report 
when such reports are submitted, must bo 
subscribed with a cortiflcute signed by the 
UoHector, that the prices awarded are not in 
excess of those for which similar lands are 
actually sold iu the same parts of the dis- 
trict, or, in case tho Collector should be 
unable to find evidence of the circumstances 
of actual sales, that tho prices awarded are 
not greater than those which similar lands 
in thu same parts of tho district might bo 
reasonably expected to command. When 
the lands to bo occupied are considerable in 
extent, the Collector may, after confirming a 
few initial awards, authorize the adoption of 
the same rates in regard to smilar lands to 
be subsequently oocupiod under the same 
deelt^alion. In such cases the officer engag- 
ed in leaking tho awards may tender com- 
pensation at tho rates so fixed without fur- 
ther reference, merely certifying with each 
progress report that no comi^sation has 
beiijfu tendered by him, except iildor sanction 
of the Collector, either express or construc- 
tive, as almve presreibod. It will be the duty 
of the Commissioner iu forwarding tho pro- 
gress reports to the Board, to record h»S opi- 
nion in respect to the suitability or other- 
the awards shown iu them. 


No. 6. 

Tn preparing the Business, Return No. 
Vni, District Officers should include ** no- 
tioes of enhancement and relinquishmout 
served by orders of the Colloetor under flec- 
tions 14 and 20, Act V III (B. €.}, 1800; 
undot heading 4 of tho rcvisca form of that 
return. 

A* Monst, Esq., o, a 

NoT 

Tn«) monthly retuni prescribed in para 0 
of the rules tasued by ike LleutenanbQover* 


nor of Bengal for tho guidance of all officers 
engaged in carrying out tho provisions of 
Act VIII of 1872, will bear the number 
VI A* on the Board’s list of periodical 
returns. 

The half-yearly returns required by the 
Government of India (Uoturns Nos. 1, 2, 
and fi, in tho Financial Resolation No. 2887, 
dated 10 th April 1872,) will bear tho num- 
bers XXIJI A, XXXIIT B, and XXIII C, ros- 
pootively, on the Boaid’s Ijst. 

Tho annual return required by the Govern 
mont of India (Roturn No. 4 in tlio Reso- 
lution above quoted) will take the place 
of the present Income Tax Return No. XLIII 
in the periodical return list. 


No. 8. 

REPBunmo to Circular Order No. 8 for 
April 1872, • District Officers are' re(|uostcd 
to send the reports therein called for through 
the Commissioner of their Division, who will 
forward them with his own report to tho 
Board. 


No. 9. 

Under the orders of Government the follow- 
ing rule is issued for the guidance of oflicem 
4;Dga^d iu assessments of Income Tax under 
Act VIII of 1872— 

If any person whoso income is derived from 
the profits of land alone shall object to the 
assessment made upon him, and shall prove 
that he is a farmer or uuder-tonant of lauds 
paying less than Its. 1,000 as rout to land- 
lords, and that be has no permanent rights, 
but is a mere tenanj^, such person shall bo 
exempted from income tax. 

. ^ 

^ No. 10. 

Add the following as Clause 29 A, Section 
XI, Chapter V, page 68, Board’s Rules-— 

29 A,*— Tu using tho hydrometer, special 
care should be taken that no saoeharitio 
matter is introduced into tho liquor after it 
has been drawn from the stilband before it is 
tested* This is sometimes done by allowing 
the liquor to trickle over a little bag into the 
vessel wbieh receives ^t for testing. The 
eiTebt of tho addition of sugar, or other 
soluble matter to spirit, is to heighten tho 
specific gmvity;,and to weaken its strength, 
thereby antailiug loss of revenue. 
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(From the Fioneer^ June 16, 1872 J 

L-^Let Government pufc an end to the 
publication of all bnt a single edition of Re- 
ports. This could be very easily done. The 
pr<?seat Reports are to a large extent de- 
eudent on Government support, given either 
irectly in the shape of salaries paid or 
copies bought, or, ij^directly, by the permis- 
sion to have access to the rulings . of the 
courts. It may safely be said that no cdUion 
of . Reports, *to which Government refused 
some such support, could hold its own. If, 
however, it were found necessary to do so, 
there would be no difficulty iu prohibiting 
reference, by counsel in argument, or by the 
court in its judgment, to any but to certain 
sanctioned Reports, such a provisiou apply- 
ing, ot course, only to rulings of the Indian 
Courts. 

II. — Let these sanctioned Reports be a 
single edition of Indian Reports, edited by 
the Legislative Department of the Govern- 
ment of India with the concurrence and assis- 
tance of the several Chief Justices. 

III. — Invite the present Chief Justices to 
become honorary members of the Legislative 
Council, and, for the future, let it bo under- 
stood upon the appointment of a Chief 
Justice that one of his principal duties wiU 
be €o advise Government on points requir- 
ing legislation, and to superintend and con- 
trol the reporting of the decisions of his 
Court for the consideration of the Legislative 
Council. Further, strengthen the Legis- 
lative Council by the addition of any Civi- 
lians who take especial .interest in law and 
show especial interest in questions couuected 
with its administration. 

IV. — Appoint a standing committee of the 

Legislative Council which might be called 
the Amending Bills Committee, whose espe- , 
cial business it should be to cousid# the 
cases referred, and the amendments tecom- 
mended, by the Chief Justices, and, froni: 
time to time, to submit Araendiug Bills in 
whibh such amendments as had been suffi- 1 
ciently considered and agreed upon might j 
be embodied. Of this Committee thei 
Legal Member of Council should he ex-c^do 
Chainntm, the three Chief Justices should be 
ex-officio members, and with a view to getting 
the fullest advantages <^ ,the phjef Justices’ ^ 
opinion, members of the committee might,* if 
necessary, be allowed to vote by p^ioxy. A 
specif Secretary should, be ' to 


the committee, or an Under-Secretary to Go- 
vernment in the Legislative Departmerl be 
appointed, who might relieve th© principal 
Secretary of other duties, and allow him to 
devote sufficient time to the Committee. 

y,— Let the report of this Pommittee, 
together with the Bills, embodying the pro- 
posed amendments, be published iu the Ga- 
zette, circulated to Local Governments, and 
thus the utmost consideration and publicity 
bo secured before the Bills become law. 

VL — ^Let the Committee also decide which 
of the oases referred by the Chief Justices 
should be reported. 

VII. — The gentlemen at present employed, 
at the various High Courts in the task of re- 
porting, should ^ appointed officers of the 
court, whose business it shtffild be to read 
all the judgments carefully, submit to the 
Chief Justice cases which appear primd fmie 
I to require reporting, and, in important cases, 
attend at the hearing, take notes of the ar- 
guments of counsel of the cases cited, and 
give the fullest possible account of the 
grounds on which the decision rests. If the 
Chief Justice allowed the report, he would, 
if he thought necessary, in consultation with 
his colleagues or with the Judge who tried 
the case, offer remarks of his own as to the 
mode in which ho considered the law to re- 
quire amendment, either in correcting, 
amplifying, pr illustrating. 

VIIL — In f rder to give the Chief Justices 
leisure for the new duties imposed upon them, 
the High Courts should be relieved of all ori- 
ginal Civil work, except particular specided 
classes of cases, e, Admiralty Probate, 
Insolvency, Marine Insurance, <fcc., &o., and 
such cases as it pleased them, on spdo^ 
grounds, to call up for hearing; and of all 
criminal work except the trial of European 
British subjects. Much of the work at pre- 
sent done with High Courts would be per- 
fectly well discharged by the ordinary, Civil 
tribunals, or, as to criminal cases, by the 
regular Magistrates and Sessions Judges. 

IX.*^The powers of the High Courts, 
their procedure and the laws to 1^ adminis- 
tered, should be ascertained and defined by 
legislation in the clearest possible mapper. 
Then* ordinary procedure ought to be as- 
siiniktcl to that of the other couitsof the 
country, which indeed they already resem- 
ble in every important parUcstl^, gnd only 
differ from just epongh to 
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siou^ftftd to justify constant references to 
English laws, and to precedents which, in 
many cases, haVe long hecome obsolete 
everywhere but in India. The amended Code 
of Criminal Procedure has, to a large extent, 
provided for this matter so far as regards 
criminal trials; but the same thing ought 
undoubtedly to be done in every other de- 
pa^ment of justice. The High Courts 
'liquid then become a real school of law 
for the rest of the countiy. At present the 
value of their proceedings on the original 
Side is frequently diminished by a doubt as 
io how far, if at all, the law, according to 
'#hioh they administer, is binding on mofus- 
sil courts. On such subjects, for instance, 
as the I^w of Contracts and Evidence there 
were, until recent legislation placed all 
the courts of the country on an equality, 
very important differences between the law 
followed by the High Courts on the original 
side and that observed in provincial tribu- 
nals. Such a difference is, at the present day, 
absolutely meatiingless, and involves an enor- 
mous waste of power. It diminishes the 
number of cases in which the lower courts 
can look to the High Courts for guidance, 
and introduces an entirely unnecessary ele- 
ment of confusibn into the already suf&- 
ciontly tangled web of Indian Jurisprudence. 
It is, moreover, very bad economy, from a 
financial point of vi^w, to employ High 
Court Judges to cases which outside the 
-courts of a presidency town^iare disposed of 
in a perfectly satisfaotoiy manner by officers 
who do not draw a quarter of a High Court 
Judge's pay. As it is, so much of the 
Judge’s time is takem up in trying oases, 
which Small Cause Court Judges and Magis- 
^4g|i;|es, are elsewhere considered competent 
to deal with, that the work of legislation ! 
goes on, apparently without interference or 
assistance on the part of the judicial body. 
Take such a measure, for instance, as the 
Evidence Act. Surely here, if ever, was an 
• occasion on which the experience and know- 
ledge of the Judges should have been utilized. 
Yet so far as we gather from the printed 
Beports, np single communication appears 
to have reached the Government itom any 
High Court If this is so, one of , the most 
irapqrtant checks on rash, iil^onsidered 
l^nslation would appear to have been neg- 
lected, No persons are so competent to 
^speak about the defects of the law as the 
heads of that profession whose tasks it is to 
administer and explain it. , ^ . 


Suph are the general outlines of the 
scheme which we venture to put forward. 
The principle on which it proceeds has, we 
consider,' passed beyond the region of con- 
troversy; the best mode of carrying it into 
effect remains to be ascerUined. 


NOTIFICATION. 

!Phe 2nd July 1872.-— The following Rides 
for the examination df candidates for Civil 
Appointments are published for general in- 
formation ; — 

1. An examination of candidates for ad- 
mission into the roll of per- 
of cxamina- qualified for civil ap- 

pointments under this Go- 
vernment will be held in the month of 
February 1873. 

S. A preliminary examination in English 
and the vernacular, of those 
mUiAtion!^^ candidates who have not al- 
ready qualified iu^ those sttb- 
jects, will be held on a prior date to be here- 
after notified. 

3. The following persons 
toSKioniS! 0“*y ■will be admitted as 
didatea for appoint- candidates fojp appointments 

ments of Ks. 100 i* -r> iaa . 

and upwards. OX Rs. 100 per mensem |tnd 
upwards : — 

(a) Persons who have been six years in 
the service of €k)vemment. 

(d) Persons who hq^ve passed the Entrance 
examination aud have been three years in 
the service of Government. 

(c) Persons who have passed the First 
Arts examination and have been one year in 
the service of Government. 

^provided that they have in each case 
atta^ed and have held for not less than one 
year a responsible permanent appointment 
above that of copyist iu one of the civil 
departments of the Government service, and 
can produce a sufficient certificate of ability, 
good conduct, and fitness for promotion from 
thejr official superiors. 

(d) Persons who have taken a University 
degree in Arts, Law, Medicine, or Engineer- 
ing. . 

Persons who may be specially autho- 
red by Government to appear as candidates 
by a o^tlfioate under the hautd of a Secre- 
tory to Government. 
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4. The followiQg4)|jpoQS 
p<mns ^ eligible be also admitted ae can- 
didate didates for appointment of 


menta of lose than than Bs. 100 Dcr znen- 

Es. 100 per mfcMem. aw mou 

sem :- 


((x) — Persons who have served Govern- 
ment with credit and efficiency for not less 
than three years, whose thorough facility in 
the use of the vernacular is certided> and who 
pass a preliminary examination in English. 

(6)«*-Natives of Hindustan and of other 
districts which may be hereafter specially 
notified, who have served Government with 
credit and efficiency for not less than three 
years, and who can show that they have 
received a thoroughly good education in the 
vernacular. 

(c) — Persons who have passed the Entrance 
oxaminatiou in one of the two first divisions. 

(d) — Persons who may bo specially autho- 
rized by Governnfent to appear as candidates 
by a certificate under the hand of a Secre- 
tary to Government. ^ 

5, A certificate will be required from 
every candidate of his cha- 
respectability, and ge- 
neral moral fitness, — such 
certificate being signed by two gentlemen of 
his own nationality, resident in the district 
of which he is a native or where he usually 
resides, and also signed by the Judge or 
Magistrate of such district. The certificate 
of the two first named is expected to be 
b^scd upon personal knowledge, and the 
certificate of the Judge or Magistrate t« in- 
dicate that the gentlemen who have signed 
it are qualified by their position aud charac- 
ter to give such a certificate, and that the 
Judge or Magistrate himself knows nothing 
to the prejudice of the candidate. In the 
case of the town of Calcutta, instead of the 
signature of the Judge or Magistrate, the 
certificate should bear that of any Ju^ge of 
the High Court, or the Commissioner of 
Police, or the Commissioner of the Presi- 
dency Division. 

,6. Each candidate will be required to 

Medical cwMfloai.. » oertiecate from a 

medical officer, who will be 
specially selected for the purpose, stating 
that the candidate is generally a man of 
sound health, that he has expressed his wil- 
lingness to serve in an^ district of the Lower 
provinces, and that he (the medical officer) 
believes him to be capable of doing so, so far 
as can be j udged antecedently. 


7. (<j) — ^Every candidate for an appoint- 
ment of Rs. 100 per mensem and upi^rds 
will also be required to prove that he can 
ride, and for this purpose he may apply to 

Magistrate of the district, 
iDftr wSkiBlf"*' ■who will either satisfy him- 
self on the point, or select 
some other person ho thinks competent for 
that purpose. The examiner must certify 
from his own personal observation that the 
candidate can ride not less than 12 miles 
at a rapid pace, and is in this respect com- 
petent for all practical purposes of district 
work ; and if such examiner be not the Ma- 
gistrate himself, the certificate must be couii- 
toi*signed by the Magistrate. Ail candidates 
presenting themselves without such certifi- 
cate will be required to appear before some 
person in Galcutta who will be selected for 
the purpose. 

(6) — Every candidate for an appointment 
of less than Rs. 100 will be required to 
prove either that he can ride as above, or 
that he can walk twelve miles within 3^ hours 
without difficulty or prostration, to bo cer- 
tified in the same manner as the riding. 

8. Previous to the other examinations, 

E*«niarti«n of European candidates who 

Europwn candidates have not passed any Univer- 
in English. ^ examination will be re- 

q[uired to pass an examination in English, in 
order to show that they possess a thorough 
knowledge of reading, writing, and arithme- 
tic. They must be able to write well, quick- 
ly, and correctly, from dictation, to compose 
a report, and to do all ordinary arithmetic 
correctly and quickly, which must he duly 
certified by the examiners. 

By European is meant any person wh^ 
native language is English or any other ’‘Eu- 
ropean tongue. 

9. Besides procuring the above certificates, 

all candidates, subject to cer- 
exceptions hereinafter 
mentioned, will be required 
to pass an examination 

(1) In the Vernacular. 

(2) In Drawing, Surveying, and En- 

gineering. 

They may also pass an examination 

(3) In Law. 

(4) In the elements of Botany nnd 

Chemistry. 

(5) In GymnostieSa 
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a qualification in the three last sub* 
jeots will count pro UinU in their iavor. . 

10. No candidate who does not pass in 
Law will be eligible for an appointment of 
Rs. 100 and upSwards. For all appointments 
those who p'as^ in the elements of ^tany and 
Chemistry and in Gymnastics will be pre- 
ferred if they are otherwise fit. 


. E^miMAion in Urn Vernacular, 

ll. ; imtive candidates will lie re- 
showthat thejrcan 
naisloa for tiMAve read and write oinee papers 
' jitrd Orders in the , vernacu* 

lar with complete facility. 

12/ All European candidates will be ex- 

niitioii i^>r Speak and madorstaiid a vet- 

! nacuiar language,* to read it 

in print, and translate it. Iheir knowledge 
of it must be suihoient to enable them to do 
husiness easily immediately on appoitnment 

’ 13. The vernacular language In which 

candidates will be required 
^ to pass tinder the two pre- 
ceding rules may be either 
Bengali tsr Hindustani, Oorya or Assamese. 

Candidates who pass in Bengali only will 
not be eligible for vacancies in Bebar, nor 
Will candidates who pass in Hindustani only 
be eligible for vacancies in Bengal or Orrisa. 


Vamacnlsar 
guagos. 


Eieamimiian m Drawing, Eutyeymff, and 
• * Engmeering, * 

li. Candidates will be examined in the 
following subjects 

I. Drawing, -i 

II. Swmeging, . 

, IjSbfudmg 1. — Mensuration. 

2. -— Sur'veying with chain, and with 

compass and chain. 

3, — Levelling, 

\i 4* — Construction of field-book, plot- 

ting, tracing on the ground. 
« fi.^Const^uction and use of scales. 


Xueludiug 1/r^Gkmer^^ of propcr- 

i : ' ties of building materials 
; V < ^ in n^ comumn and of 
,,opnitrueiive t^'ad^. 

. ; S^&tpnatiug fin® simple build' 

simpls 



4. — Construction of simple roof 
and bridge tmsses for small 
spans. 


5,~Elements of road-making (in- 
cluding the construction of 
culverts and small bridges), 

15. Candidates for appointmenis of Rs. 100 
per mensem and upwards, who have obtained 
an overseer's certificate, and candidates for 
appointments under lie 100 per mensem, 
who have obtained a Sub-Overseer’s certi- 

t ^ate, will be exempted from examination 
drawing, surveying, and engineering. 


Emminaiion in Law, 

16, Candidates who possess a degree in 
Indian law will not^ be required to pass the 
examination in law. 

All others will he examined in the ele- 
ments of thft law prevailing^ in Bengal in the 
following’ branches 

(a) To qualify fpr the Police and Non- 
Regulation appointments. 

Criminal Law, 


Penal Code. 

New Code of Criminal Procedure. 
Police Act V of 1861. 

In this examination books will be allowed. 

(6) To qualify for Subordinate Execu- 
tive Service and other civil appointments-— 

1. Criminal Law as in (a), 

2. Revenue and Generm Law as fel- 

* lows 


Regulations I, XIII, and XLVIII of 1793, 
and XII of 1817. 

„ I, II, and VIII of 1819. 

VII of 1822, IX and XI of 
l$25,andIXof 1833. 

Acts IX of 1847, XXXI of 1868, and IV 
♦(B.C,) of 1868. 

„ XI of 1859. 

„ VII (B- C ) of 1868 and VIII (B.a) 
of 1869. 

„ XXI of 1856, XXIII of 1860. 

„ V of 1861. 

I „ VIII of 1871. 

„ X(B. C.)of l871. 

MuIUcip|^ Acts m force k 

In tbi^ esuBioiitipn fyt. BeycHlH^e. and .O^e- 
zal law ibbokc will sot 

.,s(c) ' ^0 ^laalii^ for ilW) 0{iiam 'iQe|Aii- 
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TltlAL BY JURY. 

In the Presidency towns of British 
India, trial by Jury has prevailed since 
the earliest days of the British Indian 
Government. Indeed, an Englishman 
could never persuade himself to believe 
that the administration of criminal 
justice was sound or otherwise unimpeach- 
able, unless the party charged with any 
offence was judged on the facts and 
evidence by a jury of his peers. It is 
not our purpose at present to discuss the 
propriety or otherwise of this opinion ; the 
fact, however, is certain that,- he has been 
taught from his infancy to regard the 
jury system as the very Palladium of 
British liberty, and accoidingly we find 
that soon as old John obtained a firm 
footing in the country, no time was lost in 
establishing the Supreme Courts in our 
Presidency towns for the administration 
of justice on the English model. The law 
which these Courts had to administer | 
was substantially the English law, except | 
under certain specified circumstances i 
when a departure from the rule was al- 
lowed. Since the establishment of the 
High Courts however, a different state 
of things has prevailed, A simpler and a 
more improved Civil Procedure has been 
introduced, and the Indian Penal Code 
ha^ supers^ed the English Criminal law. 
The trial, however, by a petty and oc- 
casionally a special juiy still exists, 
the farce of an initial trial by what was 


called the Grand Jury having been already 
dispensed with. 

By Act XXV of 1862, trial by jury 
was first extended into the Mofussil or 
interior of the country. A similar pro- 
vision was contained in Act VIII of 
1869, which however has just beeu re- 
pealed by Act X of 1872. This last Act 
which comes into operation from the 
1st of January next also provides for 
trial by jury or Assessors, according as the 
Government may choose to introduce 
i the one or other system into the several 
districts. 

We propose to discuss in this paper 
the relative merits and demerits of trials 
by jury as well as those by Judges only 
without the assistance of jurors or As- 
sessors, so far as the circumstances of 
the country are concerned. 

We are free to admit that trial by jurf 
is not wholly foreign to the ideas of the 
people. The system is analogous to what 
is called the Punchayet which, as is well- 
known, has existed in the country from 
time immemorial and has always been re- 
garded as part and parcel of our village 
communities. In all social matters, such 
as caste questions &c., even now the 
Punchayet is all powerful all over the 
country, and the veidict of the tribunal is 
acquiesced in with a degree of complai- 
sant cheerfulness which unmistakeably 
points to the excellence of the institu- 
tion. This, we think, is due to the un- 
controlled and free exercise of their 
judgment in matters with which our 
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jurors returned for the trial of issues/^ 
Most of our readers are aware that there 
was a time> and that not Idu^ ago, when 
“the good will of the Sheriff^' fibred 
as an item in an Attorney's BHr of 
Gouts# 

Let us now look to the other side of 
the question, that ih — the competency of 
trained Judges to decide a criminal case 
oii the merits. These, certainly, are 
gentlemen by birth and education, and 
having been accustomed, since they 
commenced life, to sift and analyze 
evidence, they afford a better guarantee 
than ignorant inen taken from a counter 
or a farm, for the correctness of the con- 
clusions at whicli they may arrive in the 
discharge of their judicial functions^ 
They have had generally ample oppor- 
tunities of observing men and manners^ 
and not unfrequcntly they are called 
upon to import their knowledge of the 
world, the doctrine of probabilities into 
their decisions. There is very often 
hard swearing on both sides, and the 
witnesses are found to a T quite mfait 
at their vocation. No amount of cross 
examination can break them down or 
expose the falsity of their statements ; 
now what is the Judge to do under these 
circumstances ? He proceeds now on the 
theory of probabilities which he finds to 
be a much safer guide than the conflict- 
ing testimonies of peijured witnesses. 
Can any juryman find his way to the truth 
through such contradictory . evidence ? 
Judges cannot aflbrd to tell the jury in 
their charge to them that “ this witness 
told a lie,^^ or ** that witness was to be 
believed,’' for that would be a misdirec- 
tion. The jury are to decide upon the 
evidence that is offered before them, and 
it is no paii of the business of the 
JudgOTtotell them what to believe or 
wha^ not to believe. How can the jury, 
then, form a Correct estimate of the 
evidence and come to a correct finding? 
And yet if these gentlemen pronounce a 
map to bo ‘‘guilty’’ and another to be 
“ not guilty,'* when they ought to have 
arri^d at a diametrically opposite cour. 
elusioTn, their oracular response must be, 
accepted 0^ Gospel, truth. The 


in this pr^iicament, are powerless for 
good or evil. 

It is not an easy matter to mark aright 
the demeanour of a witness. None, but 
those who have been accustomed to 
the task of examining and cross-examin* 
ing and re-examining witnesses, eUtt ^ 
detect the hireling or the tutored wit- 
ness. Very often a hem, a sidelong glance 
or 0^ fling qjT the head, &c., betrays the mam 
It is vei7 often fraught with a signifi- 
cance which the trained Judge alone can 
read. Jury-men can never be expected 
to unravel the mystery. 

The jury, besides, are liable to be un- 
duly influenced by the eloquence* of the 
advocate. Being generally shop-keepers, 
keranees, &c., they cannot be expected 
to have such a complete control over 
their feelings and passions as renders 
them proof against the artifices of Coun- 
sel. They are easily moved one way 
or the other. This much, however, cannot 
be predicated of the Judge who, having 
deliberately arrived at certain conclusions 
on the facts and evidence, cannot be 
persuaded to be shaken out of them^ no 
matter what the amount of oratorical 
powers which an Advocate may bring to 
bear upon his client’s case. 

The lower orders of the people, from 
among whom jury-men are recruited, 
very often suffer their judgments to be 
warped by their prejudice against certain 
classes of the community, when those un- 
fortunate classes happen to be arraigned 
in a Court of J ustica Railway Corapairias/’ 
for instance, can seldom enlist the 
sympathies of jurors. These latter are 
in general sure to return their verdict 
against them. On the other hand, we 
have known instances in Ireland of a 
Romanist Jury under certaiii circums- 
tances acquitting Romanists and a Pro- 
testant Jury acquitting Protestants. A 
Judge is always above such prejudice Q|r 
prepossession. His superior education il t 
an infallibie guarantee against such 
shameful conduct. Besides, high 
position n^es him “the observed ^ all. 
obsmers,*’ . The maintenance of that 
position is with him an object of par-- 
account importance, and. this^ aeeoidingly 
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imposes ap<m Mm the iiccessity of sacii- 
fioinghisown private’ incHaatiou at the 

slirine of daty. His ffspntation for uprighV 
ness end integrity of purpose is at sta^ 
and no OMiisiderations can weigh with 
Mm in determining the question befom 
Mm in hay other way than what the 
evidence warrants. 

^e have thus briefly set before our 
readers the relative advantages and dis- 
adtantages of trials by the jury the 
Judge without the assistance of jury or 
Mssessom. It remains for us now to sm 
how the system of trial 
obtains here in the metropolis and in the 
Moffusil, is found to work in practice. 

' Now to' begin with our Calcutta Petty 
j„^yj.^twelvc gentlemen sele^d at 
random from among the shop-ke^era, 
keranees, &c., form what is called the Petty 
Jury. In the hands of these are placed 
the fetes of the prisoners, who happen 
to be arraigned before the Calcutta 
Sessions Court. What their capwities 
are for sifting and analyzing the evidence 
that is offered before them may be easily 
gathered from their antecedents. Cabi- 
net-rnnkers, ■ shoe-makers and oteer 
Cossitolla gentry and wtem m public 
offices, in the height of their ignorance 
of the law of evidence, are no more 
competent to form a correct ^timate of 
the testimony than the gentleman who 
resides in the lunar sphere. And yet 
the verdict of these worthies dmdesthe 
fetes of all who have the good ot bad 
,>hriun« to be placed on the dock before 

^^^Sen again, with tefercnce to the 
theory of equality birtweeu _Ae jurors 
ind tho prisbuers, that is a myth-a mere 
fiction , of law, wheto 
drawn chiefly from among Mutfomen 

who claim kith dndkin^ththe d^i- 
nimt race add the latter h^pen to W 
pnm indigtmoiis'ori^nv The case how- 
■ .ever is, afferent where the ptwoners 
hapW to he. d^i^ ih coats ^ 
jtsfoons. Here the reM 
Quality hetweep ^ 

. Smsed is appm^t, apd Hmt 

tance tends m no small w 

determine the ultimate verdict in tne 


case. We have alreWy point^ out 
where 4he faUacy lurks in the theory. 
If the oluject of Criminal Law was to 
afford facilities of escape to the 
that object certainly was best secured oy 
the provision made in the law, to wit, 
that no man was to he condemned unless 
by the verdict of twrelve of his peers. 
Bat if it aimed at the dispensation of 
even-handed justice to all, we fear the 
proviso we have referred to was ml huti 
calculated to serve that end. Wha^ 
ever might have been the necessity lor 
its existence in the Statute 
England in days gone, by, wlmn the 
unnecessary severity of the English 
Criminal Law was a standing reproach 
to the country, a justification cannot on 
any account be now pleaded on its 
behalf, when the circumstances which 
evoked it into bring have wholly ceased 

to exist. ... 

That the Jury system, as it exists in 
the Metropolis of British India, mate- 
rially interferes with the dispensation of 
iustice, is a proposition which no body 
wEl have the hardihood to* deny. Ibis 
result is due to the system as it obtains 
here No particular person or persons are 
to blame for it. The theory of the system 
is radically wrong, and it is this theory 
that ought to be credited with all its 
shortcomings. 

How is it, wc esk, that Europeans 
charged with any criminal offence arc 
seldom found » guilty,"’ in spite of the 
uumistakeablc nature of the eburge by 
the Judge ? The Judge cannot, of courae, 
tell the jury what evidence to believe 
and what not to believe, but he does 
invariably point out to them the legal 
presumptions in the case, and the oirec- 
tioii to which the probabilities point. 
If notwithstanding this, a verdict pt 


not guilty"' should be returned, tpc 
Judge could on no account be held^ res- 
ponsible for tl^s result, nor do we think 
the jury either, for no body tm compel 
them to compromise their own convic- 
tions. If wc except the trial on ac- 
count of the ice-'house murfcr which 
resulted in the conviction of the Amen- 
ean boy Yery and that of the man Rudd 
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and one or two more such solitaiy trials^ 
we do not remembet a single ^nstanee 
in which a European charged with the 
murder or culpable homicide of a native 
w*as found guilty." A diseased spl^n/^ 
or ‘^a diseased liver^^ was invariably 
found to be the cause of the death, 
and in the case of Mr. Vi^rs, the facitm 
of the death of a native was admit- 
ted, and although the trial resulted in that 
gentleman^s acquittal, there was no en- 
quiry as to what was the immediate 
Cause of the death. This, certainly, is far 
from creditable to the systetn under which 
criminal justice is administerd. Not the 
slightest imputation can attach to Mr. 
Vigors, as he was acquitted by the 
unanimous verdict of the jury, before 
whichhe was tried, nor to the jurors either, 
who could not be persuaded to believe 
the evidence by which the case for the 
prosecution was in their opinion at- 
tempted to be trumped up. But it is 
evident that somebody must have had a 
hand in the death which was admitted on 
all hands to have taken place, and we 
would accordingly recommend, that as 
it is not yet too late to trace the culprit, 
measures be at once adopted by the 
Government of Bengal to ferret him 
out ; and we have not the least doubt but 
that the enquiry, if projected, cannot 
but be crowned with success. 

Let us now turn to the Mofussil. Even 
there the jury-box presents no better 
spectacle ; jury-men there are drawn gene- 
rally from among the ragged gentry of 
the neighbourhood, who are as wqp re- 
markable for their ignorance ae for 
their lack of a sense of justice or pro- 
priety. To be empanelled is regarded 
no mean honor. Bloated with an idea 
of their importance, they give them- 
selves all manner of airs on the box. 
Would only they were competent ! I ! 
The evidence that is offered before them, 
they can not generally even understand, 
much less sift or smalyze. They gape 
around and seem to be more anxious to 
make themselves seen there by their 
friends and neighbours, than to attend 
to the proceedings which are held before 
themi Their foreman, who happens to 


be generally more knowing than the 
rest, is their ‘^friend, pliilosqfher and 
guide.:^^ They watch also the looks of 
Huzoor, to bask in the sunshine of 
whose smile is the height of their ambi-* 
tion; They imitate all his ge^ures. If 
he nods, they nod too, if he smiles, thejr 
smile, and if he frowns, they also knit 
their brows to express a similar emo- 
tion. Such is the constitution of the 
Mofussil jury-box. 

The system has been in existence since 
about ten years, and we have not yet 
been able to perceive any sensible '^im- 
provement in the administration of 
criminal justice. If the Judge goes 
wrong, they are sure to go wrong. But 
if he happens to be on the right scent, th^y 
oftentimes run counter and can od no 
account be prevailed upon to view things 
aright in their proper perspective. 

We have been told of innumerable 
instances in which the gallows have been 
cheated of their dues, and this in spite 
of the repeated entreaties of the Judge 
to the Jury, begging them to retire again 
and reconsider their verdict. It is 
perhaps in the recollection of most of 
our readers how strongly Mr, Buck- 
land, the Commissioner of the Burdwan 
Division, urged upon Government, not 
long ago, with reference to the palpable 
miscarriage of justice in a particular 
case iu the district of Plooghly, the 
necessity or rather the expediency of 
doing away at once with the jury system 
in that district. This was not the only 
communication Government received on, 
the subject. We understaud fhat othey 
'Competent authorities addressed similar 
protests, as occasion arose within their 
own jurisdictions. 

We wonder how the Legislature was 
pursuaded to re-enact with slight modifica- 
tions the provisions of the old law in 
respect of the jury system in Act X 
of 1872. The system has been weighed 
ia the balance and found to be wanting* 
It has failed to secure the desired end 
both here and in the Mofussil. By Act X 
of 1872 it has been provided that in the 
event of the Judge differing fiwin the 
Jury, a reference is to be made to the 
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High Coart, who are to decide the »a*e Hiis, ne doubt, irili at once bring to 
according to tbe.evidi^^ on> the record- recollectjjdn of our readers the 'irdiu 
We really ' fhil to perieeire the utility of known e;^ of Hr. Maua Mohan Ohose, 
this provision, .Why' not do away with Barister at Iiaw, versus a poHoeiusn irho 
the system altogelher when it baa been had assaulted him, and who was pro- 
proy^ to . he . ' a failure ? We bar© nouuced by our precious jury of Cossi- 
pdihted out already that the system,- tolla. notoriety to be Not Quilty." No 
as it 'obtoins here, is radicnlly wmng comments are necessary. - 
and tott^ to the core. The people have It is time^ therefore, wc think, that 
rnbVe' ;eoafld«QCe iu the Icamiug and the Legislature should invite the opinions ' 
integrity of the Judges than hi those of of the Judges on the subject, and, with 
the Jury, and it is time therefore, we reference to such opinions and the general 
thiiife>'riiat the system should be at once sense of the public at large, should at 
deim sewiay with. That trial by jury is a once proceed to adopt such measures as 
farce at 'best, a mere mOckery of justieei may' bei considered to be necessary to re- 
tho sensiblO portion of even -tike ^glish move the stigma which has been suffered 
pul^ic has now thought fit ; to ©dmit to attach so long to the administration 
without any reservation, as the following of Criminal Justice in British India, 
extract feom the Times clearly demons- We hope, we may not be mLsunder- 
trates t— stood. W c have condemned the jury 

*' A singular scene occurred at the W ar- system on account of the abuses to which 
wick Quarter Sessions on Friday after- it has often been found to lead. We 
noon between Sir J. Eardley Wilmot, have said also that the system may be 
the Recorder, and a petty jury. For a fairly dispensed with in England, and 
considerable time past the bmxmgh has our reasons for this opinion are soon and 
been in a state of chronic excitement easily told. English Judges being well 
owing to several singular verdicts of trained in the laws, and being quite 
not guilty ''' having been returned by familiar with the manners and customs 
local, juries in cases where the gnilt of of their country, mid sitting as they do 
the pnSOnors has been considered indis- iu judgment over their own countrymen, 
putably , clear j and xsceutly the Town may fairly be expected to form a correct 
Ouncil petitioned QoVeFnmeat to abo- estimate of the evidence that may be 
lirii these Quarter Sessions on the ground offered before them, and to apply the 
that it' was impossible to get justice ad- law to the facts found, with consummate 
ministered. On Saturday, a man named skill and ability. A jury, under these 
ClrifRu, living in Warwickshire, was circumstances so far from being useful 
changed with a violent highway r^bery to them contribute, as we have already 
^ , a man named Mooney, living at poiatod out, in a large number of cases 
X^mingtou. He was caught in the act to defeat the cuds of jiistice.* The 
^ a pidlicemau who found tlm pro^>r Judges, therefore, if lei aloac,w.oulddis- 
CUttifris jiroperiy in his possession. . - The charge their duty much better than when 
prisoner told the policeman he- knew the freedom of their action is clogged 
M was donei and should plead . guil- and, hampered by a prejudiced and an ill- 
.‘TSm jtetry acquitted him; TEhe Re- instructed, agency. This much, however, ' 
©qri^' db^iMteriaed it as the elm^rest, can not be predicted of tho majority of 
es^' of gtqli he had ever had before him, the Judges in this country, r Not being 
ahd ik)lsund^ ’i^a!i<’'>>'*i=>^e.ted witii the jury duly instructed in the law, and being 
for visrd.idt4 ; He said,, after t^, he i ignorant generally to a great extent of 
hoped ' ibi© lochl .aniberity would^. re^ew ■ the sorialhabits of the {mople oyer whom 
the aitentpt Cdnyt inf waarter sRin judgment, it is W rSasonaUe 

Sessions abOlisni^.imd the. to a^rahhud that in nine cases out of 

a^istence in his that de- ten-, justice should miscaarry, unless they 

sii-kblc Object." . i; > ;|we»e aariated by a wdl-educated and 
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sa bonest jury. -It was to guatfd' Against 
this contiDge«ey,-<— this failure . of justice, 
that the Legislature thought it iii IS&i 
to introduce the system of trial by jury. 
The motire was laudable iudeedv » 
end. proposed was certainly desirably 
but the means adopted w^e aU hut 
calculated to secure the ultimate object. 
Hence the failure as we have already 
pointed out Is there then no reiuedy ? 
We are of those that thiidc that there is 
no evil without a remedy. We have 
only to find it Out and the eril, we have 
no doubt, can not but be successfully 
grappled with at once. 

The system that was called into exis- 
tence by the Act of 1861 has been found 
to be not only utterly useless, but sub- 
versive, in many instances, of the ends 
of justice. We have no objection^ there- 
fore, to this system being done away 
with sans ceremony. 

The provision made in Act X of 1873 
for trial by jury appears to be equally 
useless. Of what practical use is a jury,' 
if their verdict is not final ? If, in case 
of a difference between the Judge and 
the juiy, an appeal lies to the High 
Court, who are to decide the case on the 
evidence on the record, we really fail to 
perceive the utility of the institution 
unless it . is regard]^ as a sort of blind 
to cajole the people with a mere sem- 
blance of the reality for which they ap- 
pear to be so anxious. 

So fax as the circumstances of this 
country are concerned, we think that 
a jurv of good men and true, if properly 
seleaed, cannot but render the most 
invaluable assistance to the Judges. The 
latter, belonging as they do invariably 
to the dominant race and being, as we 
have said already, quite unfamiliar with 
the- soda! habits of . the natives, and 
not being genm:aUy trained in the law, 
cannot ^ be :expected . to! decide a case 
rightly,' un3^ they are asmted by well- 
edneated native gentlemen, whose local 
knowledge espec^y .qnali^ them to 
form a correct opiniomon the facta and 
evidence. The question then is, how to 
secure the co-operation of honest and 
well-educated native gentlemen in the 


dispensation of criminal justice? ! ^he, 
mles relating to the appointnient of 
Jurors of Assessors in the Mofosstl . a^ 
pear, so far as the theory is conoemedj 
to be wholly unexceptionable. They are 
appended below :—r 

“ The Collector of the district or 
other officer exercising the powers of a 
Collector of a district shall, from time 
to time, prepare and make out ip alpha- 
betical orier, a list of persons residing 
within ten miles from the place whCre 
trials before the Court of Sessions are 
held, or within such other distance as the 
Local Government may think fit to direct 
who are, in the judgment of the Collector 
or other officer as aforesaid, qualified from 
their education and character to serve as 
Jurors or Assessors respectively. The list 
shall contain the name, place of abode, 
and quality or business of every such 
person. 

" Copies of such list shall be stuck up 
iu the office of the Collector or other 
officer as aforesaid and in the courthouse 
of the Magistrate of the district and of- 
the chief Civil Court, and in some cons- 
picuous place in the town or towns near 
or in the vicinity of which the persons 
named in the list shall reside, and every 
such copy shall have subjoined to it a 
notice, stating that objections to the list 
will be heard and determined by the Col- 
lector or other officer as aforesaid at a 
time and place to be mentioned in the 
notice. . 

*^he Collector or other officer as afore- 
said shall, at the time and place mention- 
ed in the notice, revise the list and hear 
the objectious, if any, of persons interested 
in the amendment t^reof, and shall 
strike out the name of Sny person not 
qualified iu his judgment to serve as a 
Juror or an Asseceor, and insert the 
name of any person omitted therefrom) 
whom he deems qualifi^ for such seryioq, 
A copy of ' the revised list shall be signed 
by the Collector or other officer as afore- 
said, and; transmitted to the; Court of 
Sessiousi Any order of the Collector or 
otiiOr officer Os aforsaid in prepming and 
levising the list shall be fidah 
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The list so prepared and revised shall 
be again revised at least once in every 
year> and the list so revised shall bedeem^ 
ed a nevr list and shall be subject to all 
the rules hereinbefore contained as to the 
list originally prepared, 
r ‘^Excopt as hereinbefore provided, all 
m^lo persona between the ages of twenty- 
one and sixty, resident within the limits 
of the jnrii^diction of the Court of Ses- 
sions, shall be deemed capable of serving 
as Jurors or Assessors, and shall be liable 
to be summoned accoidingly* 

The following persons are incapable 
of serving as Jurors or as Assessors in 
trials before the Court of Sessions, 
namely ; — 

1. Persons who hold any office in or 
under the said Court. 

2, Persons executing any duties or 
entrusted arith any police functions. 

** 3, Persons who have been convicted 
of any offence against the . State, or of 
any fraudulent or other offence which, 
in the judgment of the Collectors, ren- 
ders them unfit to serve on the jury. 

" 4. Persons who are afflicted with any 
infirmity of body or mind, sufficient to 
incapacitate them from serving. 

^^5, Persons who, by habit or religi- 
ous vows, have relinquished all care of 
worldly affairs. 

Now no body can find fault with 
these rules. Theoretically they appear 
to be well osculated to secure the de- 
sired end, but in practice they have 
begn found to be wanting. The fact is, 
the Collector's Nasir has generally ^he 
doty of preparing the lists referr^ to, 
ientrusted to him, and if that gentleman's 
good will is secured, one may safely cal- 
edlate upon his exemption foom service 
on the Jury. The names of those only 
are return^ and those only are pressed 
into actual service who cannot afford to 
9 nikfy of their non-liability. 

These ere getierally worthless people ; and 
it is ahsuM tO exjf^ct that the Ck)urt can 
derive any material assi^anco from them. 

The only modification in 'the rules 
that we would recqmmend is ? that ^ne 
but those who have received an English 
education be eligible for service on the 


jury. There is no lack of such gentlemen 
in the country. The school-master has 
been abroad with a vengeance. He has 
penetrated even into the wilds of As- 
sam «and the hills aud jungles of 
Tipperah and Chittagong, We may there- 
fore safely make a knowledge of English 
a nm qua mn for service on the jury, and 
if this rule were strictly followed out, we 
think much of the evil now complained 
of would disappear. English speaking 
Vakeels* of the district Courts and school- 
masters have been found to answer re- 
markably well as Jurors or Assessors, why 
not then employ these gentlemen on the 
jury as occasion arises, if others equally 
qualified cannot be had ? Wc would only 
recommend that every independent person, 
L e. not in Government service, employed 
on the jury, do get a fair remuneration 
for his trouble, varying from Rs. five to 
ten per diem, at the discretion of the 
Judge. This will really act as a charm 
in removing the disinclmatiou and apathy 
now manifested by many of the gentle- 
men who, under the rules in force, are 
eligible for service on the jury. Justice 
also requires that every person Wxo is 
made to work should have a proper com- 
pensation for his labour. Certainly our 
proposition will entail an additional ex- 
pense, but this may be met from what is 
called the Pine Fund," 

With reference to the Calcutta Jury, 
if the institution is to be still continued, 
our opinion is^that in every case in which 
a native happens to be implicated, at 
least half the number of jurors ought to 
be natives, selected from what is called 

the educated class.^* The *^pay scheme” 
ought to be adopted here also. 

We do not say that our recipe is infal- 
lible. All that we maintain is, that it 
ought to have a fair trial, and if after such 
trial it is found not to answer, it, ought 
certainly to give place to some other 
mode of treatment which may prima 
/actc be expected to be an improvement 
upon the present system. 
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Mules of the Sigh Caurt^ Med 2!lth 
January 187 2-^4ppii(>^iion for 
the admission qf Special AppeaU. 

On tho 19th of December 1870 the 
High Court passed the following Rule : — 
♦• From aiid after the opening of the 
Court on the fourth day of January 
1871, all applications for the admission 
of special appeals shall be presented in 
open Court/’ 

In continuation of this rule, certain 
* other rules laying down details of the 
mode in which applications for the ad- 
mission of special appeals were to be 
made, were passed on the 28th of March 
1871. 

These rules were subsequently found 
to be defective, and in modification of 
them certain other rules were passed on 
the subject, Rule 5 whereof provides : — 

** That such (i. e. special appeal) ap- 
plications may be admitted by a single 
Judge, but none shall be rejected other- 
wise than by a Divison Court/^ 

And accordingly it has been the prac- 
tice since January 1871 not tq admit 
any special appeal, unless it was proved 
to the satisfaction of a J udge or of a 
Division Court, that the decision of the 
Lower Appellate Court was wrong in a 
point of law. If no such error in law is 
made out, the special appeal is rejected, 
but if the application is made before a 
single J udge and he considers the deci- 
sion of the Lower Appellate Court to be 
sound in law, he reserves the ’special 
appeal to be disposed of by a Division 
Court. The application is accordingly 
renewed before such Division Court as 
may be appointed for the purpose, where, 
after a lengthened argument, if the 
Judges consider the grounds taken in the 
^tition of special appeal to be good and 
duly substantiated, the appeal is admit- 
ted, that is registered and numbered and, 
brought on the file of the Court, other- 
wise it is rejected pnce ca: patie 

What the legal sanction is for this 
mode of procedure, we are not exactly 
aware. Certainly the High Court has 


power to make rules in matters of detail 
for its own guidance, as well as that of 
the Subordinate Courts, but the ques- 
tion is, whether the rules under noticq 
come within this category. 

The law relating to the admission or 
rejection of special appeals is to be 
foun^ in Section 25 Act XXIII of 1861. 
That Section runs thus : — 

If the application for the admission 
of a special appeal be not written on a 
stamped-paper of the prescribed value, 
or if it be not drawn up in the manner 
laid down in Section 874 of Act VlII 
of 1859, or if it do not any ground 
on which a special appeal will lie under 
the provisions of Section 372 of the said 
Act, the Court may reject the application, 
or may return it to the party for the 
purpose of being corrected. The order 
for rejecting the ’ application or for re- 
turning it to the party may be passed by 
a single Jud^e of the Court. When the 
application is correctly drawn up, it 
shall be registered in a book to be kept 
I for that purpose, which shall be in the 
form contained in the Schedule D of the 
said Act ; and the case shall prqceed in 
all other respects as a regular appeal, 
and shall be subject to all the rules here- 
inbefore provided for such appeals, so far 
as the same may be applicable.’’ 

It is evident that this Section has re- 
ference to the form only in which 
petitions of special appeal are to be 
drawn. If the petitions do not state any 
ground on which a special appeal wilirlie. 
tl^t is, a ground embodying a points of 
law pr shewing a defect in the investiga- 
tion of the case which hae affected the 
decision thereof on the merits, the Court 
may reject the petition or return it to the 
party or his Vakeel for the necessary 
corrections being made. One J udge may 
exercise the powers of rejecting or re- 
turning the petition under the circunts- 
tances hereinbefore set forth. But, if the 
petition is correctly drawn up^ it shall 

registered, and the case shall proceed 
as a regular appeal in other xespec^. 

There c^n be ij^q doubt froin the 
langu^e used in SectioU 25^ Act XXIII 

^ a~5 




of 1861, that 'whah. L^alatdre in* a^tpeal in the. first iastai^oe b^roadpsit* 
tended was, that in every instanee in ting ih-iKsaro being taken ^ that none, 
which a peti^n . of special appeal did should he admitted or registered, hut 
not state any gronnds on which a special slush as wete’ fit to be decreed or re- 
appeal would lie tiader Section 372 of the manded for a firesh dedsion to the 
, do^ dfl^ril Procedure, a single Judge Lower Court, 
of the migh Court was competent to Thus it doeP not appear that the rules 
r^jeot such petition or return it for the pur-' in question are in strict keeping with 
.pose of being corrected. The power could the letter and the spirit of the law, 
<Uily.be e^rercised when the. petition of although the motive which appears to 
C|>ecdal sp^al did not exhibit, any have weighed with the Court in passiug 
grounds under which such appeal would lie them must be conceded on all hands .to 
upder the lawaudundernootkercirciima-, be highly laudable. Evidently, from an _ 
tapoes. But, if the , grounds set forth in intense anxiety to prevent unnecessary 
th.e petition appeared pri/m^ fcum to litigation, the Court thought it fit to 
be grounds of special appeal under the impose some sort of restriction npon the 
law, tiieite was no other alternative left practice, which obtained at the time 
to the Court than to admit the appeal, when the rules were passed, of admitting 
irrespective of the question whether the every special appeal that was filed. XJnfor- 
girouuds stated in the petition legiti- tunately, however, theVestriotions do not 
mately arose in the cause, , or whether appear to be of the kind contemplated 
they could be made good or otherwise by the L^slature. -If : one Judge 
in the argument at the hearing. . If, in examined the grounds of special appeal 
Ike words used in the Section, the petd- in every case that was pat in, and admit-, 
tion was correctly drawn up, it must be ted, rejected, or returned the petitions 
registered, and then the case must pro- according as he found, the grounds to be in 
coed as a regular appeal in other res- conformity orotberwise with th® provisions 
poets. The . Legislature never contem- of Section 872 Act VIII of 1869, we 
plated 'a , preliminaiy hearing , before think the ends of justice would be fully 
registration and service of summons, and answered, and answered too in the most 
a second hearing after the respondent approved legal style. All that is requir- 
had appeared, or, at all evenljs, after sum- ed is to follow strictly the provisions of 
mens had been duly served, and' yet Section 25, Act XXlIl of 1861, and we 
under, the rul^ of the High Court under have not the slightest doubt, hut that the 
nbrice, a necessity has arisen of giving object of the rules under notice will be 
, two hearings to every special apposdi which fully secured without much ado. , 

^ havens to be admitted.. : We are free-to admit that in passing 

^.It is clear that, if a petition of spedal the rules we are speaking of, tbe Court 
appeal is correctly drawn up,, that is, sta^s was influenced by the best, of motives; 

. grounds as come under th© purview the end proposed was. certainly vm-y desir. 
^ Seotioa 372 of Act VIH of 1859, it able; but the end does not ^ways 
p.aghttc,be at once admitted without justify the means. We are afraid- the. 
any reference to the question, whether ndes are too stringent, and tike result is, 
sntdi gtpunds .can be substantiated or that Ikey have overshot the mark. .: 
whether ^ey-aripe directly from the .de- In connection with the spl^ect. mooted 
cision arrived , at by tl»e Lo wer ;Appellate here, there are some points to which .we 
Court, That is a matter which ought to be thiok .it necessary to advert, irrespective 
determined at the hearing jp. the presence of the question of the strict iegsdify or 
of tl^ jmspondeni»% if he •does not ap- otherwise of the rules referred :tp. 

.p^r, after : he .kas been, duly serv^ What 'strikes us in the first place, as 
with noticb. At all events thp Legi^a- ah'anomaly, is the' hecesi^y of a> certifi- 
tare nei^er contem^ated tbstt the Cburt cate by an advocate in every petition of 
thonid sift the grounds of every special f^iecki apfieai. Considering the searching 
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sonitiny uaackt < tlyo Judges, into, the 
grouods of speeisl appeal before admit- 
ting a petition.! we wok the certificate, 
which every advocate that files a special 
appeal is now obliged . to record and 
attest with his signature, may be fitirly 
dispensed witit A certificate of the 
required description would certainly be 
necessary, if petitions of special appeal 
were admitted without any reserration, 
as was the practice before the rules 
under comment were passed Some 
sort of guarantee was, to be-sure, requir- 
ed that tfae .gronnds upon which petitions 
of special appeal were based were snch 
as the law prescribed, and under the old 
practice the certificate of the vakeel or 
advocate afforded such guarantee. The 
{wesent system, however, of presenting 
petitions of speciafappeal in open Ck>urt 
does not seem to call for any^ertificates 
at ail by the advocates. Special appeals 
are now fairly argued before Division 
Benches before they are registered or 
admitted, and if they are admitted after 
what may be properly called *' a hearing,’’ 
no responsibility ought to attach to t^e 
advocates or Vakeels for putting them 
in. 

They are not admitted upon the mere 
certificate of an advocate ; therefore 
where is the necessity, or value either, of 
such a certificate. The cases have to be 
argued before the Judges preliminary to 
their registration, and as it is by order of 
the Judges that they are registered, 
if any certificate, was necessary .to be 
recorded, it must be so recorded by the 
Judges themselves as was the practice 
before Act VUI of 1859 came into 
operation. If the. advocate’s certificate 
was worth any thing, there would be no 
necessity for a lengthened argument 
before the Judges prior to their registra- 
tiotu If th^ were admitted npon the 
authority ^.of such, certificates only, 
certainly the gentlemen subscribing such 
certificates ought to be held responsible, 
if the special appeals sp certified 
happened to' be frivolout or vexatious 
or otherwise objectionable. But as they 
are now admitted sdter a full bearing by 
the Judges, we think that certificates by 


advocates or Vakeels are, not ht all 
necessary. 

The question to which we would next 
draw attention is one of stamps. The 
applications, as they are called, for the 
admission of special appeals, have now 
to be made before the Courts by way of 
motion. Now, the ' petitions or nlemo- 
randa of special appeal ate engrossed on 
such stamps as cover the valne at which 
the appeals ^ laid. As after the preli- 
minary hearing which is now necessary 
the rules under notice, they may be 
either rmected or admitted at the dis- 
cretion of the Judges, and as the appli- 
Caibions we have *referred to are present- 
ed by way of motion only, we are not 
quite sure whether such applications 
may not be legally engrossed on two Rupee 
stamps. These applications cannot be 
properly called, under the circumstances 
which we have detailed above, memo- 
randa or petitions of special appeal, and 
therefore we do not think that it is at ail 
necessary that they should bear an ad 
valorem stamp calculated according to the 
value of the appeal. The High Court 
is certainly Competent to entertain these 
applications on two Rupee stamps like 
ordinaiy petitions, and if the Court is 
satisfied that the grounds of appeal as 
set forth therein are snffioiently good in 
law, they may afterwards be engrossed 
on stamps of the prescribed value and 
filed in the office for registration ; but if 
there’ appear to be no good grounds for 
impugning tb’e legality of the decision 
oObe Lower Appellate Court, the appli- 
cation may be rejected. As there is no 
law which enjoins that these applica- 
tiOTU^ which must be made preliminary 
to the admission or rejection of special 
appeals, should be engrossed on full 
stamps, there be can no question about the 
competency of the High Court to treat 
them as ordinary petitions. 

Besides, we. do not quite understand 
hojv those applications, which are rejected, 
may be. strictly called iuejhofabda or 
petitions of special appeal when they 
are not even registered artd numbered 
as such. If they are not brought on 



the file of the Court and duly numbered, We do not exactly sele thS heceibity of 
they cannot be called special appeals, the rules we ace speaking of. . It is 
and if they are; not 'speml appeals tefore oertahaljr desirable to put a stop to un* 
they are admitted as such, we do not nece^ry and vexatious litigation, but we 
exactly see the necessity of having these fail to see how these rules are calculated 
applications, 'which are only for the to compass that end. Many original 
admission' of special appeals, engrossed, suits and regular appeals both here and 
on'fuljl.stainps. They are only petitions in the Moffusil, as in every other country, 
for leave to pwt in memo* are found to be no less frivolous and 
of special appeal, and coose- vexatious than some special appeals, but 
quently they ought not to be written how can we absolutely shut the door 
on paper of higher value than two against them. Bengalees are neither more 
Itapees-— the stamp prescribed for peti-' nor less litigious than any other people, 
titious to the High Court If thepermisr' and therefore we do not think that any 
sion sought is granted,, petitions of special legislation is necessary to restrain 
special appeal duly engrossed on proper their so-called litigious propensity. All 
stamp ought to be filed in the ofilee, but that can be done to discourage such liti- 
’ if the permission is withheld, the fortu- gation is to saddle the troublesome 
nate or unfortunate suitor,— we do not suitors with heavy cosm Why not follow 
know exactly how to describe him — , the same rule in respect of utterly 
ought not to be saddled with the cost of groundless special appeals ? If the Court 
stamp paper in respect of an appeal made it a rule to dismiss every bad 
which he is not allowed tp put in. The special appeal with costs varying from 
present practice, therefore, of requiring Rs. 50 to Rs. 100,' we have little doubt 
memoranda of special appeal to be but that this rule would prove much inoi e 
engrossed on full stamps and then reject- efficacious in securing the end desired than 
ing those which » do not appear to be the present practice. Under it every spe- 
supported by strong grounds of law, cial respondent that was unnecessarily 
entmls upon the parties whose applica- dragged before the High Court would 
ti:on8 : are thus thrown out,- an unneces- have a fair remuneration in the shape 
saiy expense. This the High Court can of his costs, and every person that wished 
easily, obviate. We would accordingly to prefer a special appeal would pause 
recommend, in . the event of the rules and think twice over, before he rushed 
under notice being continued in force, that head-long to incur such heavy expense, 
sdl applications for the admission of special Thus, by the operation of the rule we have 
appeals.be received on two- rupee .stamps proposed, the Court will be spared the 
only, and that if after, argument any cases necestity of wasting such a large portion 
mo found to iovoWe questions of law of Its time, as it does at present, in carry- 
which the Iiower Appellate Coarts hd^e ing out the rules under comment. We 
doteniiined erioaecnsly, the same may have seen Division Benches sitting from 
be pidered be admitted on full stamp day to day hearing applications for the 
duly being paidr This will, to a Sertain admission of special appeals, and wondered 
eicteqt; afTect the income now derived how this practice has been- suffered to 
from the' sale of jufficial stamps, but that continue so long. The spectacle is 
is about Which Courts of Justice from edifying. We have hsSi enough of it, 

ougwqever to teoufale their heads, anditisalready, we think, high time that 

the rul® should be abrogated at once. 
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(6) A produces deeds relfttiuff to landed propert5^ 
of which he is the mortgagee. The mortgagor is in 
possession. The custody is proper, _ 

(c) A, a connection of B| produces aeeas ^rolatmg 
to lands in B’s possession, which were deposited with 
him by B for safe custody. The custody is proper. 


Chapter VI — Op tpie exclusion op oral by 

DOCUMENTARY EVIDENCE. 

91, When the terms of a contract/ or of 
a grant, or of any other dLs- 
position of property, have 
been reduced to the form of 
a document, and in all cases in which any 
inatt-er is required by law to be reduced to 
the form of a dq^enmeut, no evidence shall be 
gi^en in proof of the terms of such contract, 
grant or other disposition of property, or of 
such matter, except the doc^iment itself, or 
secondaiT* evidence of its contents in cases 
in which secondary evidence is admissible 
under the provision siieroiubefore contained. 

Exception 1. — When a public officer is 
required by law to be appointed in writing, 
and when it is shown that any particular 
person has acted as such officer, the writing 
by which he is appointed need not be proved. 

Exception 2. — Wills under the Indian Suc- 
cession Act may be proved by the Probate.^ 

Explanation 1. — This Section applies equal- 
ly to cases iii which the contracts, grants or 
disposition of, property referred to are con- 
tained in one document, and to cases in which 
they are contained in more documents than 
one. 


Explanation 2.~Where there are more ori' 
ginals than one, one original only need be 
proved. 

Explanation 3. — The statement in any 
document whatever of a fact other than the 
facts referred to in this Section, shall not 
preclude the admission of oral evidence as to 
the same fact. 

Ill%9itrations^ 


(<*) A gives B a receipt for money paid by B. 

Oral evidonce is oifered of the payment, 
f The evidence is admissible. 

92, Wlien the terms of any such con- 

l!xcln.l™ Of ovi- O*- 

dence of oral agree- sitioii ot property, or any 
matter required by law to bo 
reduced to the form of a document, have 
been proved according to the last Section, 
no evidence of any oral agreement or state- 
ment shall be admitted as between the 
parties to any such instrument or their re- 
presentatives in interest, for the purpose of 
contradicting, varying, adding to, or subtract- 
ing from, its terras. 

Proviso (1), — Any fact may be proved 
which would invalidate any document, or 
which would entitle any person to any decree 
or order Hlating tliereto; such as fraud, in- 
timidation, illegality, want of due execution, 
want of capacity in any contracting party, 
want or failure of consideration, or mistake 
in fact or law. 

Proviso (2). — The existence of any sepa- 
rate oral agreement as to any matter on 
which a document is silent and which is not 
inconsistent with its terms, may be proved. 
Tu considering whether or not this proviso 
applies, the Court shall have regard to the 
degree of formality of the document. 

Proviso (3).— Tiie existence of any sepa- 
rate oral agreement constituting a condition 
preoedent to the attaching of any obligation 
under any such contract, grant or disposition 
of property, may be proved. 

Proviso (1).— The existence of any distinct 
subsequent oral agreement to rescind or mo- 
dify any such contract, grant or disposition 
of property, may . be proved, except in cases 
ill which such contract, grant or disposition 
of pwperty is by law required to be in wri- 
ting, or has been registered according to the 
law in force for the time being as to the re- 
gistration of documents 


(o) If' a contract b« containsd in several letters, 
fill the letters in which it is contained must be 
proved. 

(6) If A contract is contained in a bill of exchange, 
the bill of exchange must be proved. 

(c) If a bill of exchange is drawn in a set of 
three, one only need be proved. 

(d) A contracts in writing with B for the delivery 
of indigo upon certain terms. The contract men- 
tions the fact that B had paid A the price oi other 
indigo oontraoted for verbally on another occasion. 

Oral evidence is offered that no payment was made 
for the other indigo. The evidence is admissible. 


Proviso (5) — Any usage or custom by 
which incidents, not expressly mentioned in 
any contract, are usually annexed to contracts 
of that description, may be proved ; Provi- 
ded that the annexing of such incident would 
not be repugnant to, or inconsistent with, the 
express terms of the contract. 

Proviso (6),— Any fact may be proved 
which fibows in what manner the language of 
a document is related to existing facts. 


IL— 4 
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lilvAirixMmt. 

(a) A policy of insurance is eifeoted on goods *‘m 
ships from Calcutta to l^oadon.” The goods are ship- 
ped in a particular ship w|i!ch is lost. The fact that 
that particular shii> was orally excepted from the po- 
licy, cannot be proved- 

(i^) A agrees absolutely in writing to pay B Rs, 
1,000 on the 1st March 1873. The fact that, at the 
same time, an oral ogreeineut was made that the mo- 
ney should nob be paid till the 31st Maroh> cannot be 
pi^oved. 

(«) An estate called ' the Kampore Tea Estate* is 
SoM by a deed which contaius a map of the property 
sold.. Tho fact that land not included in the map 
had always been regarded as part of the estate and 
was meant to pass by the deed, cannot be proved. 

(d) A enters into a written contract with B to 

JWOrk certain mines, the property of B, upon certain 
terms. A was induced to do so by a misrepresenta- 
tion of B’s as to their value. This fact maybe 
proved. ^ 

(e) A institutes a suit against B for the specific 
performance of a contract, and also prays that the 
contract may be reformed as to one of its provisions, 
as that provision was inserted in it by mistake. A 
may prove that such a mistake was made as would by 
law entitle him to have the contract reformed. 

(/) A orders goods of B by a letter in which no- 
thing is said as to the time of payment, and accepts 
the goods on delivery. B sues A for the price. A 
may sUovr.that the goods were supplied on credit for 
a term still unexpired. 

{ff) A sells B a horse and verbally warrants him 
sound. A gives B a paper in these words ; * Bought 
of A a horse for Ks. 500.' B may prove the verbal 
warranty. 

(A) A hires lodgings of B, and gives B a card on 
which is written — ‘ liooms, Rs- 200 a month.' A may 
prove a veirbal agreement that these terms were to 
' include partial board. 

A hires lodgings of B for a year, and a regularly 
stamped agreement drawn up by aki attorney is made 
between them. It is silent on the subject of board. 
A may not prove that board was included in the 
terms verbally. ' 

A applies to B for a debt due to A by send- 
ing ft receipt for the money. B keeps the receipt and 
does not send the money. In a suit for the amount, 

. A may prove this. 

(jf) A and B make a contract in writing to take 
upon the happening of a certain contingency. 
The writing is left ^tli B, who sues A upon it. A 
ma^ show the circumstances under which it was 
diehvered. 

93. the tJanguage used in adocu* 

« ; * , ment is, on its face, ambi^- 

to explain Or ous Of defeotive^ evidence 
,aav not be given of facts 
.1 ' vottld sho# its raetiu- 

kg or supply its d^ects. 

fa) A agrees in writing to sell a horse to B for 
Its,. 1,000 or Rs. 1,500. 


* Evidence cannot be given to show which price was 
to be given. 

(5) A deed contaius blanks. Evidence cannot be 
given of facts which would show how they were 
meant to be filled. 

94. When language used in a document 
» t t i. j is plain in itself, and when 
donco against appli- it applies accurately to exist- 
irig hets, evidenoo may not 
be given to show that it was 
not meant to apply to such facts* 

IlluBtratim. 

A sells to B by deed ^my estate at Rampore'eontain- 
ing 100 blgds.’ A has an estate at Rampore contain-, 
ing 100 bigds. Evidence may pot be given of the 
fact that the estate meant to be sold W'us one situated 
at a different place and of a different shse. 

96. When language used in a document 
4 - 1 . is plain in itself, but is un- 
cument unmeaning meaning 111 reference to 
ting isting facts, evidence may 

bo given to show that it was 
used in a peculiar souse. 

Illuitmiion. 

A sells to B by deed * my house in Calcutta.* 

A had no house in Calcutta, but it appears that he 
had a house at Howrah, of which B had been in pos- 
session since the execution of the deed. 

^hese facts may be proved to show that the deed 
rmated to the house at Howrah. 

96. When the facts are such that the 
BvidOTwasto ap. language used might have 

pitonuon of unj^aKo been mcaut to apply to any 

which can apr>ly to ^ , , , . i v 

one only of several oue, and could not have been 

persons. meant to apply to njorethan 

one, of several persons or things, evidence 
may be given of facts which show which of 
those persons or things it was in tended to 
apply to. • 

Illmtraiioins* 

(a) A agrees to sell to B for Rs. 1,000 "my 
white horse.” A has two white horses. Evidence 
may be given of facta which show which of them 
was meant. 

(5) A agrees to accompany B to Hyderabad. 
Evidence may be given of facts showing whether 
Hyderabad in the Deccan or Hyderabad in Scind was 
meant. 

97. When the language used applies 

partly to one set of existing 

facts, and parUy to another 

age to one of two get of existing facts, but the 
Bets of fact* to nei- , - 5 t i 

ther of which the whole of it does uotj^ apply 
w^tocMMictiy .p. correctly to either, evidence 
may be given to show to 
wbioh of the two it vas meant to apply. 
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A agrees to sell tp B * my land at X ' in tl»e occu- 
pation of y. A has land at X, but not in the 
occupation of Y, and ho has land in the occupation 
of Y, but it is not at X. Evidence may he given of 
facts showing which he meant to sell. 

98. Evidence may be given to show the 

. , meaning of illegible or not 

moaning Of illegible commouly intelligible cha- 
chameUjrs, &c. pactcrs, of foreigli, obsolete, 
technical, local, and provincial expressions, 
of abbreviations and of words used in a pe- 
culiar sense. 

Illustration, 

* A, a sculptor, agrees to sell to B ‘ all my mods/ 
A has both models and modelling took. Evidence 
may be given to show which ho meant to sell. 

99. Persons who are not parties to a 

document, or their re- 
pieaeiitatives in interest, 
varying terms of miiy give evidence of any 
(ioeuroent. facts tending to show a 

ronteniporaneous agreement varying the 
terms of the document. 

Illustratwn. 

A and B make a contract in writing that B shall soli 
A certain cotton, to be paid for on delivery. At the 
sjime time they make an oral agreement that three 
months* credit shall be given to A. TJiia could not 
be shown as between A and B, but it might be 
shown by 0 if it affected his interests. 

100. Nothing in this Chapter contained 

shall he taken to affect any 
rionr"An,iL?Xc'- of the provisions of the 
cossicmAct relating Indian Successiou Act (X of 
1865) as to the construction 

of wills. 


PART HI, 

rnoDucTioN and effect of evtdence. 


(h) a desires a Court to give judgment that he 
is entitled to certfJn land in the poBsessiou of B hy 
reason of facts which he asserts and which B denies 
to be true, 

A must prove the existence of those facts. 

102, The burden of proof in a suit or 

On wboni burden pt’occediug lies Oil that per- 

of proof lies. son who would fail if no 
evidence at all wero given on either side. 

llluBtratiom. 

(a) A sues B for land of which B k in posses- 
sion, .and which, as A asserts, was left to A by the 
will of 0, B»8 father. 

If no evidence were given on either side, B would 
be entitled to retain his possession. 

Therefore the burden of proof is on A, 

(h) A sues B for money duo on a bond! 

The execution (St the bond is admitted, but B says 
that it w'as (^tained by fraud, which A denies. 

If no ©virlence were given on either side, A would 
succeed, as the bond is not disputed and the fraud 
is not proved. 

Therefore the burden of proof is on B. 

103, The burden of proof as to any 

Burden of proof as pai'ticulur fact IzCS Oil that 
to particular fact, porsoii who wishes tlio Court 
to believe in its existence, unless it is provi- 
ded by any law that the proof of that fact 
shall lie on any particular person. 

Illustration, 

fa) A prosecutes B for theft, and wishes the 
Court to believe that B admitted the theft to C, 
A must prove the admission. 

B wishes the Court to believe that, at the time in 
qxiestion, he was elsewhere. He micst prove it. 

104, The burdon of proving any fact 

necessary to be proved in 
farttlfhSpr^dto order to enable any person 
in.ake evidonco ad- to give evidence of aiiv other 

Dussible. i* I • .1 1 

fact IS on the person tirho 
wishes to give such evidence. 


Chapteh VII. — Op the nuRDEN op proof. 

101. Whoever desires any Court to give 
Burden of proQf. ju'^gment as to any legal 
right or liability dependent 
on the existence of facts which he asserts, 
must prove that those facte exist. 

When a pe^on is bound to prove the 
existence of . any fact, it is said that the 
burden of proof lies on that person. 

lUmtraUons, 

. (aj^'k desires a Court to give judgment that B 
shall be punished for a crime which A says B has 
committed. 

A must prove that B has committed the crime. 


Illustrations, 

(a) A wishes to prove a dying declaration by 
B. A must prove B’s death. 

(h) A wishes to pnwe, by ^ secondary evidence, 
the contents (U' a lost document. 

A must prove that tlie document has been lost. 

105. When a person is accused of any of- 

^ ‘ , . fence, the burden of proving 

Burden of provmff . i . . i* • ^ 

that case of iccuRcd ' hO CXlStonce Of CirCUmS- 

cora^ within ex- tances bringing t!iO case, 
Yfithin any of the General 
Exceptions in the Indian Penal Code, or 
within any special exception or proviso con- 
tained in any other part of the same Codei 
or in any law defining the offence, is iipon 
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him, and the Court ehall presume the absence 
of such oircomstancek 

IllustraUmis, 

(a) A, acoused of murder/ alleges that, by 
reaaon of unsoundness of mind, he did not know 
the nstnrs of the act. 

^ The burden of proof is on A. 

.(hi A* accused of murder, alleges that, by grave 
and Siplddon .provocation, he was deprived of the 
power'of self-controL 
^e burden of proof is on A. 

(cJ Section three hundred attd twenty-five of 
the Indian Penal Code provides that whoever, except 
in the case provided for by Section three hundred 
and thirfy4ve, voluntarily causes giievous liurt, shall 
he subject to certain punishments. 

A is chawed with voluntarily causing grievous 
hurt under Section three hundred and twenty-five. 

The burden of proving the circumstances bringing 
the case under ,^cUon three hundred and thirty- 
^ five lies on A. 

106. When any fact is especially within 
Bura.nofproT!«g the knowledge of any person, 

fHctespeciaiiy With- the burdeu of proving that 
InWledg.. feet is upon him. 

(a) when a person does an act with some inten- 
tion other than that which the charjictor and cir- 
cumstauoes of the act suggyeat, the burden of pro- 
ing that intention is upon liim. 

A is charged with travelling on a railway 
without a tickets The burden of proving that he 
had e ticket is oh him. 

107, Wh|i>ii the question is whether a 

• Butdmof jnwrtne w dead, and it 

dwth of peraou fe shown that he was alive 
alive within thirty witbiu thirty years, the bur- 
den of proving that he is 
dead is on the person who ulhruis it,, 

' J08> ' When the question is whether a 
Burden of proving >3Qan is alive or dead, and it 
& ;® prov(^ thathehasnot been 
heard of seven heal'd of for seven years by 
?'*•**• those who would naturally 

have heftwi of him if he had been alive, the 
burden of proving that he is alive is on the 
person who affirms it. 

10j9; Wiion the question is whether per- 

Bttrdcn of proofaR partners, laudord 

to pnrtaorahip, ton- and tenant, or principal and 
Attcy an a^yency. agent, and it has t)een shown 
that lihey have been acting as such, the bur^ 
den of fyroving that thejr do not stand, or 
have ceas^ to stand, to, eaoh dther in those 
relationships respectively, is ' 6ci the person 
who affirms it. 


110. When the question is whether any 
Burden of proof person is Owner of anything 

as to ownership. ^hioh he is shpwn to be 

ill possession, the burdeu of proving lihat he 
I is not the owner is on the^person who affirms 
that he is not the owner. 

111. Where there is a question as to the 
Proof of good good faith of a transaction 

fjUth in transftctioM between parties, one of whom 

where one party is , , f 

In relation of activo staiids to the Other in a 

onftdence. position of aoUve confidence, 

the burden of proving the good faith of the 
transaction is on the party who is in a posi- 
tion of active confidence. # 

/ilustrations, 

(а) The good faith of a sale by a client to an 
attorney is in question in a suit brought by the 
client. The burden of proving the good faith of the 
transaction is on the attorney. 

(б) The good faith of a sale by a son just come of 
age to a father is in question in a suit brought by the 
sou. The burden of proving the good faith of the 
transaction is on the father. 

112. The fact that any person was born 

Birth during mar. <l«''ing the continuance of 
riiL^. conclusive a Valid marriage between 

,»oofoflcgitiu.ucy. yg 

or within two hundred and eighty days after 
its dissolution, the mother remaining un- 
married, shall be conclusive proof that he is 
the legitimate sou of that man, unless it can 
be shown that the parties to the marriage 
had 110 access to each other at any time when 
he could have been begotten. 

113. A notification in the Gazette of India 

\ lYoof of cessioli that any portion of Britisli 
of territory. tcrritoi y has been ceded to 

any Native State, Prince or Ruler, shall bo 
conclusive proof that a valid cession of such 
territory took place at the date mentioned in 
such notification. 

114. The Court may presume the exis- 

Court «,uy pre ^“7 «f, ‘ ‘‘ 

sumo oxirttoiice of thinks likely to have hftppen- 

certuialacU. 

common course of natural events, human 
conduct and public and private business in 
their relation to the fac^ oj the particular 
case, 

IllmraUtms. 

The CAurt may presume— 

(a) That a man who is in posf^easioti ol*^sf^len 
gooda soon after the theft is eillier the tlijef or has 
reiseived the goodrf knowing them to be stolon, unless 
Ue cm aecoont for hU possession ; 


I 
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<6) That an acooinplice is unworthy of credit, 
unless he is corroborated in material particulars ; 

(tf) That a bill of exchange, accepted 6r endorsed, 
was accepted or endorsed, for good consideration ; 

(cf) That a thing or state of things which has 
been shown to be in existence within a period shorter 
than that within which such things or states of things 
usually cease to exist, is still in existence ; 

(c) That judicial and official acta have been regu- 
larly performed ; 

(f) That the common course of business has been 
followed in particular cases ; 

(gr) That evidence which could be and is not 
produced would, if produced, be unfavourable to the 
person who withholds it ; 

(h) That if a man refuses to answer a question 
wMch he is not compelled to answer by law, the 
answer, if given, would be unfavourable to him ; 

(i) That when a document creating an obligation 
is in the hands of the obligor; the obligation has 
been discharged. 

But the Court shall also have regard to such facts 
as the following, lu coosideriug whether such maxims 
do or do not apply to the particular case before 
them : — 

As to illustration (a) — X shop-keeper has in his 
rill marked rupee soon after it was stolen, and cannot 
account for its possession specihcally, but is continual- 
ly receiving rupees in the course of his business ; 

As to illustration (6)— A, a person of the highest 
character, is tried for causing a man's death by an 
act of negligence in arranging certain maohinery. 
B, a person of equally good chaiucfcor who also took 
part in the arrangement, describes precisely what 
was done, and admits and explains the common cai'e- 
lessncBs of A and himself : 

As to illustration (6 )-t-A crime is committed by 
several persons. A, B and C, three of the criminals, 
are captured on the spot and kept apart from each 
other. Each gives an account of the crime implicat- 
ing D, and the accounts corroborate each other in 
such a manner as to render previous concert highly 
improbable : 

As to illustration (c)— A, the drawer of a bill of 
exchange, was a man of businesH. B, the acceptor, 
was a young and ignorant person, completely under 
A*s influence : 

As to illustration (d) — It is proved that a river 
ran in a certain course five yeais ago, but it is known 
that there have been floods since that time which 
might cl^nge its course : 

As to illustoivtion (e) — ^A judicial act, the regularity 
of which is in question, was performed under excep- 
tional ciiyumstances : 

As to illustration (/)— The question is, whether a 
letter was received, it is shown to have been posted, 
but the usual course of the post was interrupted by 
disturbances : 

As to illustration (p)— A man refuses to produce a 
document which would bear on a contract of small 
importance on which he is sued, but which might 
also injure the feelings and reputation of his family : 

As to iiiustrarion (A)— A man refuses to answer a 
queirion which he is not compelled by law to answer, 
but the answer to it might cause loss to him in 
matters unconnected with the matter in relation to 
which it is asked : 




As to illustration (t)— A bond is in possession of 
the obligor, but the circumstances of the are 
such that be may luve stolen it. 


Chapter VIII.— Estoppel, 

115. When one person has, hyhiadecla- 
Estoppet. Httion, act or omission, in- 
tentionally caused or per- 
mitted another person to believe a thing to 
be true and to act upon such belief, neither 
he nor bis representative shall be allowed in 
any suit or proceeding between himself , and 
such person or his representative to deny the 
truth of that thing. 


Illustrafiim. 


A iDtenbionally and falsely leads B to believe that 
certain land belongs to A, and thereby induces B to 
buy and pay for it. 

The land afterwards becomes the property of A, 
and A seeks to set aside the sale on the ground that, 
at the time of the sale, he had no title. He must not 
be allowed to prove his want of title. 


116, No tenant of immoveable property, 
. or person claiming through 

>ppe 0 nant. tenant, shall, during 

tJie continuance of the tenancy, be permitted 
to deny that the landlord of such tenant 
had, at the beginning of the tenancy, a title 
to such immoveable proi>erty ; and no person 
who came irpon any injmoveable property by 
the license of the person in possession there- 
of shall be permitted to deny that such 
person had a title to such possession at the 
time when such license was given. 


117. No acceptor of a bill of exchange 
, , shall be permitted to deny 
to?®oWi «“T. that the drawer had autho- 

cUanjre, bailee or 11- j-jty to draw SUCh Bill or 

to endorse it, nor shall any 
bailee or licensee bo permitted to deny that 
his bailor or licensor had, at the time when 
the bailment or license commenced, autho- 
rity to make such bailmeut or grant such 
license. 


Explanation (1).— The acceptor of a bill of 
exchange may deny that the bill was really 
drawn by the person by whom it purports 
to have been drawn. 

Explanation (2). — If a bailee delivers the 
goods bailed to a person other than the bailor, 
he may prove that such person had a right 
to them as against the ballon 
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CHAPTER JX. 

Of WiTitBissHB. 

118. AH persons shall he competent to 
Wh«myt«utr. t^tify unlew the Court con- 

aiders that they are prevent- 
ed from tmderstandiDg the questions put to 
them^ or from giving rational answers to 
those questions, by tender years, extreme 
old age, disease, whether of body or miud, 
or any other cause of the same kind. 

. » # 

Bi/c^lawiion , — A lunatic is not incompe- 
tent to testify unless he is prevented by his 
lunacy from understanding the questions put 
tq him and giving rational answers to them. 

119. A witness who is unable to speak 

^ mav give his evidence in any 

other manner in which he 
can make it iutelligible, as by writing or by 
signs ; but such writing must be written and 
the signs made in open Court. Evidence 
BO given shall be deemed to be oral evidence. 

120. In all civil proceedings the parties 

V ^ ^ , to the suit, and the husband 

ift Civil and Crimi- or Wife of any party to the 
iifC i>roc«MHiiuir8. competent wit- 

nesses. In criminal proceedings against any 
person, the husband or wife of such person, 
respectively, shall bo a competent witness. 

.121. No Judge or Magistrate shall, ex- 
^ cept upon the special order 
ffifttfAlw, Court to which he 

is subordinate, be compelled 
to answer any questions as to his own con- 
duct in Court as such Judge or Magistrate, 
or as to anything which came to his kuow- 
ledge^in Court as such J udge or Magistrate ; 
but ho may bo examined as to other matters 
which occurred in bis presence whilst he was 
so acting, 

lUwstmtiQns. 

Ai on his trial befbro the Court of Sesrtion, 
that a depoBifeiott was improjMrly taken by B, 
thb B cannot be compelled to au^^wer 

qumonsW tb this, except upon the special order of 
a Supetipr Court. 

(ft). A ia aocuaed before the Court of Soesion of 
haring given falsa evidence before B, a ftfa|;iatrate. 
B cannot be asked what A said# except ujj^uthe 
special ordpr of the Bu|»erW Court, 

. <c) A ia accused hdm tlie OouH of Seasmn of 
attempting to murder a Ftdiioe o&ejr whilst oi hip 
trial before B, a Sei^ona Jud^e. may be exahnu* 
ed as to what occurred. 


122. No person who is or has been mar- 

ried, shall bo compelled to 
du^STmwXr' disclose, my ooramunicatioa 
made to him during marriage 
by any person to whom he is or has been mar- 
ried; nor shall he be permitted to disclose any 
such communication, unless the person who 
made it, or hi^ representative in interest, 
consents, except iu suits between married 
persons, or proceedings iu which one married 
person is prosecuted for any crime committed 
against the other. 

123. No one shall bo permitted to give 

any evidence derived from 
«np«Wisbod official records 

uf .tato. 

except with the permission of the officer at 
the head of the department concerned, avIio 
shall give or withhold such permisssiou as ho 
thinks fit. 

I24-, No public officer shall be compelled 
to disclose communications 
comtnuiij- official confi- 

dence, when be considers tliat 
the public interests would sufler by the dis- 
closure. 

125. No Magistrate or police officer shall 
T f compelled to say whence 

Tuformatjou as to , . * , ^ J 

coniniisdoii of of- bo got any information as to 
the oornmissiou of any offence. 

12G. No barrister, attorney, pleader or 
vakil, shall at any time be 
permitted, unless with his 
client^s express consent, to 
disclose any communication made to him in 
the course and for the purpose of his em- 
ployment as siich barrister, pleader, attorney 
or vakil by or on behalf of his client, or to 
state the contents or condition of any docu- 
ment with which he has become acquainted 
in the course and for the purpose of his pro- 
fessional employment, or to disclose any ad- 
vice given by him to his client in the course 
and for the purpose of such employment : 

Provided that nothing in this Section shall 
protect from disclosure — 

(1) Any such communication made in 
furtherance of any criminal purpose ; 

(2) Any fact observed' by any barrister, 
pleader, attoniey or vakil in the course of 
his employment as such showing^that any 
crime or fraud has been committed since the 
coiniuencement of his employment. 


Professional com 
munication.s. 
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It is immaterial whether the jattention of 
such barrister, attorney or vakil was or was 
not directed to such fact by or ou behalf of 
his client. 

The obligation stated in 
this section continues after the employment 
has ceased. 

♦ 

lUuBtratwM. 

(a) A, A dient, says to B, an attorney,— 'I have 
committal forgery, and I wish yon to defend me.^ 

As the defence of a man known to be guilty is not 
a criminal purpose, this communication is protected 
from disclosure. 

(h) A, a client, says to B, an attorney,—* I wish 
to obtain possession of property by the use of a 
forged deed on which I request you to sue.* 

This communication, being made in furtherance of 
a criminal purpose, is not protected from disclosure. 

(c) A, being charged with embesralement, retains 
B, an attorney, to defend him. In tbo course of the 
proceedings, B O’ lerves that an entry has been made 
in A’s account-book charging A with the sum 8ai<l to 
have been embexzled, which entry was not in the 
book at the commencement of his employment. 

Thb being a fact observed by B in the course of 
his employment showing that a fraud has been com- 
mitted since the commencement of the proceedings, 
it is nut protected from disclosure. 

127. The provisions of section one hnn- 
o « and twenty-six shall 

apply to iiitei-pre- apply to interpreters, and 

the clerks or servants of 
barristers, pleaders, attorneys and vakils. 

128. If any party to a suit gives evidence 

Privile 0 not iltStaUCC 

waived^by?oiunteer- or Otherwise, ho shall not be 
ing evidence. deemed to liavo consented 
thereby to such disclosure as is mentioned 
in section one hundred and twenty-six ; and 
if any party to a' suit or proceeding calls 
any such barrister, attorney or vakil as a 
witnesB, he shall bo deemed to have consent- 
ed to such disclosure only if he questions 
such barrister, attorney or vakil on matters 
which, but for such question, he would not 
be at liberty to disclose, 

* 

129. No one shall be compelled to dis 

Conaa^to «om- ‘‘le Court any oonfi- 

munication with le- deutial communication which 
gal advisers. taken place between him 

and his legal professional adviser, unless he 
offers himself as a witness, Jn which case he 
may be compelled to disclose any such com- 
munications as may appear to the Court 
necessary)*^: to be kuowii iu order to explain 
any evidence which he has given, but no 
others. 


Production of docu- rinaftASBinn 
menis which another poSBeSSlOn, 


1^0. No witness who is hot a party to a 
suit shall be compelled to 
produce his title-deeds to any 
property, or any document 
in virtue of which he holds any property as 
pledgee or mortgagee, or any document the 
production of which might tend to origi- 
nate him, unless he has agreed iu writing to 
produce them with the person seeking the 
production of such deeds or some person 
through whom he claims. 

131. No one shall be compelled to pro- 
duce documents in his 

which any 

person, having posses- other pCl*S0n WOUld be 

entitled tc refuse to pro- 
dace if they were in his 
possession, unless such last mentioned person 
consents to their production. 

1 32. A witness shall not be excused from 

witue«. not excmMxi answering any question os 
from answering on to any matter relevant to 
^“orimbrnta the matter in issue in any 

suit or in any civil or cri- 
minal proceeding, upon the ground that the 
answer to such question will criminate, or may 
tend, directly or indirectly, to criminate such 
witness, or that it will expose, or tend, 
directly or indirectly, to expose such witness 
to a penalty or forfeiture of any kind : 

Provided that no such answer, which a 
witness shall be compelled to 
give, shall subject him to any 
arrest or prosecution, or be proved against 
him iu any criminal proceeding, except a 
prosecution for giving false evidence by 
such answer. 


Proviso. 


133 

Accomplice. 


An accomplice shall he a competent 
witness against an accused 
person; and a conviction is 
not illegal merely because it process upon 
the uncorroborated testimony of an accom- 
plice. 

134. No particular number of witnesses 
, shall in any case be re- 

quirod for the proof of any 

fact. 


Chafteb X.— Of the Examination of 
* Witnesses. 

135. The ordsr in i^hlch, witniMwes 
07 det of prodne producsd and exmined dull 
tinii^aad oxnaiiu- be regulated by the taw and 
tten of nitiMHw. practice for the time being 
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relating to Civil and Criminal Procedure 
respectively, and, in the absence of any such 
law, by the discretion of the Court. 

136. When either party proposes to give 

to^dn^biUtr of Judge may ask the party 
evident. proposing to give the evidence 

in w-hat manner the alleged fact, if proved, 
would be relevant ; and the Judge shall ad- 
mit the «^7idenc0 if he thinks that the fact, 
if proved, would bo relevant, and not 
otherwise. 

If the fact proposed to be proved is one of 
which evidence is admissible only upon proof 
of some other fact, such last-mentioned fact 
must be proved before evidence is given of 
the fact first mentioned, unless the party 
undertakes to give proof of such fact and 
the Court is satisfied with such undertaking. 

If the relevancy of one alleged fact de- 
pends upon another alleged fact being first 
proved, the Judge may in his discretion j 
either permit evidence of the first fact to { 
be given before the second fact is proved, or 
require evidence to be given of the second 
fact before evidence is given of the first 
fact* 


lUuitmtiona. 


(a) It is proposed to prove a statemeut about a 
relevant fact by a person alleged to be dead, which 
statement is relevant under section thirty-two. 

The fact that the person is dead must be proved 
by the person proposing to prove the.statement before 
evidence is given of the statement. 


(^) It is proposed to prove by a copy the contents i 
of a document said to be last. I 

The fact that the original is lost must be proved 
by the person proposing to produce the copy before 
the copy is pr«^uced. 


(e> A. is accused of receiving stolen property 
kno^ng it to have been stolen. 

It is proposed to piove that he denied the posses- 
sion 6f the property. • 

The vslevancy of the detual depends on the 
identic of the property. The Court may. in its 
discretion either require the property to be identified 
before the denial of the possession is proved, or per- 
mit the denial of the possesalou to be proved before 
the property is identifi^^ 


It is proposed to prove a fact (A) which is said 
to have been the cause or effoct of a fact in issue. 
There are aev^ intermediate facts ( B:tT. and D ) 
which must be shown to eadst before the fact A can 
be regarded as the cause or effect of the fact in 
issue. The Court may either permit A to be 
proved before JB. C or X) is proved, or may require 
proof of B, C and B before permitting proof of A. 


137. t'be examinatiott of a witness by 
Bx«intoa«M».in. who Calls him shall 

chief. be called his examination-iu- 

chief. 


The examination of a witness by the ad- 
verse party shall be called 
his cross-examination. 

The examination of a witness, subsequent 
to the cross-examination by 
the party who called him, 
shall be called his re-examination. 


CrCga-exataination. 


Re-examination . 


138. Witnesses shall be first examined- 
^ . . in-chief, then ( if the adverse 

tionfi Direction of party SO desires ) cross-ex- 
re-oxamination. amlned, then ( if the party 

calling him so desires) re-examiued. 

The examination and cross-examination 
must relate to relevant facts, but the cross- 
examination need not be confined to the 
facts to which the witness testified on his 
examination-in-chief. 


Ihe re-examination shall be directed to 
the explanation of matters referred to iu 
cross-examination ; and if new matter is, 
by permission of the Court, introduced iu 
re-examination, the adverse party may fur- 
ther cross-examine upon that matter. 

139. A person summoned to produce' a 

Cross examina become a 

tion of person cdiied wutness by the mere fact that 
produces it, and cannot 
be cross-examined unless ani 
until he is called as a witness. 


140. Witnesses to charac- 


^ cross-examined 

and re-examined. 


141, Any question suggesting the answer 
belling quertion 

Wishes cr expects to receive, 
IS called a leading question. 


142. Leading questions must not, if 
objected to by the adverse 
uoTb^idf party, be asked in an examina- 
tioo-in-chief, or in a re- 
examination, except with the permission of 
the Court. 


The Court shall permit leading questions 
as to matters which are introductory or 
undisputed, or which have, in its opinion, 
been already sufficiently proved* 

143, Leading\^ questions 
beaStSi.^^ inay be asked in cross-exa- 
mination. 
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,144. Any witmoss may be asked, whilst 
under examination^ whether 
Bvidenfco rs^ to contract^ grant or other 

mattoTA inivritiBg. . ... 

disposition of property, as to 
which he is giving evidence, was .not con- 
tained in a dpoument, and if ho says that it 
was, or if he is about to make any state- 
ment as to ihe contents of any document, 
which, in the opinion of thh Court, ought 
to be produced, the adverse party may object 
to such evidence being given until such do- 
cument is produced, or until facts have been 
proved which entitle the party who called 
the witness to give secondery evidence of it. 

Explanation , — A wibjess may give oral 
evidence of statements idade by other persons 
about the contents of documents if such 
statements are in themselves relevant facts. 


148. If any such question relates to a 
. matter not relevant to the suit 
"proceoding expept in^.so 
be asked and when lar as it auects tho Credit of 
tho witness by injurtog lua 
character, the Court shall 
decide whether or not the witness shall bo 
compelled^to answer it, and may, if it thinks 
iit, warn the witness that he is not obliged to 
answer it. In exercising its discretion, tho 
Court shall have regard to the following 
considerations 


(1 ). Such cjiiestions are proper if they 
are of such a nature that tho truth of tho 
imputation conveyed by them would serious- 
ly affect tho opinion of tho Court as to the 
credibility of the witness on tho matter to 
which he testifies. 


Illustration. 

The question is, whether A assulted B. 

C deposes that he heard A sas to D — * B wrote a 
letter accusing me of theft, and 1 will be revenged 
ou him/ This statement is relevant, as showing A’s 
motive for the assault, and evidence may be given 
of it, though no other evidence is given about the 
letter. ^ 

145. A witness may bo cross-examined 

as to previous statements 

Cross oxamination made by him in writing or 
reduced into writing and re- 
levant to matters in question 
without such writing being shown to him, 
or being proved ; but if it is intended to 
contradict him by the writing, his attention 
must, before the writing can be proved, be 
called to those parts of it which are to be 
used for the purpose of contradicting him. 

146, When a witness is cross-examined, 

he may, in addition to the 
questions hereinbefore refer- 
red to, be asked any ques- 
tions which tend 

( 1 ) to test his veracity ; 

(2) to discover who he is and whjt is 
his position in life, or 

(3) to shako his credit, by injuring his 
character, although the answer to such ques- 
tions might tend directly or indirectly to 
criminate him, or might expose or tend 
directly or indirectly to expose him to a 
penalty or forfeiture. 

147* If any such <|tiesti;pn relates to a 

Wh«i witnou to relwant to tho euit 

bpcom^peM ^isaa- or profi^eepiLg, the provisions 
' of ^seetioa ^^e hundred and 
thirty -two shall apply tiimreio. 


(2) . Such questions are improper if the 
imputation which they convey relates to mat- 
ters so remote in time, or of such a charac- 
ter, that the truth of the imputation would 
not affect, or would affect in a slight degree, 
the opinion of the Court as to the credibility 
of the witness on the matter to which he 
testifies. 

(3) , Such questions arc improper if there 
is a great disproportion between tlio impro- 
tance of the imputation made against the 
witness’s character and tlio importance of 
his evidence. 

(4) . The Court may, if it sees fit, draw, 
from the witnesses* refusal to answer, the in- 
ference that the answer if given would bo 
unfavourable. 

149. No such question as is referred to 

_ 4 . . . iu section one hundred, and 

iwkod witboutreoBOtt- lorty-cight ought to be asked, 
able grounds. uuless the pcrsou . askuig it 
has reasonable grounds for thinking that 
the imputation which it conveys is well- 
founded. 

Illustrations. 

(a) A barister ia instructed by an attorney or 
vakil that an important witness is a dacoit. This 
is a reasonable ground for asking tho witness wh^ 
ther he is a dacoit. 

(ft) A pleader is informs^ by a person in Court 
that an important witness is a dacoit. The informant 
on being questioned by the ple^er gives satisfac^Ty 
reasons for bis statement. This is a reasonable ground' 
for asking the witness whether he is a dsKioit. 

. (e) A witness, of whom no^nng Whatever is 
known, is asked at random wheUiar ho isk dacoit. 
T^re ore here no reasonable groands for Ihe ques^ 
tion. ' 
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(rf) A witness, of whom nothing whatever is 
known, being questioned os to hi» mode of life and 
means of Jitihg, gives unsatisfactory anwcirf. 'This 
may bo a reasonable ground fvr asking hhn if he m 
a dacoit. 

150. If the Ootirt is of opinion that any 
P.^c«i«.-ea^Co„rt Bttcli question was asked with- 
in (Sass of qofw^tifm oiit Teasoiiable grouiias, n 

®®y. ><■ I'y ®“y 

bariistcr, pleader, vakil or 
attorney, report tlie cirenmstanees of the 
oasO to tlie IJigh Court or other authority 
to trhioh isuch barrister, pleader, vakil or attor- 
ney ifi subject in the exercise of his pro- 
fession. 


1$1, The Court may forbid any questions 
or inquiries which it regards 
af “'decent /'t scandalous, 
although such questions or 
inquiries may have some bearing on the 
questions before Iho Court, unless they relate 
to facts in issue, or to matters necessary to 
be known in order to determine whether or 
not the facts in issue e>^istcd. 

152. The Court shall forbid any quos- 
Questions fatenfl- t'ou which ai)i)cars to it to 
edtoiasaituriaHioy. be intended to insult or 
annoy, or which, though proper in itself, 
appears to the Court needlessly offensive in 
form. 


158. When a witness has been asked and 
has answeriMl any question 

Kitdusioa of evi whicli is relevant to (ho in- 
V“ry only iu so far as it 
testing voracity. tends to shake b IS credit by 
injuring his character, no 
evidence shall be given to contradict him ; 
but if he answers falsely, he may afterwards 
be charged with giving false evidence.'^ 

Usareption 1.— If a witness is asked whether 
he has been previously convicted of any 
crime and denies it, evidence may be given 
of h5s:previo«s conviction. 

JS^Cii^otion 2.~If n witness is asked any 
question tending to impeach his impartiality 
and answers it by denying tjie facts sug- 
gested, he may bo contradicted. 

' ' , IlMraUms. 

' 'R 'W' 

(a) A claim ao underwriter is resisted 

pn the graund^ Of faiiud' * ^ 

The claimant k a«ke^’ whether, in ' former tran- 
ffuetion, he had not .made a fraudulent claim. He 
■ denies it. ' ' 

Evidence is o^cred to show thii* he did make, such 
a claim. . 


The evidence i« inadmissible. 

(5) A witness is asked whether be was hot dismisr 
$ed from a situation for dishonesty. He denies it. 

Evidence is ofiered to show that he was dismissed 
for dishonesty. 

The evidence is not admissible, 

(c) A affirms that on a certain day he saw B at 
Lahore. 

A is asked whether ho himself was hot on that day 
at Calcutta. He denies it. 

Evidence is offered to show that A was on that 
day at (Calcutta. 

The evidence i« admissible, not .as contradicting A 
on a fact which affects his credit, but as contradict- 
ing t,be alleged fact that B was seen on the day in 
question in Lahore. 

In each of tlieee cases the witness might, If his 
denial was hvlso, be charged with giving false 
evidence. 

(d) A is asked whether his family has not hail a 
blood feud witli the family of B against W'hom he 
gives evidence. 

He denies it. He may bo contradicted on the 
ground that the question tends to inpeiich hia im- 
jrtirtiality. 

154. The epurt may in its discretion 

i permit the person who calls 

totrJwuwfw.^ n witness to put any ques- 
tions to him which might bo 
put in cross-examination by the adverse 
party, • 

155. The credit of a witness may be 

impeached in the following 
^'*y® adverse party, 

or, with the consent of the 
Court, by the party who calls him : — 

(1) By the evidence of persons who 
testify that they, from their knowledge of 
the witness, believe him to be unworthy of 
credit ; 

(2) By proof that the witness has been 
bribed or has had the offer of a bribe, or Las 
received any other corrupt inducement to 
give his evidence ; 

(8^ By proof of former statements in- 
consistent with any part of his evidence 
which is liable to be contradicted ; 

( 4^ When a man is prosecuted for rape 
or an attempt to ravish, it may be shown 
that the prosecutrix was of generally im- 
moral character. 

Explanation . — A witness declaring an- 
other witness to be unworthy of credit may 
not, upon his exammation-in-chief, give 
reasons for his belief, but he may be asked 
his reasons iu cross-examination, and the 
answers which he gives cannot be contra- 
dicted, though, if they are false, he may 
afterwards be charg^ witlr giving false 
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(<^) A sues B for the price of goods sold and 
delivered to B. C says that he delivered the goods 
to B, 

Evidence is offered to show that^ on a previous 
occasions, he said that he had not delivered the 
goods to B. ^ 

The evidence is admissible. 

(6) A is indicted for the murder of B. 

C says that B, when dying, declared that A had 
given B the wound of which he died. 

Evidence is offered to show that, on a previous 
occasion, C said that the wound wSs not given by 
A or in his presence. ^ 

The evidence is admissible. 


156. When a witness whom it is intend- 
ed to corroborate gives evi- 
<Jence of any relevant fact, 
fienco of relevant Ijc may be questioned as to 
fact, a misBib o, Other circumstances 

which he observed at or near to the time or 
place at which such relevant fdet occurred, j 
if tlie Court is of opinion that such circuins- | 
tances, if proved, would corroborate tlie ! 
testimony of the witness as to the relevant 
fact which ho testifies. 


JUmiration, 


A, an accomplice, .gives an account of n robbery 
in which he took part. He describes various inci- 
dents unconnected with the robbery which occurred 
ou his way to and from the place where it. was coiii- 
luiitetl. 


Independent evidence of these facts may be given 
in order to corroborate his evidence as to the rob- 
bery itself. 


157. In order to corroborate the testi- 
FomiCTrtatomcnts mony of a Witness, any fom- 

Of witness may bo or stetcmcut made by such 

provt-d to eorrolKn*- , , , . .i 

ale later tostimoriy witiicss relating to tlic Same 
as to same fact about the time 

when *the fact took place, or before any 
authority legally competent to investigate the 
fact, may be proved, 

158. Whenever any statement, relevant 

Whatumtiorsmay thirty-tWO or 

>K) prov(^iw comi^c- thirty-three, is proved, all 

SSbemcuf riicva^ matters may be proved, either 
under sccticai 32 or m order to Contradict or to 
corroborate it, or in order 
to impeach or confirm the credit of the 
irorson by whom it was made, which might 
have been proved if that person had b^en 
called as a witness and had. denied upon 
cross-examinatioh the truth of the matter 
suggested. n 


159. A witness may, while under exa- 

Bcfh»hins memory, refresh his mem- 

ory by referuig to any 
writing made by himself at the time of the 
transaction concerning which he is questioned, 
or so soon afterwards that the Court consi- 
ders it likely that the transaction was at 
that time fresh in his memory. 


The witness may also refer to any such 
writing made by any other person, and read 
by the witness within the time aforesaid, if 
when he read it he knew it to be cofrect. 


Whenever a witness may refresh his 
memory by reference to any 
U»' ilociimont, he may, with the 
rnent rufi-csh mo- permission of tlio Court, re- 
for to a co]>y of such doc- 
ument : Provided the Court be satisfied 
that therd is sulTicient reason for the non- 
production of the original. 

An expert may refresh his memory by 
reference to professional treaties. 

IGO. A witness may also testify to facts 
mentioned in any sncli doc- 
rtlSdtaTmS as is mentioned in 

nifutionod in wrn- section onc hundred and 
’ fifty-nine, although ho has* 

no specific recollection of the hicts tliein- 
selves, if he is sure that the facts were cor* 
rectly recorded in the document 


IllustraUrm. # 

A book-keopor may tastify to facts recoivled by 
biin ill books regularly kept iii the course of business 
if he knows that the books wero correctly kept, 
although he has forgotten tlie particular trausactigns 
cuterecl. 


161, Any writing referred to under tho 

‘Eight of advomo I'rOvisiotlH of tho tWO last 
party as to writing preceding scctions must bo 
produced ahd shown to tho 
adverse parly if ho requires 
it ; such party may, if he pleases, cross- 
examine the witness therenpon. 

162. A witness sumraoifed to produce a 

document shall, if it is in his 
possession or power, bring 
it to Court, notwithstanding 
any ohjertion which thor# may be to its 
production or to its admissibility. The val- 
idity of any such objection shall be decided 
on by the Court, 
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The Court, if, it eefes fit, may inspect the 
document, unless it refers to matters of 
State, or take other evidence to enable it to 
determine on its admissibility. , 


make any objection tQ;any such question or 
order, nor, without the leave of the Court, 
to cros^examine any witness upon any 
answer given in reply to any such question : 


If for such a purpose it is necessary to 
> cause any document to be 
translated, the Court may, 
if it thinks fit, direct the 
translator to keep the contents secret, unless 
the document is to be given in evidence : 
and if the interpreter disobeys such direc- 
tion, he ^shall be held to have committed an 
offence under Section one hundred an sixty- 
six of the Indian Penal Code. 

1C>3. When a party calls for a document 
which he has given the 
of document called Other party notice to pro- 
notice^ pivducod on ^nd sucli dooument is 

produced and inspected by 
the party calling for its production, he is 
bound fb give it as evidence if the party pro- 
ducing it requires him to do so. 

164. When a party refuses to produce a 
. document which ho has had 
ofdocuiwontyTodixc- notice to prouuce, he cannot 
afterwards uso tlio document 
as evidence without the con- 
sent of the other party or the order of the 
Court. 

p . ffil IllMlmtion. 


Provided that the judgment must be based 
upon facts declared by this Act to be rele- 
vant, and duly proved. 

Provided also that this section shall not 
authorise any J ndge to compel any witness 
to answer any question, or to produce any do- 
cument which such witness would bo entitled 
to refuse to answer or produce under sections 
one hundred and twenty-one to one hundred 
and thirty-one both inclusive, if the ques- 
tion were asked or the document were called 
for by tlio adverse party ; nor shall the 
Judge ask any question which it would be 
improper for any other person to ask under 
sections one. hundred and forty-eight or one 
hmidrcd and forty-nine; nor shall he dispense 
with primary evidence of any document, 
except in the cases hereinbefore* excepted. 

IGG. In cases tried by jury or with asses- 

^ ^ , sore, the lury or assessors 

jwHfiHPorH to put may put any questions to 
ciuestiime the witnei^sos, through or by 

leave of tlie Judge, which the Judge him- 
self might put and which ho considers pro- 
per. 


f A Bim B on im agreement and giveis B notice to 
produce it. At the trial, A calls for the document and 
B refuses to produce it. A gives secomiary evidence 
of its contents. B seeks .to produce the^^docuinent 
itself to conti adict the secondary evidence given by 
by A, or in order to show that the agreement is not 
Stamped. He cauot do so. 


165. The Judge may, in order to dis- 
w 1 . cover or to obtain proper 

proof of relevant facts, ask 
derprodsuction. any question he please 
in apy form, at any time, of any witness, or 
of the parties, - about any fact, relevant or 
irrelevant; and may order the production 
of any document / or thing : and neither the 
parties nor tteir agents shall be entitled to 


CnArTKuXL— O f impeopbb admission and 

EEJECTION OF BVIDBNCB. 

1G7. The improper admission or r^ec- 
tion of evidence shall not 
be groiind of itsolf for a 
per reception vf evi- qj; revcFsaltif any 

dcnco. , . - . *e 'j. 

decision lu any case, it it 
shall appear to the Court, before winch such 
objection is raised, that, independently of 
^ihe evidence objected to and admitted, Acre 
was sufficient evidence to justify the decision, 
or that, if the rejected evid^ince bad been 
received, it ought not to have varied the 
decision. 
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separate portion which had been so separated 
and which he and his brotJiers held, bad been 
expressly exempted from the sale at which 
the plaintiffs bought their share of the 
zemindary. Several of the defendants who 
had appeared urged that the plaintiffs conld 
not dispossess them from the houses, gardens 
and tanks wliich they had in the zemindary. 
One of the defendants also objected that 
there had been a mis-joinder of several 
causes of action in one suit and therefore 
the suit ought to be dismissed. 

The Subordinate Judge of fcjylhet, before 
whom the suit was instituted, decided the 
preliminary objections against the defen- 
dants, and found as a fact that several of the 
defendants did join together in resisting 
the })laintiffe, and that although with regard 
to some of the defendants there was no proof 
that they actually took part in resisting 
the plaintiffs* taking possession ; ho found 
also that they .held the lands within the 
zemindary ; he believed that they were also 
at the bottom of the confederacy: and he 
therefore decreed the plaintiffs’ suit together 
with mesne profits against all the one hun- 
dred and thirty-four defendants. | 

Against this decision only Ornera Churn 
Deb appealed to the Judge of zillah Sylhet 
and the Judge reversed the decision of the 
♦Subordinate Judge as far as Omera Churn 
Deb was concerned, on the ground that he 
held no lands to which the plaintiffs were 
entitled under the purchase they had made at 
the auction sale and that he did not resist 
the plaintiffs in taking possession. 

Upon this the plaintiffs appealed to the 
High Court against the judgment of the 
Judge releasing Omera Churn Deb from all 
liability under the decree passed by the 
Subordinate Judge. 

The appeal to the High Court was heard 
and decided by Mr. Justice R Jackson and 
the late Mr. Justice Uuoocool Ghunder 
Mookerjee, who dismissed the appeal of the 
plaintiffs as against Omera Churn Deb and 
also dismissed the plaintiffs’ suit altogether 
on the ground that the plaintiffs* remedy lay 
in the Criminal Coiirt and also on ike ground 
that the suit in its present form was a mis- 
joinder of several causes of action against 
several parties in one suit.* 

Against this judgment the plaintiffs ap- 
plied for a review of judgment, upon which 
the following judgment was recorded: — 

* ThQ is reported in .tlus lath Volume of Um 

Hediljf &eporler» 


^ This is an application to review the doci* 
sion of this Court, dated the 15th of July 
last. Of the learned judges who passed 
that decision, one is dead and the other is 
absent, and is likely to be absent for a period 
of more than six months. Wo may however 
remark that the learned judge who wrote 
the decision, Mr. Justice Elphinstono sitting 
with Mr. Justice Kemp, was of opinion 
I that the learned Counsel for the Petitioners 
had made out n sufficient case to admit this 
Review. The Review was therefore admitted 
and the case has now been thoroughly 
argued. It appears that the Plaintiffs who 
are represented by Mr. Woodroffe are pur- 
chasers of a Taluk at an auction for arrears 
of Government Revenue, the two Plaintiffs 
having purchased a 7 annas share of which 
Ram Chundra Pal took 6 annas, and Naba 
Kishore Sen the remaining share/ 

On proceeding to take possession of tha 
Taluk they were opposed by the Defendants 
and the conduct of the Defendants was such 
that the Plaintiffs very wisely abstained 
from attempting to take possession by force 
and sought redress in the Civil Court. The 
Defendants are very numerous, some 134 in 
number. Many of them did hot defend tlie 
suit at all, others put in appearance in tlia 
first Court, but their defence was however 
not a common defence. Some of them plead- 
ed that they had no elaka or connection 
with the Talook in dispute, others that 
they had relinquished the lands held by them 
in that Talook, and others again that they 
held mirash rights. In short their defence 
was a varying one and not in any way a 
common one. The Subordinate Judge, after 
going into the defences of the different 
groups of Defendants, found that their alle- 
gations had not been proved and that they 
had all wrongfully combined together to 
resist the Plaintiffs’ obtaining possession of 
their auction-purchased Talook. A decree 
was therefore passed against the Defendants 
in favour of the Plaintiff. With this deci- 
sion all the Defendants were content with 
the exception of one namely Umera Churn 
Dey, and he appealed to the Judge not 
against the whole of the decision, but against 
that part of it only which affected him. 
His allegation was that no witnesses had 
identified him as having taken part in tho 
common object of the Defendants to resist 
the Plaintiffs in their attempt to take pos- 
session of their purchased Talook. The 
Judge, without going into the question whe- 

IV.- -5 
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ther UmetA Olium was a mirasMar or not 
which would have ^materially aflfected the 
case inasmneh as if he had been a mirash^ 
dar it would have been a fact corroborat- 
ing the evidence as tp his having joined 
in the common object, found that there was 
not Sufficient evidence to identify Umera 
Churn Dey as having taken part in the com- 
bination/ As stated by the learned Counsel 
Mr* Woedroffe, it would have been well if his 
clients had let him alone and had not ap- 
pealed against tho decision in favour of 
Umera Chum Dcy. However, being dissatis- 
fied with the decision of the Judge, they 
appealed to this Court and unfortunately for . 
them the result was that the decision of 
the first Court with which all the other 
Defendants had rested content Was reversed | 
not only in^ favour of those Defendants who 
liad appeared and defended the suit in the first 
Court, but also as regards those Defendants 
who had not appeared at all and the Plain- 
tiffs suit was dismissed in toto* To odd to 
their misfortune an order was also made that 
they were to pay separate sets of costs to all 
these munerous Defendants. 

We think that the decision of the Divi- 
sion bench of which review is now sought 
was wrong in law. The appeal of Umera 
Churn l)ey, although he was one of the 
Defendants, was not an appeal against the 
whole of the decision of Court of first 
instance. Section S87 enacts ^'that if there bo 
'two or moret Plaintiffs or two or more Defen- 
dants in a suit and the decision of the Lower 
Court proceed on any ground common to 
all, any one of the Plaintiffs or Defendants 
may appeal against the whole decref^ and the 
Appellate Court may reyerse or modify the 
decree in favour of all the Plaintiffs or De- 
fendants.” Umera Chum Dey did not appeal 
against the Whole decree ; he only appealed 
against timt portion of it which affected 
him and his defence in the first Court was 
not a defence common to the other Defen- 
dants. We therefore think that the learned 
judged were wrong in law in reversing the 
decree of the first Court in favour of those 
Defendants who : had not appealed. We 
thereforo reverse the forlmr deoisieh of this 
Court and restore thet of the first Court with 
costs payable by 'the Defexvdkhts. >With 
reference to Umm ChUm Dey the learned 
Counsel admits that he has no case as against 
him and that he did hot wish to take but 
hofece against that party. It ap|>ears Hbw^ 
ever that he has been made a party to this 


application and he is therefore entitled to his 
costs which he will obtain from the Plaintiffs 
including one Gold Mohur as pleader’s fees. 


Judgment of the Lords of the Judicial Com- 
miiiet of ihc Privy Council on the Appeal of 
Ranee Bhoboehoonderee Dasseah V, hmr 
Ckundur Butt and otibers, from the High 
Court of Judicature at Fori William in 
Bengal ; the 3rd May 1872. 


Present: 

Sir Jambs W, CoIiVilb, 

Sir Montague E. %ith, 

Sib Robert P. Collusb, 

(1) .T being out of iM>RsesBlon of certain properiJoe to 
■ which bo was entitled* enterod into ii contract with B by 

which ho sold for a consideration a certnin share of the eatne. 

(2) The recital in the deed was, “ Having received the pur- 
ch^'o money in cash 1 soil the same to you and execute this 
deou of sale. The said amount is deposited with Dwarka Nath 
l^oory, mooktear and agent on your, behalf, and all tho 
exT>onees of tho suit for diapofleeesiou and uiy lodging 
expenses shall bo paid out of that sum. In the event of the 
suit being decided in my favor we shall each of us take tho 
coai,s, mcHuo profits, Joto .Tumma and tho Talook in the 
shares mentioned above. Wo \^ill both of us institute the 
said suit in tho Court as Plaintiffs. Neither of tis sliall be 
able without the consent of tho other to compromise, settle 
or make any adjustment whatovor oi the case.” 

(3) On J '8 subscxi uently entering into a compromise wiih 1 . 
the i>arty wlio was iii posaession, the pmsent stiil Wfu» brought 
by B tr> recover possession of tho properties mentioned in 
the deed both against J and I. 

(4) Their Ijordships in Trivy Council with reference to tho 
provisions of tho deed hold, that it did not operate ae a xnresont 
transfer ol’ the propeity, but as an agroornont to transfer so 
much of It as might bo recovered in a suit to bo instituted to 
which both 1 and 13 were be parties. 

(6) The plaint in a suit, whether in the form of a suit 
for specific performance ot; or for damages fur i>rca(‘h of a 
cojitnict, ought to contain allegations to the effect either that 
the Plaintiff had x»ei'formed his part of tho contract or that 
he was ready oncl willing to perform the specified coudition 
but was prevented by the wrongful act of tho Defendant. 

* 

This suit was baeod upon a deed executed 
by Jogessur Ghose, in favour of tho Vlaintiff, 
in August 1866. The effect of that deed, as 
far as it is material, : may be thus stated : it 
recites that Jogessur Ghose was entitled to 
certain properties from his maternal grand- 
mother, that he had been dispossessed of the 
whole of those properties, and thus . pro- 
ceeds *‘It is now necessary to institute s 
suit in Court for the recovery of posses- 
** sion of the whole of the^properties consist- 
** iag of the aforesaid jote jummoh ; talook, 
&c., and mesne profits, and as 1 have not 
the means to institute a suit, at my own 
expense, I have determined to sell you a 
‘^moiety or 8 annas share of the 12 annas 
** 6 gundas 2 cowreos 2 krauts of the above 
“ jote jtimmah, being the .share left by my 
" maternal grandmother, to which lam eu- 
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titled, an 8 6nttas sliare of tlia talook 
aforesaid, and an S .anttas share of the 
mesne profits during the period of dispos-; 
session, and having fixed the consideration 
for the same at Rs, 3,000, and received the 
** purchase money in cash, I sell the same 
" to you and execute this deed of sale. The 
said amount is deposited vrith Dwarkanath 
‘‘ Lahory, mookhtear, the agent on your be- 
half, and all the expenses of the suit for 
dispossession and my lodging expenses 
shall be paid out of that sum. In the 
event of the suit being decided in my 
“ favour, we shall each of us take the costs, 
“ mesne profits, jote jummah, and the talook 
“ in the shares mentioned above. We will 
“ both of us institute the said suit in Court 
as Plaintifis. Neither of us shall be able, 
‘‘ without the consent of the other, to oom- 
‘‘ promise, settle, or make any adjustment 
whatever of the case,*’ 

It appears that a short time after, in 
September 1866, Jogessur Chose entered 
into a deed, which may be termed one of 
compromise, with Issur Ohundur Butt, who 
was the claimant and in actual possession of 
the greater part of the property referred to 
in the previous deed, and that by this deed 
of compromise a portion of the property was 
divided between them. Thereupon this suit 
was brought by the Plaintiff, It is material 
to observe that it is not a suit claiming 
specific performance of or damages for breach 
of the contract entered into with the Plain- 
tiff by Jogessur Chose, but that it is in the 
nature of an action of ejectment. It is a 
suit to recover possession of the property 
mentioned in the first deed brought not only 
against Jogessur Chose, but against Issur 
Ohundur Dutt, the Plaintiff seeking to re- 
cover possession of the property by virtue of 
the title acquired under that deed, not only 
against Jogessur Chose, but also against 
Issur Chimdur Dutt, whom he alleged to 
have obtained possession of the property 
under forged conveyances. 

The Court below dismissed the suit upon a 
technical ground, namely, that the plaintiff 
could not sue Issur Chdudur without join- 
ing Jogessur Chose as a co-Plaintiff. The 
High Court decided ^in their Lordships’ 
opinion rightly that this was not a proper 
ground for dismissing the suit, and, hearing 
it upon its merits, determined it in favour of 
the defendants. 

The prmcipal question is the effect of the 
first deed, whether it opemtti as a {uresent 


transfer of the property, or only an agree- 
ment to transfer it upon certain contingencies 
which did not happen. In support of thq 
latter contention the case of kajuh 
Ftrhlad Sein V, £<^hoo Budhoo Singhs ( 12tli 
Moore’s Indian Appeals, page 275) was refer- 
red to. Without referring at length to that 
case, the circumstances of which are in many 
respects similar to those of the preseut, it 
may be enough to quote a passage from page 
306, wherein their Lordships say, — “The 
“ Court below seem to have ruled that the 
“ effect of the execution of a bill of sale by 
“ a Hiridoo vendor is, to use the phraseology 
“ of English law, to pass an estate irres- 
pective of actual delivery of possession, 
“ giving to the instrument the effect of a 
“ conveyance operating by the statute of uses. 

Whether such ' a conclusion would be war- 
“ ranted in any case is in their Lordships’ 
“ opinion very questionable. It is certainly 
“ not supported by the two cases cited in tho 
“ Judgment under review,” {which are there 
referred to, ) “ in both of which actual 
“ possession seems to have passed from the 
“ vendor to the purchaser. To support it, 
“ the execution of ihe bill of sale must be 
“ treated as a constructive transfer of pos- 
“ session. But how can there be any such 
“ transfer, actual or constructive, upon a 
“ contract under which tho vendor sells that 
“ of which he has not possession, and to 
“ which he may never establish a title. The 
bill of sale in such a case can only be 
“ evidence of a contract to bo performed 
“ in future and upon tho happening of a 
“ contingency of which the purchaser may 
“ claim a specific performance if he comes 
“ into Court showing that he has himself 
done all that ho was bound to dp.” 

Having regard to this case and to tho 
provisions which have been referred to of tho 
deed, their Lordships are of opinion that it 
did not operate as a present transfer of the 
property, but as agreement to transfer so 
much of it as might be recovered in a suit to 
be instituted to which both Jogessur Olioso 
and the Plaintiff were to be parties. 

This constouction of the deed disposes of 
the case, for even if the Plaintiff be entitled 
to complain of breach of contract by doges- 
aur, she cannot recover under it possession of 
the property against Jogessur, « fortiori 
she cannot recover against Issur Ohundur 
Dutt, who was no party to the deed^ It 
may be observed that even' if this were a 
suit for speoifio performance of the contract, 
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or diamiiges for , breach of it, it wo«ld 
have been neeessary >fer the PJaiutiff to have 
^ alleged either performance of her patt of 
Hhe contract, whtch was the payment of Rs. 
8,000 to Dwarkanatli Lahory, and snch 
further stuns as .might have been becessary 
to the maintenance of the action, or at all 
events that slie was ready and willing to per*' 
form this condition bat was prevented by the 
Wrongful act of the Defendant, There are 
no such allegations, and if there had, been 
it does not appear that they would have 
been sustained by eridence, for the case sot 
np on the part of the PluintifiP was hot the 
|>erformaDce of this condition but something 
very different, namely, the payment to the 
(Defendant himself of this stim of money, — 
a statement which is disbelieved by the High 
Court, in which disbelief their Lordships 
concur. 

On these grounds their Lordships are of 
opinion that the Jiidgmeftt of the High 
Court is right, and they will humbly advise 
Her Majesty that this Appeal bo dismissed 
with costs. 

tf ^xt 

itt 

The 19th JuiTE 1872, 

Present: 


Special Appeal from a dechion ^iaseed hy 
the Judge of ZilUJh Dacca^ dated dheXet 
-1871 , — affrmmg a decree of 
Moondff of Manukgunge^ dated the 2^th 
Pebmary IdTil, 

'Bishseshurrec Di^sce, .. {Plf.) Appellant, 
u^sus 

Katly Ooomar Boy, (peft,)Pespondmt 

Pot ;4jt)pe?&i7i^^,'^Baboo Sreenafh Dass and 
]|^islietidoyal Bpj. 

Pot Bama Chum 

p Ban^jea* . > ^ i 

FopesfOoi} nelfl Iw a uxidor a 

temporary ‘ own i»ame dieting 

. the minoirity of i a ttdvhrse to each 

and cl6e« l^a tb' In that^ 

etittlement, notW^lb^tsncin%’ thi^ 

y<x\rK of bhs hla imiMty abd itom 

' tbe (late , 

The fwrts of this earn are dearly eet foyllt i 
in the jadgmeut. It is needless therefore 


The Hon’ble P. B. Kmir, and I 
Case No. 8 of 1872. 


to recapitulate them here. Bath the Courts 
below dismissed the Plaintiff’s suit, which 
was to establish her right to a share: in the 
temporary settlement of certain chur lands 
which had been effected with the defendant, 
on the- ground of limitation.^ 

. Plaintiff appealed to the High Court, and 
it was contended on her behalf hy Baboo 
8reenath Dass, 

U^.-'-That as Plaintiff was in possession, 
along with the Defendant, of the parent 
estate to which the chur lands had accreted, 
she was entitled to possession of a propor- 
tionate share of these accretions, as such 
possession could not be considered as adverse 
to her. 

2^.— That as Plaintiff was entitled to sue 
for possession of her share of the chur lands 
within twelve years of any permanent set- 
tlement that might be concluded in respect 
of the same, and that as no such settlement 
had yet been made, there was no law to 
bar hei^ claim to pessession of her share of 
the lands which were held by Defendant only 
under a temporary settlement. In support 
of his contention the case of Cally Chunder 
Ohowdhry ( Deft. ) Appellant w, Munikurinka 
Ohowdhraiu and others (Plffs. ) Respts. 
Page 149 gap No. W. R. was cited. 

Por the Respondent Baboo Bama Churn 
Banerjea argued-r- 

That as the Defendant Res pondont held 
the land in dispute for more than twelve 
years, no matter whether under a temporary 
settlement, Plaintiff’s present suit for poa- 
sessidn was evidently barred by the statute 
of limitation. If a permanent settlement 
should be made at any future time, Plaintiff 
might then, if so advised, bring a fresh suit. 
At any rate, as she had neglected to sue 
within twelve years of the time when the 
temporary settlement was first made, i, e,, 
when her cause of action arose, her remedy 
was barred by lapse of time. 

The following judgment was delivered 

Kehp J,i — ( Glover J. concurring.)---^ 

The Plaiati|f is the special Appellant 
in his case. The suit was to establish 
her tight to participate in the settlement 
of. certain chur lands. It is dieged, and 
not (li8|pu|ed,“that the PlaiitifiTs father Nobo 
Cobma? ifby, and the Defendants father Ram 
^Cbom!e,r Roy, were first Cousins and hold 
'the parent estate as co-bluiters. After the 
,,d^th p| -^pbo Ooomar the Plaintiff's mother 
to his moiety and a^ter her death 
4lie rlamtiff bhcObeded to fier father Nobo 
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Coomar’s ahare ; that luting th«‘ FlaintifiT e 
mmority, the Defefijdatit 'taanaged the proper- 
ty for fadt ; that in tht yoar Plaintilf 

came of age, and jfn .that year the Defendant 
made over to the Plaintiff her right® in the 
parent estate including the right to par- 
ticipate in the settlement of the ehur lands ; 
that daring her absence at JeSsore, the 
defendant has obtained a temporary settle- 
ment of those lands from the Collector in his 
own name. The Plaintiff therefore brings 
this suit to establish her right to a share in 
the temporary settlement which has been 
effected with the Defendant in respect of the 
chur lands. Both Courts have found that 
the Plaintiff’s suit was barred. 

In appeal it is contended that the Lower 
Courts are wrong in applying the law of 
limitation to the Plaintiff’s claim, and that 
the possession of thj|. Defendant under the 
temporary settlement obtained in the absence 
of the Plaintiff cannot be considered as 
adverse to the Plaintiff. 

Wo have heard the argument on both 
sides, and a decision has been referred to by 
the Pleader for the Appellant to be found in 
the gap number of the Weekly Seporier, 
page 149, which in our opinion precisely fits^ 
the present case.— It is very clear that the 
title of the Plaintiff in the parent estate is 
not disputed ; — the temporary settlement 
which the Defendant, in the absence of the 
Plaintiff or during her minority, has obtained 
from the Collectorate in his own name, does 
not in any way bar the Plaintiff's title to 
participate in that settlement and the posses- 
sion of the Defendant, under this temporary 
settlement, is not, according to the ruling 
referred to above, a possession adverse to 
the Plaintiff, The decision of the Courts 
below is therefore reversed, and this appeal 
decreed with costs. I 

Bcferenae ^ 0 , 16 from th^ Judge of ihe 
Small Cause Cou^ Howrah in the case of 
Prolwdh Tewaree ver^ Dcbnarain Ghose^ 
dated 3l$t May IB72. 

The 29th June 1872. 

Present * ' 

The Hon’ble SinE. Couch, JT/., Chief Justice 
„ W. Anislie, Judge. 

Baboo Bhyruh Ohunder Banerjee for Deb- 
naraiuGhose. 

' !Hie Magistrate faivvbg oo&tioted Ucrestidaet, on prosecution 
by Plaintiff, of cheating and ordered that the money which 
lie had obtained by it, mmely Os. 64, as the value of certain 
boats, should be vetorued tbhim; qaxniQtt after 

that bring a civil, siUt against nefendanl; ht breach of con- 
tract In not delivering Uie boats:' - < ' 


' - llispftiiRisrcjE," ' 

The plaint sets forth that the Defendant, 
having contracted* to sell two green bbats^ 
belonging to him . at Rs, 04, had reeeiv^ the 
consideration money, but did not deHvjar 
the boats in question to the Plaintiff. That 
tlie Plaintiff therefore, prosecuted the Defen- 
dant in the Criminal CojaTt under Section 
417 of the Indian Penal Code, and that ou 
5th March 1870 the accused was found guilty 
of committing cheating, convicted and fined 
by the Magistrate in the sum of Rs. 200, in 
default of payment to be rigorously impii- 
soned for 6 weeks, and that the award of 
the Magistrate was upheld in the Appel- 
late Court. That the Plaintiff sustained 
damages in consequence of the Defendant’s 
not delivering the said boats by the loss of 
a net income of 10 annas per day exclusive 
of wages of the Manjeea and Danries thereof. 
That the plaintjff sued the defendant in the 
Moonsiff’s Court at Sulkeafor the recovery 
of the two boats in question 6r the value 
thereof with damages. That by reason of 
the value of the claim having been consider- 
ed by the Moonsiff excessive, and that tlio 
case being one cognizable by the Small 
Cause Court, the plaint was dismissed by 
the Moonsiff and the decision upheld in 
appeal, Tliat the Plaintiff now sues the 
Defendant in this Court for the recovery of 
Rs, 500 being the value of the boats, viz Us. 
64, and damages which amounted from 16th 
Augran 1276 to 15th Falgoon 1278 B. 8. 
last, vie 2 years 3 months, at the rate of 1 0 
annas per day to Bs. 479-4 of which the 
amount of Rs. 48-4-0 has been relinquished 
i by the Plaintiff,^ 

The Defendant denied the demand and 
urged the following pleas : — 

In bar of the hearing of the suit. 

That Section I, Clause 2, Act XIV 
of 1859 bars the Plaintiff’s claim. 

2ndly . — That the Plajntiff having been 
compensated by the Cnihinal Court in the 
sum of Rs. 64, the value of the boats, he 
cannot sue the Defendant again in this Court 
for the reoove^ry of the value thereof. 

As to facts: 

That the Defendant did not seR. the 
boats in question to the Plaintiff, and that 
the amount of Rs. 64 was paid to ilm by 
the Plaintiff in liquidation of A debt due 
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The poipts foe 4«t0W»ination which wise 
in tills eas<e tlidrefor^, ar<9M 

limenii/ihdr, 

IWether SWtion l", Clnuse 11, of Act 
XrV of 1859 bnti the Plnintirs claim ? 

^Wbetb^r tho Plaintiff’s clajin in 
tbo OIyU Court for the recovery of the two 
boatff "Ofj ih^/T;alae thereof can be maintained, 
the ^sum of Ks, 64 the value of the boats | 
having Already been awarded to him by the 
Criminal Court ? ^ . 

Jmes as to facts. 

M ls^.--^Whether the Pefeitdaat , sold to the 
plaintiff the two boats in question on receipt 
of tho consideration money Rs. .64, or the 
Plaintiff has paid the said amount indiquida- 
tion of Jus debt, 7 

2w<iJ/y>,~Whethor the boats in question 
yielded a net profit of ten annas per day 
after paying the wages Danrits and 
ijfmi/ees 7 - 

. With r^ard to the first issue in bar, 1 
axa of opinion that the Section alluded to 
above applies to damages for injury done to 
the person or personal property and not 
for recovery of the property itself or the 
value thereof or for the profits derived from 
it as wasilat, a suit for which can be brought 
within 0 years under clause 16, Section I, 
Act XIV of 1859. 

Bespecting the second issue in bar, I 
think that the Plaintiff’s right to sue for the 
recovery of the boats or the value thereof 
-in the Civil Court is not waived in conse- 
quence of his having been compensated by 
the Criminal Court under Section 44, 
Chapter III, of the Criminal Procedure 
Code for the trouble and expense incurred 
by the Plaintiff in proseouting the Defendant 
in that Court, 

As to facts; 

Prom the deposition of the Plaintiff’s 
wi^uess^s Nos. 1, 2 and 3, it is clearly proved 
that the Defendai^ sold his two old green 
boats ip the Plaintiff for Rs. 64, on a promise 
of delivering them over on the following 
day^; l^ho Defendant failed to prove that the 
sum of Bn 64 was paid to him by itho 
Plaintiff in payment of a debt due to him. 
He produced ihuUtiem and roibar 
of which, be made no mention Sk¥ the first 
instance before the criminal authority, and 
from an ins^otiofi thereof it appears^ that 
the Plaintiff’s name and tho entry have Sub- 
sequeatly iasexted in the;^ja^as , aud 


that they have not been properly kept. He 
examined two witnesses who could not 
conceal the fact that the consideration money 
was paid to the Defendant through and in 
presence of the Plaintiff’s witnesses Nos. 1 and 
h. Though in a way these shpported the as- 
sertion of the Defendant that the money was 
paid to him in payment of a debt due by the 
Plaintiff, yet from tho manner in which they 
deposed, I am persuaded to think that they 
have been tampered with to depose falsely, 
and I cannot place any confidence on their 
testimony. 

As regards the second issue of fact, it is 
proved by the Plaintiff’s witnesses that the 
daily profit of such a boat is on an average 
Hs. 1-8, and that it is divided sometimes 
into 4, 5, or 6 parts. I would, therefore, on 
an average fix one-sixth ofoUe rupee eight 
annas, i, e. 4 annas t(#'be the net profit of 
each boat per day, or 8 annas for two boats 
per diem. Calculating at this rate for two 
years and three months, the damages would 
amount to Rs, 360. From the deposition of 
the Plaintiff’s witness No. 3, named Rally 
Comul Biswas, it appears that one of tho 
boats was in a state which required repairs 
at tho time ; the Plaintiff has not deducted in 
his claim the charges to have been incurred 
for such reparation nor the amount which 
would be required for annual repairs and 
supply of materials such as purchasing sails, 
ropes, and other furniture, I would, therefore, 
deduct Rs. 25 a year for such purposes and 
give the Plaintiff a decree for tho recovery 
of the two boats with damages Rs. 300, 
Should the Defendant fail to deliver the two 
boats in question to the Plaintiff within a 
week, tho Defendant is to pay Rs. 64, being 
the value thereof and damages Rs. 300 with 
costs in proportion Rs, 48-7-4, in all Rs. 
412-7-4, subject to the orders of the 
Honorable High Court to which tho case 
has been referred for decision on law points. » 

Judgment of the High Court was deliver- 
ed by the Chief Justice 

In this case, according to the facts which 
have been found, the present, Plaintiff who 
sues m the Small Cause Court,' proceeded 
against the Defendmit on a criminal charge 
of cheating, and obtained a conviction, and 
the Bs. 64^ the sum which he had paid 
to the Defendant, was ordered to be paid to 
him. 

Now, it certainly is not found expressly 
that that wins to be paid as compensation for 
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tlie los^ of Bttonoy 'whteh the Plaintiff had 
suffered by the cheating, bat there can be no 
doubt that that is what was intended. The 
Magistrate, having convicted the Defendant 
of the cheating,: ordered that the money 
which ho had obtained by it should be 
returned. The Plaintiff cannot alter that 
bring a suit in the Small Cause Court for 
breach of contract in not delivering the 
boats. The criminal proceedings were 
founded upon a case that there was no con* 
tract between the parties, that the Defendant 
never meant to deliver the boats, and that the 
Plaintiff was defrauded. If there was a con- 
tract, the Plaintiff cannot avoid it on the 
ground of fraud and proceed against the 
Defendant under the Penal Code atone time, 
and at another when it suits his convenience, 
treat it as a valid contract. Therefore, this 
suit ought to have been dismissed. 

It is not material whether the precise 
question is sent up to us. The case having 
come up to us, and it appearing that the 
suit ought not to have been brought and 
that the Plaintiff ought not to recover any 
damages for the non-delivery of the boats or 
otherwise, we order that the suit in the 
Small Cause Court be dismissed with costs, 
and the Defendant will also have the costs 
of the reference to this Court which we fix 
at Es. 16, 


In the matter of a lief^mce hy the Deputy 
liegutrar in the case of Dooleeclmnd. 

The 11th July, 1872, 

Present : 

The Hott’ble Sib E, Couch, Chief Justice. 

„ H. V, Baylby, ) 

„ W. Mabkby, > Judges. 

„ W. Akislib, ) 

Held that by the words “ subject matter in dispute ” in 
Sectioh *22, Act VI of 1873 Is tnojuit “subject matter in dis- 
pute "iwtte <ui(, and that thoareforo^ that Section is no bar 
to a Regular Appeal being preferred to the High ("ourt where 
the value of tho appeal, In a suit of tho value of Bs. 6,000 and 
upwards decided in the first instance by a Subordinate Judge 
is less than Ra. 5,000. ' 

Mr Appellant — Messrs. Woodroffe & Allan, 
and Babu Nilmadhub Sen 
for the appeal bemg to the 
High Court. 

Por ^Babu Unoda Pershad Ban- 

nerjee qn the other side. 

With reference to the decision of Justices 
li. 8, Jackson and W. Harkby in the case of 
Sreemutty Bremutty Daasee vi. Sreemutty 


Bhiiggobufey Dassee in Regular Appeal No. 
281 of 1871, in which it was held that, in suite, 
decided by Subordinate J udges in the first 
instance, if the value of the appeal waS less 
than Kb. 5,000, such appeal lay under Sec; 
22, Act VI of 1871 tb the district Judge, the 
Deputy Eegistrar tliought it fit to send up 
to the First Bench for orders all those 
Eegular Appeals including that of Doolee- 
chand the value wlvereof was less than Ils. 
5,000. The cases were then taken up by a 
Bench constituted as above. 

Mr. Woodroffe pointed out what the forn|er 
procedure was, and contended that there 
was nothing to shew that by the Act of 1871 
the Legislature intended to introduce a change 
in respect thereof. He commented likewise 
upon the anomaly which would result from a 
contruction different from what he contended 
for being put upon Sec, 22, Act VI of 
1871. He contended that the words “sub- 
ject matter in dispute” related to the subject 
matter in tho suit and not in the appeal. 

Mr. Allan followed on the same side. 

Babu Unoda Pershad contended per contra 
that the words ‘‘subject matter in dispute'’^ 
in Section 22, Act VI of 1871 referred to 
the subject matter in the appeal. 

The following Judgments were deli- 
vered : — 

Couch, CJ . — Tlie question which is raised 
in this case is, whether, whore the original 
suit is brought for a sum exceeding Ks. 
5,000 or for property exceeding that value, 
and the decree is for a less sum or for pro- 
perty of less than that value, the appeal is 
to be to the District Court, or to this Court. 

Before the passing of Act VI of 1871 
there was no doubt that in such a case Iho 
appeal lay to the High Court. Tlie words 
of Section 18, Act XVI of 1868, which was 
then the law, and which was only a continua- 
tion of the law as it was previous to tho 
passing of that Act, are very clear ; they are 
“ in suits decided by any Shbordiuato Judge 
“ in the exercise of his original jurisdiction, 
“ of which theamounior value of the sub- 
“ ject matter does not exceed five thousand 
“ Rupees, an appeal shall lie to the District 
“ Judge to whose control such Subordinate 
^ Judge is subject, 

“ In all other suits decided by any Stib- 
“ otdinate Judge, whether in the exeitise 
“ of his original or appellate jhriBdietiou, 

the appeal from the decision of such 
1 Judge shall be direct to the High Ocuit ” 
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Act VI of 1871 te entitJcd Act to 
consolidate and amend the law relating to 
the District and Snbordsnato Civil Courts in 
Bengal/ and it recites that “ it is expedient 
to consoHdjste and amend the law relating 
“to the District and* Subordinate Civil 
“ Conrts*” Although it purports to bo an 
amending act, and such an alteration in tbe 
law as this would be with respect to tbe 
right of appeal may be considered by some 
persons an amendment, 1 think so important 
an alteration ought not to be held to have 
been made by the liogislature unless the 
language used in the Act shows a clear in- 
tention to make it 

Now, Section 22 of the Act, upon the 
construction of which the question depends, 
is one of several Sections which begin by 
defining the extent of the original jurisdic- 
tion of the district Judge or SuJjordinate 
Judge, Section 19 provides that the juris- 
diction of a District Judge or Subordinate 
Judge extends in nil original suits cogniz- 
able by the CiviV Courts.. Section 20 
declares that the jurisdiction of a Moonsiff 
extends to all like suits in which the amount 
or value of the subject matter in dispute 
does not exceed one thousand Bupoea, and 
Section 21 provides that appeals from, the 
decrees and orders of District Judges shall, 
when such appeals are allowed by law, lie 
to the High Court, then Section 22 says, 
“ appeals , from the decrees and orders of | 
Subordinate Judges and Moonsiffs shall, ; 
“ when such appeals are allowed by law, lie 
“ to the district Judges, except where the 
“ amount or value of the subject matter in 
“ dispute,” being the same expression which 
ififused in Section 20 where the Jurisdiction 
of the MoonsifT is defined. 

J'or my own part, I cannot see any 
reason for supposing that in : this Section 
the legislature intended by * subject matter 
io diiputo/ the subject matter in dispute 
in the Appeal. And there k this reason, 1 
think, fc«P its not being so ; the appeal is 
ottly a stagb in the suit; it is not a fresh 
suit btt a part of the proceedings in the 
suit, and therefore, ordinarily I should say 
that with regard to the jurisdiction in 
appeals from deeimr and orders of the 
District and Subordinate Judges, the expres- 
sion < subject matter in dispute' would mean 
the subject matter ^ dispute in , the suit 
itself, unless, of course, a cbntrary intcml^on 


appeared as in an appeal to the Privy Council 
where the language is “ the subject matter in 
dispute itt the appeal.” 

'There is another and a cogent reason 
why that construction should be adopted, 
and that is the extreme inconvenience, or 
worse than inconvenience which would arise, 
if the other construction were adopted. 
There might be, and no doubt, there would 
be cases, and, probably, many in which the 
decree being for a smaller sum than Bs. 
5,000 and the whole suit coming by the 
appeal, as it must before the District Court, 
it would be open to the Respondent to 
object, without bringing any cross appeal, 
that the decree ought to have been for a 
larger amount or for the whole of the sura 
claimed ; and thus the District Court, as an 
appellate Court, would have to adjudicate 
upon the right to a sum exceeding Rs. 5,000, 
and in a suit of the description that ought 
to come to the High Court in appeal. 

There might also bo the further difficulty 
that the Plaintiff having got a decree for 
less than Us. 5,000 being dissatisfied with it, 
and considering that he was entitled to the 
whole sum which lio claimed, might appeal 
to the High Court against it, the other 
party a|)pealing to the District Court against 
the decree as Jt affected him. Probably, in 
such a case, the only course that could bo 
adopted would be for the High Court to 
have the app(?al to the District Court trans- 
ferred to itself, and hear both together. 

That is a state of thiugs which would 
cause so much inconvenience that I think, 
the language of the Legislature admitting of 
the construction that the subject matter in 
dispute is the subject matter in disputein 
the suit, we ought to adopt it. If the in- 
tention was to make so important an altera- 
tion with regard to the jurisdiction in 
appeal as the other construction would bo, 
it oi^ht to have expressed it more clearly. 
I think therefore that the appeal mentioned 
in the reference by the Deputy Registrar 
ought to be admitted!, and the other appeals 
in which this question has been raised will 
be brought on for hearing in the ordinary 
course. 

t 

— I am of the same opiilion. 

Mdrib^, J . — I am of the same opinion. 

I think the construction put by the Chief 
JusUoo on the Heciion in question is the 
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right ono. It i» quite true that Mr. L. S. 
Jackson and myself in considering this some 
question had decided, that the appeal, 'wher- 
ever it was for a sum less than 11s, 5,000, 
must go to the District Judge, But the 
matter has been now much more fully, argued, 
and I think that the inconvenience which 
would arise under Section 848 pointed out 
by the Chief Justice is a good ground for 
concluding that the Legislature did not in- 
tend to alter th^ procedure existing at the 
time the act was passed. 

Ahislkf J .* — I concur. 


A'pinal from a decuimi of the Suhm'^ 
dinate Judge of Bhagulpore, dated \%th 
Axigud 1871, g firming a decision of the 
Moonsiff of that distHct, dated V6th March 
1871. 

SriiioiAL Appeal No. 125 op 1872. 

The 24th Juno 1872. 

Fresevt : 

Ilon’ble Sir R. Couorr, Kt, Chief Justice, 

„ W. Ainslib, Judge, 
NathooMuhata ... {Flf.) Appellanty 

Versus 

Tcloke Kooary ... (-D/<.) Eespondent, 

For Appellant , — Babu Nilmadhub Son. 

For Respondent, C. Gregory (Absent.) 

OiWflH trauHtVjrrcxl to Moonsiff’s Cf)\irta from tlio Uoveiiuo 
CoiirtH (luder iVet in of 1870 to bo govonicd by tbo 

Ijforodiuo laid down m ArtVfll of lii such cason, 

parues who have boon affected by i.xpaHc jw/gwxnln or by 
jiulffmeuts hy dtfault not to bo ronipollcd to pot in tliuir 

iippUcsvtions within 15 days as provided in Section 68, Act X 
of 1859, but oiiffht to bo allowed the full period montionodin 
Section 1111, Act VIII of 1859. 

This was a suit originally instituted under 
Act X of 1859. An application for a re- 
hearing having been made to the Moonsiff 
after Act III of 1870 had come into opera- 
tion, that officer held that as the application 
had not been made within fifteen days as 
provided in Section 58, Act X of 1859, it 
could not be entertained. 

On appeal the Subordinate Judge affirmed 
the decision. ' Hence the special appeal. 

It was contended on behalf of the ap- 
pellant that Section 119, Act VI 11 of 1859, 
applied to the case, and not Section 58, Act 
X of 1859. 

No body appeared to support the Judg- 
ment. The following Judgments were de- 
livered : — , 

R. Couchf C, J , — It is possible that the 
J udge may have been misled by a passage in 
the Judgement in the case in the XVI UVeeklg 
Reporter, where it is said that the applibettion 


for the ro-hearing of the case under Section 58, 
Act X of 1859 could be heard, and ha may 
have BUpposod that the Court was laying down 
that tlie application was one under Section 
58, Act X of 1859, and must be dealt with 
according to that Act. But Mr. Justice 
Maepherson was there only describing the 
application in the terms in which it had 
been made by the party. It had been erro- 
neously made to the Moonsiff under Section 
58, Act X of 1859, when it ought to have 
been made according to the provisions* in 
Section 119, Act VIII of 1859, because it was 
hy that Act that the procedure in the trans- 
ferred suits was to be regulated. 

TJie provisions of the law appear to mo to 
bo clear. In the first instance the suits w’hich 
were pending in the llovcnue Courts were 
not transferred to the Civil Courts, but suits 
which were brought after Act VI fl of 1869 
came into force were to be brought in- the 
Civil t -ourts and to be regulated hy Act VIII 
of 1859. The suits which remained in the 
Revenue Courts were naturally allowed to 
he regulated by the practice of these Courts. 
The Act of 1870 provided for tbo transfer 
from the Revenue Courts of the suits \\^uch 
had been allowed to remain there, and it 
having been provided by the Act of 1869 
that the new suits should be regulated by 
the Code of Civil Procedure, it was natural 
thttt the Bengal Legislature should say that 
all future proceedings in tlio transforrod 
suits should be regulated in the same way, 
and that the Civil Court should not apply 
to the transferred suits a procedure which 
it was not accustomed to. The provisions 
appear to rnc to be quite consistent. In 
this case the application was governed by 
Section 119, Act VIII of 1859, and the period 
allowed by that Section ought to have been 
given to the party. 

We must reverse the order of the Loader 
Court and remand the case for re-liearing. 
The appellant will have the costs in this 
Court, Pleader's fees being fixed at Rs. 16. 

W, Ainslie, J . — I wish to add that, in the 
order granting the rule reported iii XVI 
Weehlg Reporter, the only question before Miv 
Justice Maepherson and myself was, what 
Court had jurisdiction to try the ca$e. We 
did not consider what procedure was to bo 
applied by the Court that might eventually 
have to try the case, it was not' intended to 
decide that Section 5$, Act X of 1859 would 
aptly. 
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MimUanmmEeg^rAffml No. 81 of 1872, 
from an order of the Judge of Bliagulp(yre, 
dated the IStA Janv/dry 1872* 

The 2nd July 1872. 

The Hou’ble H* V. Bayley, ' 


EY, I 

of I 


Judges. 


his) 

an- > Nespondmt 


and 

The Hotfble W. Ainslie, 

Muddun Thakoor (one of ) . „ , 

the judgment debtors) ... / 

Versus 

Mr# Pelix Lopez after 
Trustees Morison and 
other, decreeholder 

For AppeUanU-^^MT. E* E Twidale. 

For Hespondeni — ^Babus Komesh Ohuuder 
Mitter and Srcenath Banoxjea. 

The words " Costa of the Courts helow,'* oocurHhg in tho 
decree of the Prfvy Council, mean the coats Incun^by the 
pfiTtiPS In the Ulgh Court as well as in the Lower Court, 

oncosts actually incurred ought to be awarded 
Where thero Is a provlsum in the decree to that effect. 

providing for interest on 
tilbunal, no Interest ou^t to be 

given on such costa. 


The facts of tho case may be gathered 
from tho judgment 

Bayley, J. — We think there can bo no 
doubt whatever in this case, Tho order of 
tho Privy Council was in these terms — “ It 
h hereby ordered that the said decree of the 
High Court of Judicature at Fort William in 
'Bengal of the 28th November 1865 bo and 
tbe same is hereby reversed with ,£276 12«. 
2<4 costs and that the judgment or decree of 
Eillah Court of Bhagulpore of tbe 9tb 
February 1865 bo affirmed with costs in the 
Courts below. 

Tliree objections have been taken in this 
'appeal, that tbe costs of tiAnslation 
and praiting should not have boon allowed 
to the decree-holder ^ secondlg that no interest 
should have been allowed on those costs ; and 
thirdly that no interest should have been 
allowed ou the sum of £276 1 2a 2d. allowed 
fi$ costs by the Privy Council, 

The Pull Bench decision reported at page 
1.87, Vol. VI, Weekly has been very 

much reBed upon by the appellant to show 
that w® should not go beyond the tenns of the 
decre6> and it is Contended that as, there is 
nothing in the decree speoided to shew that i 
the charges folr trahidation or |irintmg are to 
be calculated as costs of thesS Courts, or that 
any interest Vse awarded either on those 
diarges or on the £276 12«. 2d. awarded 
as costs by tho Privy Council, none of these 
items should have been allowed. 


Now, it is quite clear that what is affirmed 
by tbe Privy Council is the decree of the 
Zillah Court of Bhagulpo^, dated the 9th 
February 1865, with costs in the Courts 
below. The ** Courts below” included also 
the High Court. In the High Court the 
costs of translation and printing had to be 
undergone. It was a cost actually incurred 
and necessary to be incurred by the parties, 
and therefore the terms of the decree of the 
Privy Council in this case cj^arly include the 
charges for translation and printing as costs 
in the Courts below. 

The only cases in which the question of 
translation and of printing having been in- 
cluded as costs had been before this Court, are 
one heard by Mr. Justice Markby sitting in the 
Privy Council department on the 20th May 
1872, and one by Mr. Justice Ainslio and Mr. 
Justice Paul on the 13th April 1871, reported 
at page 356, Vol. XV, W. JR. In both the 
cases the result of tbe orders passed is that 
the charges for translation and printing 
should be allowed as costa. 

Under these circumstances it seems to me 
that the first ground of appeal must fail. 

As regards the second objection, it appears 
that tbe decree of the Zillah Court which is 
tho decree affirmed by the Privy Council and 
which has now to be executed, gives interest 
on the costs incurred. Now, the charges for 
translation and printing are also costa 
incurred — the money actually expended by 
the parties ; and as the decree provides for 
interest on tbe costs, the decree-holder should 
not lose the interest on such costs. 

As regards the third objection, viz, as to 
the interest on the £276 awarded as prin- 
cipal cost by the Privy Council in England, it 
is clear from the terms of the order of the 
Privy Council that a distinction is drawn 
between tho costs allowed by that tribunal 
and the costs incurred in the Courts below. 
It seems to have been the intention of the 
Privy Council to make the £276 12 a a 
part of their own order for costs. No pro- 
vision is there made for any iutere^ on that 
sum, and we therefore think that no interest 
ought to be allowed on that sum. 

The result of our order, therefore, is that 
the order of the Lower Court is affirmed 
except in so far as it awards interest on the 
£276 1^. M awarded as costs by the Privy 
Coun#. ; 

Under the circumstances we think that 
each should boar his own costs of this 



1872.J cm 


THE IiAW OBSERVES. 
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^ i» PUntoBl, 


Thb 16th July 1872. 

Present : 

The Hon’ble H, V. Batley, 1 

and > ... Judges. 

The Hon’ble W.^Ainslie, j 

Case No. 189 of 1872. 

Special appeal from a decision passed hy Jie 
Assistant Commissiomr and Subordinate 
Judge of Burpettah dated the \2th October 
1871, affirming a decree of the Moonsiff of 
Burpettah dated ilie 2lst August 1871. 

Dass Bam Dasa ... fJDefL) Appellant^ 
verm 

For Appellant— Bhogobutty Churn 
Ohose. 

For Bespondent — Baboo Obhoy Churn Bose. 

Plaintiff having at one time sot up a title, by purchase 
is not at liberty at another to change his case and to set up 
another title founded upon inheritanoe or joint purchase 
Which is iuoonsistept with the title as originaUy disclosed. 

The Plaintiffs dued in this case to have 
their title declared to two-thirds of a certain 
property and to have their names registered 
in respect of the same. They alleged that 
the property originally belonged to three 
bixitbors although it stood in the name of 
the eldest brother Krishna Ohunder; that 
it was attached and sold in execution of a 
decree against Krishna Chiinder ; that daring 
attachment one of the Plaintiffs put in a 
petition stating that he had purchased the 
whole of the property and therefore it ought 
not to be sold ; that his petition was rejected ; 
that sincie the sale Plaintiffs have been inj* 
possessioh of their share of the property; 
and that as objection was taken by defendant 
to the registration of their names they 
thought it proper to bring the present suit. 

The Defendant pleaded limitation, he hav- 
ing been in possession of the whole of the 
lands since 1867; that the Plaintifis had 
no right to the lands ; and that th^ were 
preduded from setting up now a title quite 


different from what they had put forwai'd 
before the sale. 

Both the Lower Courts decreed the suit. 

In special appeal it was contended that 
the plaint disclosed no cause of action, and 
that Plaintiffs could not now be allowed to 
set up after 15 years a different title from 
what had been set up in 1857. 

On behalf of the respondant it was argued, 
that although in the petition of 1857 it was 
averred that the Plaintiffs' title to the whole 
of the lands rested upon a purchase, it was 
impossible in the absence of the order that 
was passed upon the petition to make Out 
in what light the Court had viewed the 
statement. 

The following judgment was delivered : — 
AinslUf J. ( Bayley^ J» concurring), — The first 
plea taken by the special appellant is that 
there is no cause of action. We think that 
the application of the auction purchaser to 
have his name registered in the Collectorato 
as the sole proprietor of the property in 
dispute was, under the circumstances 
alleged in the plaint, if they could have 
been proved, a sufficient cause of action. 
But on the second ground wo think the 
special appellant must succeed. The Plain- 
tiffs' petition of the 2nd July 1857 seems 
to us to be distinctly an allegation that he 
took the whole property by purchase from 
Kishen Chunder Roy. It has been suggested 
that if the order made upon that petition 
had been before us, wo should have found 
that it was not so. However, that order is 
' not upon the record and we must deal 
with the case as we find it. We think that 
the Plaintiff having set up a title by pur- 
chase to the whole property from Kishen 
Chunder, is not now at liberty to change his 
case and to come in and set up another and 
inconsistent title apparently founded either 
on inheritance or on joint purchase with 
Kishen Chunder, In support of this ruling 
we refer to a judgment of their Lordships 
in the Privy Council in the case of Eshah 
Chunder Sing versus Sharaa Chum Bhutto 
reported in VI, WeMy Reporter, Page 67, 
Privy Council Ruling. We therefore think 
that the Plaintiffs' suit ought to have been 
dismissed, and reversing the judgment of the 
Courts below we. dismiss the suit with costs 
in all the Courts. 
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REti'PRIlED CASE No. 14 OP 1870. 


Tho 10 til November 1871. 


The Hou’ble Scotland, — Chief Justice, 
„ Innes — Judge, 


Vonkatarama Naik and another 
Versus 

Chinnathambu llcddi!: 

The Phtintiff had taken a loan of tbo Defendant in)on 
n WortijOffe-boi^d, ond when clcarhig the debt, the Delonduut 
retut-nedthe loetniment aud ntade the following uudoi‘«e- 

inont on its buck “hnpeea 263, principal iucindiiig 

interest wae rooeiTod on account of llite bond, and there Is 
therefore, no lion whatever,” but thoro was no signuturo to 
this enderwomottt. Kubscqnontly l-laintiif found out that 
he had paid more than what was duo undur the Enid Murt- 
gago-boiid, and institnlod a mdt In tho iSiuall Cause Court 
f<»r the Viahmco, giving In ovidonoo the said endorsement on 
the buck of tlio bond. It was objected that tlio eudorso- 
wjont rmt being legistcrod would not be ovidonco under 
l^eetlou 4i> of Act XX of 1806. 

Hold by Scotland 0. J. and Imies J.— 

That tho absem;e of tho signature to Iho endorsement 
would not preclude its rooeption as corroborative cvhli^ce 
of the amount uctuully received by the Dofcndaiit. 

ji/ jSroitand, C. /.—That .the endorsement being tendered 
as evidence not of iho creation or discharge of an obligation, 
but only us corroborative proof of u fact which though 
etaied in writing couhl bo i>roved by oral evidence, was 
receivablo in evideiiee. for that purpose only, though not 
registered. 

frtnfJK, /—TTImt there wfw nothing in the Registration 
Act which would ronder the endorsement inadiuissi^ble in 
evidence. 


The followiDg case was stated mider Sec- 
tiqii y2, Act XI of 1SG5, by T. Appiah 
-Chettiar, District Muusiff of (Juddalore, iu 
-SuitNo,-1102of 1869. 

*^Tho plaintiffs sue tho defendant for the 
recovery at liupees 10-10-0, said to have 
been overpaid to the defendant. 

The plaint sets forth that the plaintiffs 
and Ist plaintiff’s wife Venghi, and his son 
Chihnaya Naik (who are under the mainte- 
nance of plaintiffs) mertgoged theirl5| k^nis 
^of land to 4efe»dant on, tho 9th Tai of 
Atchaya (20th January 1807) for Rupees 
186-10 0: that the 35th SLartike of Sukla 
(8th December 1869) the plaintiffs asked 
defendant to receive the principal and interest 


and to return the l>oud, when the defendant 
told them that the principal and interest due 
on tho bond amounted to Rupees 263, which 
sum the plain tills paid to tho defendant, and he 
endorsed each receipt on the back of the l>oud 
and returned it to plaintiffs ; that the plaiu- 
J tiffs, not knowing how to read and write, 
referred to men who could read, when they 
found that the defendant received from them 
Rupees 10-10-0 more than was actually due ; 
which sum the plaintiffs claim to recover 
from the defendant. 

The defendant denies having received tho 
Rupees 1 0-10-0, and states that on the day 
previous to tho 25th Kartike (8th December 
1869) tho plaintiffs asked him what nmoimt 
was duo on the bond, in reply to which ho 
wrote on a piece of cadjan that the amount 
duo to him under tho bond was Rupees 
252-3-0 ; that on the 25th Kartike aforesaid 
the plaintiffs paid him only Rupees 252, and 
said that they had not brought tho 3 annas : 
that the defendant received the Rupees v52 
and simply jretttrnod the bond to plaintiffs, 
without endorsing the receipt of the money 
on the back of the bond as alleged by plain- 
tiffs; and the defendant states that the 
endorsement is not his handwriting. 

The mortgage bond in question was regu- 
larly registered under the Indian Registra- 
tion Act XX of 1866, and by its terms 5| 
kSnis land were mortgaged to the defendant 
for Rs. 187-10-0. 

Tho following is the translation of the 
endorsement on the hack of the bond — 

25th Kartike of Sukla, Rupees two him- 
**dred and sixty-three, principal inciuding 
** interest, was received on account of this 

bond, and there is therefore no mortgage 
<‘licu whatever.”. This endorsement is not 
sighed by the defendant but is attested 
by four persons. 

Tho defendant’s Vakeel pleads that tho 
original document, which purports to be a 
^mortgage of immovable property, has been 
^duly registered, and that, therefore, the 
endorsement discharging that liability must 
also be registered under Clause 3, .Section 17 
of the Act, but that it is not registered and 
under Section 49, cannot be received in evi- 
dence and the last objection is that the 

document not* being signed by the defendant 
it cannot be received in evidence...... 4s tho 

eador^eut is not signed by the defendant, 
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June, 1872. 


V. H. SoHALCH, Esq., 

No. 1. 

The following Rules have been inserted 
as Clauses 16 to 19, Section 1, p. 341, 
Board^s Rules; para. 14 has been cancel- 
led; the present para. 15 has been made 
para. 14 ; and* para. 16, para 15 : — 

16. To secure uniformity in the sys- 
tem of making disbursements on account of 
estates under the Court of Wards, the fol- 
lowing procedure must in future be fol- 
lowed • 

An annual budget, in sufficient detail to 
admit of proper check, and based on the 
actual expenditure of previous years, will 
be prepared and submitted for the sanction 
of the Court of Wards. Items entered in 
this budget will belong to one of these three 
classes : — 

I. Current and continuous expenses which 
have been sanctioned once for all (as estab- 
lishments and their contingencies). 

II. Cost of special projects and measures, 
for execution of which final executive sanc- 
tion has been obtained iudopcudeutly of the 
budget estimate. 

III. Projects which it is proposed to 
carry out during the year, which have not 
yet been formally sanctioned. 

17. All items of the third class, and all 
increases in items of the first class, should be 
succinctly explained; and if they are gener- 
ally approved, the provision for carrying 
them out will be admitted into the budget 
estimate provisionally, it being distinctly 
understood that no expenditure may be In- 
curred on such items until a formal executive 
sanction, irrespective of, and distinct from, 
the j^neral approval which is conveyed by 
passing the item in the budget estimates, 
shall have been obtained from competent 
authority for entertainment of the increased 
establishment, or for execution of the work. 

18. Monthly bills supported by voucherefc, 
will be submitted to the Collector of audit, | 
that officer, and not the Commissioner, being 
the auditing officer by law ; but the budget 
estimates must receive the sanction of the 
Commissioner, and an account current will 
also be- submitted at the end of every month 
to that officer for his information and ap- 
proval. 

19. Disbursements in accordance with 
these Buies can be made by the manager 
from the proceeds at his disposal, the ba- 


lance of the proceeds being remitted to the 
Collector’s treasuiy. 

No. 2. 

The following has been added to the 
Board’s Rules as Clause lA, Section III, 
page 341 ; — 

When the estate of a male minor is first 
brought under the Court of Wards, a state- 
ment should be submitted to the Board, 
showing as accurately as possible all fixed 
annual charges against the estate, the amouut 
of debt, <kc. 

The Board will thus be enabled to fix 
the amouut that is to be considered as the 
net income of the estate, and thereby to 
determine whether tlie word should be sent 
to the Institution. They will thus also bd*ve 
the data for calculating the proportion of the 
general expenses of the Institution to be 
borne by each ward after his admission. 

No. 3. 

The following is added as Rule 38C, at 
page 349, Board’s Rule:— 

Whenever the Director, proposes incurring 
expenditure on account of any minor in the 
Ward’s Institution, other than such as may 
bo absolutely necessary for his education, 

I — that is to say, when ho proposes to allow 
riding horses, drawing lessons, and other 
I such indulgences, — it is his duty to refer the 
subject to the Board of Revenue, who will 
consult the Commissioner of the Division iu 
which the ward^s estate is situated on his 
proposal, and will decide whether the eistate 
of the ward concerned can afford the ex- 
pense. 


A. Money, Esq., 

No. 4. 

A Class of documents exists in the Pro- 
vince of Berar, known by the name of 
suttabs, which are generally executed by 
cultivators to deliver their cotton proudcc; 
and a question has now arisen whether tlieso 
suttabs are transferable without the payment 
of stamp duty. 

2. In connection with this question, in- 
formation is required by the (Government of 
India as to whether the definition of ‘‘Negoti- 
able Instruments,” in Section 2 of the general 
Stamp Act XVI II of 1869, is anywhere held 
to include any document, besides Bills of Ex- 
change, Promissory Notes, and Cheques; 
and also, whether any documents, like the 
suttahs referred to above, circulate in the 
Lower Provinces as negotiable instniments, 
and without the payment of stamp duty 
upon transfer. 
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3. An immediate report on the subject 
should be for^ded by each District Officer 
to the Oommissioner of the Division, who will i 
submit his own complete report as soon as 
ho has reoeived replies from all his District 
Officers. 

. No. 5. 

District Officers aro requested to submit 
final return under Act XVI of 1870 in the 
form of Betlirn No. 43, showing the final 
assessments after objection and appeal, from 
the beginning of the operation under the Act 
till the close of the accounts. Sums which 
were outstanding as a balance on the 31st 
March 1872, and which have boon struck off 
as unrealizable, should not be included in the 
final return now called for. 

No. 6. 

District Officers are reminded that their 
Statement No. 1, called for in para. 3 of 
the Income Tax Kules just issued, sheuld 
be now submitted at the earliest possible 
date. 

2. Hitherto the member in charge has 
trusted in matters of income tax to Commis*’ 
sioners to sn 2 )erviso Collectors, and to Col- 
lectors to supervise Sub-Divisional Officers. 
The experience of the last two years has, 
hoifrevcr, proved that, while in some cases, 
the supervision has been full and sufficient, 
in others there has been little or none, Mr, 
Money has determined, therefore, for the 
current year, to exercise, from the Board’s 
‘ office, a more complete control over every 
officer in charge of income tax duties. He 
desires that the following statement may bo 
, submitted without fail, ou the 18th of every 
month, direct to the Board, at the same 
time as the monthly return prescribed 
under Rule 9, A copy of this statement 
should also accompany the monthly return 
sent to the Commissioner 

Statement elmvincf Prngrm of Work under 

Aet VIII of 1872 in cac4 Sah-Divmon. 

Column 1.— -Name of each subrclivision 
( including of course, sudder sub4ivision.) 

Column 2,-— Total number of persons as- 
sessable as per Column 4 of Statement 
No. 1 ( Rule 3 of Rules issued for working 
Act VTH of 1873. >' 

Column 3. — Number who paid their tax 
withii\. the month allowed by notice under 
Rules. ' 

Column 4. -'-Number of notices under 
SecUoii 27 of the Act issued up to tiie endj 
of last mouth. I 


Column 5.— ^Number of notices issued 
this month. 

Column 6. — ^Total number of notices 
issued. 

Column 7. — Number who have paid after 
notice up to the end of last month. 

Column 8.— Number who have paid after 
notice during the month. 

Column 9. — Total of Columns 3, 7, 8. 

The Superintendent of Stationery will be 
directed to supply fifty copies of the form of 
statement to each District Officer, aud any 
further quantity wante<l should be obtained 
on indent. The non-receipt of the forms, 
however, is in no case to be held as a reason 
for non-submissiou of the statement, which 
must punctually be forwarded to the Board’s 
office on or before the 18th. On receipt of this 
Circular Order, each Collector should send a 
copy of the statement to each sub-division, 
enjoining punctual submission to himself at 
the beginning of each month. It will be 
understood that the submission of these abate- 
ments in no way relieves Commisiouers or 
Collectors of their reponsibiUties of super- 
vision. 

No. 7. 

Tub attention of District Officers is drawn 
to pai*as. 10 andjl 2 of the Financial Resolution 
No. 2887, dated 19th April 1872, and to 
Section I, Clause III of Act VlII of 1872, 
which declares that the Act shall bo deemed 
to have come into force on the « Ist day of 
April 1872. Accordingly income tax is pay- 
able on all salaries, annuities, aud pensions, as 
well as on instalments of interest .on Gov- 
ernment securities which became due on or 
after Ist April 1872, and in case any such 
salaries, annuities, pensions, or instalments 
of interest have already been disbursed with- 
out deduction of income tax, core should 
be taken to have the proper deductions 
made according to the provisions of the law 
I at some subsequent time of payment* 

I No. 8. 

Tub following Rules under Section 27, 
Act VII of 1870, for the supply and retail 
sale of Court fee stamps, have been approved 
by the Government of Indio, as alrc^y in- 
timated in the separate orders issued to the 
Commissioners of Divisions, aud are now 
published for general information : — 

1. *‘Tbo use of adlxesivo Court fee 
stamps, for all fees required to be paid un- 
der the Court Fees Act (VII of 1870), 
•DatewmisftfiiieiS having been permitted from 
* ,the Collectors 
and Xroasury Officers ate enjpined to cairy 
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out the following RuleS; for the supply and* 2n(i . — The date on which these Rules are 

retail sale of tlie said stamps. to come into effect will horeafter be made 

2. Indents shall be made on the Super- known by Notification in the Gazette^ when 
intendants of stamps under the Rules now all necessary anungemeuts are reported to 
in force, and contained in Chapter XXI of be complete. 


the Board's Rules, Section 1. 

3. On the receipt of a supply, the 
officer in charge of stamps shall, with his 
own hands, open and himself count every 
stamp of the value of 4 annas and upwards, 
so that any deficiency may be at once detec- 
ted. Adhesive stamps beings supplied in 
sheets, each containing a number^ of stamps, 
the receiving officer must, for hts own secu- 
rity, see that each sheet contains the full 
number. Stamps of the yahie of less than 
4 annas should be counted also in the pre- 
sence of the receiving officer. They are 
then to be compared with the invoice, and 
a receipt forwai ded by the firet post to the 
dep6t whence they wore received. 

4. “ All other Rules now prescribed for 
the receipt and custody of stamps shall bo 
applicable to adhesive Court foes stamps. 

5. These stamps shall be issued from 
the store under double locks, under the 
Rules contained in Section 3 of the Chapter 
of the Board’s Rules above quoted. 

6. ** Stamps of any value, and in any 
quantity, are at all times to bo sold at dis- 
t ict head-quarters by the Treasurer of the 
Crollector’s office, or, where there is no 
Treasurer, by the Stamp Daroga; and at 
sub-divisions, by the Nazir, to any one re- 
quiring them, gn payment of the full value 
of the stamps in cash. 

7. “The presiding officer of any Court 
where adhesive Court fee stamps are used 
shall, in the exercise of his discretion, be 
competent to issue a certificate for the rene- 
wal, free of charge, of the stamp or stamps 
on any document, in cases when the re- 
writing of such documents has, through in- 
advertence or accident, been, in his opinion, 
f'endered necessary ; or where, after being 
duly stamped, and the stamps cancelled, it 
is found that the reason for presenting it 
to, or filing it in, the Court, has ceased to j 
exist. Such certificates shall be sufficient 
authority to the Collector or officer in charge 
of a sub-division, as the case may bo, to 
issue to the holder of the certificate other 
stamps of the value specified in the certifi- 
cate, OB delivery of the stamps* which have 
been rendered useless. 

Calcutta, stamps shaU be sold 'by 
salaried vendors, to 1^ appointed by the 
Board of Revenue.’^ 


V. H, ScHALCH, Esq. 

Erratum. 

TAe asferM opposite the A nntiat Return of 
Irrigation Stottutics^ referred to m Circular 
Order No. 2 of September 1871, Should be 
expunged. 

No. 9. 

connection with the present system of 
conducting the settlements of land revenue 
in the Lower Provinces, the Government 
have approved of the following amendments 
being made in Chapter XX of the Board’s 
Rules : — 

1«<. Add a column, headed “ Nature of 
tenure under which land is held,” after the 
last column, in each of the Forms Nos, 2 to 
7, and after column 8 in Form No. 8, 

2n(l For the fourth heading of Form No. 
19 substitute: “Persons capable of being 
“ admitted to settlement uiuler each of the 
“ modes of settlement prescribed in Goveru- 
“ raent Order. No. 3 1 56, of 2 let August 1871, 
“with full explanation of their “rights and 
position, and of the reason for the selection 
“ of the mode of settlement proposed to be 
“adopted.” 

3rd. With reference to the eleventh 
[ heading of tho Amin's report, Form No. 10, 
add a column in Form No. 19, thus — “Set- 
“ tlement Officer to make a clear and distinct 
“ statement of the “ rights claimed by each 
“ class of tenants in the estate, and to wfeat 
“ extent such claims have been admitted, 
“ with an expression of his opinions in res- 
“pect to tho mode of settlement which 
“should be adopted, and his reasons for 
“ that opinion in full.” 

ith. For Clause 3, Section 9, siistitute; 
“When all tho subordinate arrangements 
“ have been completed, tho settling officer 
“should procure the attendance of *he 
“ party entitled to settlement and called 
“ upon him to sign the kabulyat, or state in 
‘f writing bis objection. These objections, if 
“any, must receive consideration and bo 
“obviated if practicable; but should they 
“ be sucii as are not entitled to attention, 

** the reasons for rejecting them and other- 
^*wise disposiug of the estate should be 
“ recorded ” 



& 
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Ckcu^fs. 


Add to the above Section as Clause 
3A ; When it is found necessary, in con- 
sequence of the recusance of the party 
“entitled to settlement, to engage with 
“ other parties for the payment of Gfoverii- 
** meat revenue, the preference should be 
“ given ( Ist ) to a farming settlement with 
“one or more of the head ryots on the 
estate ; ( 2nd ) to khas management ; (3rd) 
to a farming lease to an outsider,” 

6i/t, Clause 5 in the above Section shotild 
“ be corrected thus : In effecting the settle- 
^*ment of alluvial land with the proprietor 
*'of a temporarily settled estate (see Act 
‘‘XXXI of 1858), the settling officer should, 
“ with his consent and with the consent of 
“ the Board of Eevenue, incorporate tbC as- 
“ Sessment of the increment with that of the 
“ parent estate, taking one revised engagement 
“ for the amalgamated revenue of the whole 
“ as an integral estate. If the parent estate 
“ be permanently settled, or if, in the case of a 
“ temporarily settled estate, either the pro- 
“ prietor or the Board decline to assent to 
“ the course above prescribed, the increment 
“ must be assessed as a distinct estate and 
“ be henceforward held separately liable for 
“ the revenue assessed upon it.” 

Jill, Omit Clauses 3 and 5, Section 10, 
adding the words “ or on expiry of the 
lease ” after the word “ lease” in the second 
line of Clause 4, which will bo numbered 
Clause 3. 

8tA. The first sentence in Clause 1, Sec- 
tion 12 should be altered to correspond with 
the recent orders thus : “ The record of 
“ every settlement should be forwarded as 
“ soon as it is completed through the Com- 
“ missionet’s Office to the Board, and with it 
“ must invariably be submitted by the 
officer making the settlement, a report in 
“ English in the Form of Appendix No. 19, 
“ and an abstract of the information con- 
“ tained in the settlement proceedings in 
“ Form No. 20.** 


A. Monkv, Esq., a b , ‘ 

No. 10. 

It is believed that Sub-Divisional Officers 
in Districts within the Saliferous tracts are 
not kept sufficiently informed of the state ef 
salt sales within their juriidiction. The 
monthly sale returns famished by salt 
vendors will henceforth be submitted by 
them to the Sub-Divisional O&eer, who, after 
examination, will forward themj with hia. re- 
marks, to the Collector, 


" Rble XL of the Salt Manual is therefore 
amended as follows : — 

For “ Collector of the District*' read “ Sub- 
Divisional Officer within whose jurisdiction 
he resides.” 

After “ Abkaree Darogah *' read “ for trans- 
mission to the Sul)- Divisional Officer.** 

At the end of the Rule, add “ The Sub- 
Divisional Officer will forward the returns to 
the Collector with his remarks.*' 

No. 11. 

Thic attention of all officers engaged in 
supervising the working of the Sudder Dis- 
tillery System is called to the necessity for 
constant watchfulness on their part over the 
proceedings of Distillery Establishments. 

2. A Sub-Divisional Officer, finding lately 
that the daily sales at a distillery were small- 
er than at the same period of the preceding 
year, watched those who removed spirits 
under pass, and stopping by hazard a man 
carrying spirits which the pass showed to 
have paid 3 annas per gallon, had it at once 
again tested by the same Distillery Officer 
who had passed it, and found it to be of a 
strength which should have paid duty at 9 
anuas per gallon. ’ 

3. There is no doubt that similar frauds 
are constantly executed with success, and 
active vigilance can alone detect them. 'Un- 
der the Sadder Distilleiy System Govern- 
ment is liable to be defrauded in many ways. 
By connivance with tlie Distillery Establish- 
ment, the holder of a pass often takes out 
from the Distillery more spirits than are 
covered by the pass, as well as spirits of a 
higher strength than that at which the duty 
paid by him was calculated. Again, an old 
pass may be used with the date altered, to 
protect a fresh supply of spirits. The most 
common form of fraud is the taking of liquor 
from the Distillery without payment of 
duty, the Distillery Darogah being paid for 
his connivance. Sometimes the Darogah 
alone is concerned in the fraud, which con- 
sists in not crediting to Government sums 
received as duty. 

4. No detailed rules for the check of 
these malpractices have over yet been pub- 
lished. Attention has been called to the 
examiiiatlon of statements, but no amount 
of such examination will avail to prevent 
practises as above defined. 

5. Before issuing rules, the Member in 
charge would wish to be favored with the 
opinion of each Commissioner and Collector 
as to the best checks. 





, . !,. Aflt Xia of 1856. 

„ XIII of 1867. 

The Boaid^a rules for the guidance of 
. officers iu the ppium Departmeut* 
In this examination^ books will not be 


allowed. -v « 

18. Candidates will not be examined for 
Police, Non-Regulation, and O^um appoint- 
ments, without special permission. In the 
absence of such parmtssion, all candidates 
must be examined in the subjects prescribed 
for civil appointments generally. 

19. Every candidate when submitting 

bis applioatiotf," should state 
pfocodure-FaM. subjects in which he 

desires to be examined, and annex certificates 
in the other subjects in wnich he is required 
by these rules to show that he is duly quali- 
fied. He must at the same time tender a feefor 
each subject in which he has to be examined, | 
computed according to the scale given below, | 
if he is a candidate for the higher class of I 
appointments 


Elementary English examination for 


European candidates B 

Law B 

Surveying and Engineering B 

Each vernacular 4 

Medical examination ... 4 

Riding or Walking examination ... 4 


Candidates for appointments of leas than 
Rs. 100 per mensem will pay fees at half the 
above rates. 

It will be seen that the fee for the medical 
examination and for examination in one ver- 
nacular will be payable by all candidates, 
and the fee for the English examination by 
all Europeans liable to it. In other subjects 
no fee will be required when a certificate is 
produced. V 

? ». Classes for teaching the above sub- 
jects .including Biding and Gymnastics, will 
be immediately opened at the Hooghly 
College, and the best arrangements possible 
for the same purpose will be made at the 
Patna College: 

21. To every candidate who passes the 
examinations above prescrih- 
iitoffi*** ed, » certificate will be given 

Stating the subjects in which 
he has passed, and that he is qualified for a ! 
Civil appointment, orfpr^ ah appointment in 
the Police, or the Opium Department, as the 
case may be. 

i?.— This certificate trill give no claim 
tb an appointineiit. i , 


Oironlar iro%84» ; ^ 

JUDICIAL DEPARTMENT. 

JnnrcuL. 

To all Commimmen and aU Magufratu o f 

J)utrict8^---( dated Calcutta, tfie Ut Jnlg 

I AM directed to call your very particular 
attention to the now Code of Criminal 
Procedure, Act X of 1872, which will come 
into force on 1st September next. 

2. The changes in the powers and posi- 
tion of Magistrates effected by the Code are 
so considerable, that it will be desirable to 
re-gazette all Magistrates with the powers 
which it is deemed desirable to invest them 
with under the new law. The Lieutenant- 
Governor accordingly wishes to . have sub- 
mitted to 'hinx oomplete lists of Officers and 
Honorary Magistrates, with the powers for 
which each is recommended. These are to 
be submitted by Magistrates of districts 
through the Commissioners. 

3. Magistrates will now be first, second, 
and third class, and Special Magistrates 
(section 42), Also power is taken, and will 
be very freely used, for the creation of 
benches of Magistrates (sections 50 to 50), 
and powers of summary trial may be con- 
ferred on any first class Magistrate and on 
benches of Magistrates (sections 222 to 230). 

4. The powers of Magistrates of the 
first and second class are considerably en- 
larged. Grievous hurt by dangerous weapons, 
false evidence, and some other ofiences 
hitherto exclusively triable by Courjs of 

I Sessions, may in future be tried by a Magis- 
I trate of the first class ; and very large clas- 
ses of cases of common occurrence, hitherto 
triable by a first class Magistrate only, arc 
now made triable by a Magistrate of the 
second class, who has also now power to pass 
a sentence of solitary confinement. 

^5. In fact, it may be said that almost all 
ofiences are now either entered in column 7 
of the schedule as triable by the Court of 
Sessions, or are triable by a Magistrate of 
the second class. Ahnoat the only cases 
entered as triable exclusively by a Magistrate 
of the first class are a very few offences by 
or relaUng to public servants (Penal Co^le, 
Sections 163, 1^6, 169) ; and s^inst public 
justice (Sections 204, 208. 2 9, 210, 211, 
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3W, 216), wb^k fj? vmch separate 

offences in tbeziisely^ ,p£fei3iCe9 occurring 
in the course of jt^dioim^ proceedings; Prac* 
tlcally th^ ell sp^b-divisional officers and 
second class Magistrates invested with power 
to oornmit fdr trial ^ill have, either in virtue 
of their own powers, or as qualified to hold 
preliminary inquiry in sessions oases, juris- 
diction in nearly every case that can occur ; 
and there ia uot the same necessity as before 
forgiving first class powers, except where 
an officer is in evory^way fully qualified for 
such powers and there is re^ need for a 
Magistrate of that rank. , 

6. A second class Magistrate in charge 
of a sub-division has, as such, veiy larp 
powers. Aleo, when in cases within bis juris- 
diction he deems a more severe punishment 
than be can giv^ necessary, he can send on 
the file for orders tb the Magistrate of the 
district after completing the trial And in 
those sessions cases wh^ich are also triable 
by a first class Magistrate, if he deems that 
the case may best be tried by the latter 
officer, be can stop the preliminary inquiry 
at any stage and send the parties and wit- 
nesses on to the first class Magistrate. 

All Magistrates in charge of sub- 
divisions will able to hear on complaint, 
and to take up without complaint, cases 
within their jurisdiction ; but the Lieutenant- 
Governor will invest all Magistrates of 
districts with power under section 48; to 
withdraw foom any Magistrate subordinate 
to him the cognizance of any classes of oases 
which he may think proper to reserve. 

8., Ho Magistrate other than the Magis- 
trate of the district or of a sub-division of 
district has power to entertain any case 
(not made ov^ to him) unless he is specially 
authorized to do so. 

, 9. It will be observed that in most cases 
anthofity to hear complaints and exercise ' 
certain powers may be delegated by the 
Magistrate of the district to his subordinaiH ; 
but there ore some powers which can only 
be given by the Government : and when it ] 
is desired to give thesp powers tb any' officer, i 
special appHcatibil ; 'iliust bo ; madfe. That 
wilt principally be necessary in the case of 
Magistrates not in cb#ge of subrdivisions, 
the latter having by the law very large 
pbw'ers, subject to reservation by the Magis^ 
trate of the district. ^ ' 


I 10. Anew provision of very great im- 
portance is that for giving power of summary 
trial ( sebtions 222-230 ). This power must 
only be entrusted to first class Magistrates of 
approved efficiency ^nd discretion. At the 
same time it will > be a very great advantage 
that competent officers should exea^ise the 

K wer. The qualifications of each first class 
ogistrate must then be very carefully 
considered, and recommendation made ac- 
(kxrdingly to give or not to give him this 
summary power. 

11. The Lieutenant-Governor hopes that 
he may be able very freely to use the power 
of appointing benches of Magistrates aud 
Special Magistrates!*' Most pf the Honorary 
Magistrates may probably be utilized under 
these designations, and many new ones may 
be created for the purpose. The Lieutenant- 
Governor thinks it most desirable that petty 
assaults and such cases should be disposed 
of summarily (under the provisions of sec- 
tion 225) by a bench sitting say once a 
week, and composed either of one paid and 
one or two unpaid Magistrates or wholly of 
unpaid Magistrates. Possibly an arrange- 
ment might be made by which a sub-divi- 
sional officer or other paid Magistrate should 
visit by way of circuit severm of tlie most 
important places in each sub-division, and 
sitting with the local Magistrates of each 
place dispose periodically of all the petty 
cases without any cumbrous procedure or 
record of evidence. 

And whether as- benches or as Special Ma- 
gistrates^ the Lieutenant-Governor hopes that 
the leading men of each considerable Muni- 
cipality might tliemselves dispose of the 
municipal and other petty cases. He will 
therefore freely and readily receive applica- 
tions for the investing very many respectable 
men With powers as special Magistrates. 

Under the provisions of section 52, the 
Magistrate of the district must .make rules 
for the guidance of the beuchea of Magis- 
trates sitting in his district, regarding the 
classes of eases to be tried, the times and 
places of sitting, the constitution of the 
bench, and the mode of settling differences 
of opinion. These rules will much depend 
on local ciroumstanoes, and the Lieuteiiantr 
Golrernor will therefore awadt the submission 
of proposed rules. They should be sent to 
^ Gommis&ioner, collated by him, and sub- 
mitted to Government with Jus remarks* 
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12. In adaitioh to the above-noticed 
provisione ftw" eumthaiy trial, there are other' 
provisions of the liew Cede calculate to 
diminish the burdeii of an excessive and 
laborious Ji^rd of the evidence. 

There are some special provisions regard- 
in;^ evidence, sections 327 to 330 ; but the 
new section, which will give very great relief 
to all the Magistrates of the first and second 
class, is section 333. Under this provision 
these Magistrates will be relieved from tak- 
ing full evidence, reading it over to the 
witnesses, &o., Ac., in all cases of petty 
theft, house trespass, rioting, iniscbief, Ac.,— 
in fact in all the common classes of cases, 
and will oafy be required to keep in all 
those, as well as in all summons cases, a 
mere memorandum or note of the substance 
of the evidence as it proceeds — a process 
which ought not to be very long or 
tedious. 

13. It is also to be observed that under 
the provisions of sections 361 and 362, the 
Magistrate has now a discretion in regard to 
the summoning of . unnecessary witnesses, 
and will thus be able to keep cases within 
reasonable bounds. 

14. The full and formal record of evi- 
dence will be confined then to exceptionally 
lieinous and important cases. That being 
so, the Lieutenant-Governor thinks that the 
work will be quite manageable, and he does 
not propose to alter the present rule requir- 
ing Magistrates to take down with their own 
hands any evidence that must be recorded. 

15. It is, however, different in regard to 
Sessions Judges. Except in so far as the 
enlarged .powers of the Magistrates may 
relieve them of some cases, their procedure 
is not abbreviated. The LieuteuaUt-Gov.er- 
nor has doubts whether all men are capable 
of taking down the evidence and conducting 
the cases ef&ciently at the same time, when 
a long trial and succession of trials is carried 
on from day to day and from week to week 
in the Sessions Court With reference, 
therefore, to the provisions of section 335, 
the Lieutenant-Governor will be willing to 
consider the application of any overburdened 
Sessions Judge who may desire to be relieved 
of the duty of taking the full evidence in 
his own hand, and who wouli urefer to have 
a vernacular record of the evidence taken 
down by a skilled native writer, the Jud^e 
hiniisSf making only a memorandum of the 


substance of the evidence. Thisj, however, 
win only be possible if a good and quick ^ 
writer is available to take the evidence 
down, 

I 16, In connection with the subject of 
evidence^ it wUl be observed that section 126 
leaves po doubt of the full power of the 
criminal courts to make use of the police 
diaries during a trial. 

17, It is not necessary to enter here 
upon many other (Ganges introduced by 
the new Code. The provisions regarding 
jurisdiction over European British subjects 
and other matters speak for themselves, and 
principally involve judicial considerations. 
The Lieutenant-Governor will then only add 
the hope that all officers will without delay 
make ^emselves thoroughly masters of the 
new Code, and he will hope for the early and 
careful submission of the lists called for by 
this circular, that he may be able in due 
time to confer the powers proper to be con- 
ferred on each class of officers and unpaid 
Magistrates, ' and so may at the earliest 
possible time give full effect to the new 
Code, ^ 

GENERAL DEPARTMENT. 

Circular No. 24’ 


General. 

To igEeads of Departments, — (dated Calcutta 
the 16th July 1872.) 

In continuation of Circular No. 27, dated 
13th October 1871, I am directed to inform 
you that the Lieutenant-Governor has been 
pleased to adopt the following order of ar- 
rangement of the districts in &nga], which 
is to be observed in the census report and 
in all future departmental reports or tabular 
statements of every kind «in all departments. 

2. It will be seen that Commissioners’ divi- 
sions are grouped into provinces, while 
districts are arraiiged geographically, and 
wi^ reference to their position and import- 
ance. 

BENGAL. 


Western Dutrieis. 


Butdwnn Division 


1. Burdwan, 

2;, Bancoorahl 

3. Beerbhoom. 

4. Midnapore. 

5. Hooghly with 

Howrah, 



18 Mscellaneom* [Am- 


Ca^md IHitrieit.> 


I 6. 

I’residenojrDiirisioii-l 7. 


6. Si-Pergonahs. 
Nuddea. . 


. ( 33 . Monghyr. 
^J34. - 


Bhaugnlpore Dm.^'£' 

\ 36. Sonthal Pet- 


I 


gunnahs* 


'9. Moorshedabad. 

10. Dinagejpore. 

11. Maldah. 

'^Rajehahye Division - 12, Rajshahye. 

1 13. Rungpore. 

14. Bograb. 

15. Pabna. 

i- f 

{ 16 . DatjeoUng. 

17. Julpigooree. 
Cooch Be bar 
Tributary State. 

Eastern Districts. 


Dacca Division 


18. Dacca. 

19. Furreedpore. 

20. Backergunge. 

21. Myinensing, 

22. Sylhet. 

23. Cachar. 


Chittagong Divi- 
sion. 


24. 

25. 

26. 


Chittagong, 

Noakbally. 

Tipperah. 

Hill Tipperah. 


BEHAR. 


f^atna Division 


27. Patna. 

28. Gya. 

29. Shahabad. 

30. Tirhoot. 

81. Sarun. 

^ 32. Cbumparun. 


ORISSA. 


Orissa Division 


f 37. Cuttack. 

I 38, Pooree. 

...*{39. Balasore. 

Cuttuck Tribu- 
tary Mehals. 


CHOTA NAGPORE. 

South-West Frontier Agency, 

40. Hazareebaugh. 

41. Lohardugg^. 

42. Singbhoom. 

• 43. Maunbhoom. 

Tr i b u t ary 
Mehals. 


ASSAM AND ADJACENT HILLS. 

44. Goalparah. 

45. Kamroop. 

46. Durrung. 

47. Nowgong. 

48. Seebsaiigon 

49. Luckimpore. 

50. Naga Hills, 

51. Khasi and Jyn- 

teah Hills. 

52. Garo Hills. 


C. Bernard, 

Secy, to ifie Oovt^ of Bengal. 
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The 22ndJuli/*l&72* 

In Bupcrsession of the lists of subjects notified at page 2206 of the Calatm Gmeite 
of the 29th December 1869, and all previous orders or notifications of tho Court, tho 
following lists of subjects are hereby notified as thoso in which the candidates for the higher 
and lower grade pleadel^ships respectively will bo examined under the rules passed by the 
High Court under Section 4, Act XX of 1865. 

Higher Grade. 


Subjects, 

— The law of property current in Bengal. 

A. "Vyith reference to the permanent set- 
tlement j to the Government lien oti land ; 
to cli'vims to hold lands oxemj^t from the 
payment of revenuo, and to the mode in 
whicli estates can be brought to sale for ar- 
rears of revenue. 

B. Tho law of nndcr-tenures and tJie 
mode in which' the same can he brought to 
sale for an’oars of rent. 


C. The relation of Landlord and Tenant. 

D. Mortagagos ; liegisiratiou of Assu- 
rances. 

E. Tho Hindoo Law of Inheritance, Suc- 
cession, and Adoption, 

F. Mahoraodaii Law. 

G. Tho Indian Succession Act. 

2nd . — Obligations arising from contracts, 
3rcZ.— Civil Procedure. 


Ath . — The Law of Evidence. 

5//^.— The Law relating to stamps. 
C/A— The Law of Limitation. 

7th , — Criminal Law and Frocedure. 


EegulationSf enactments, and Text Booh. 

Regulations (Bengal) I, VIII, X, XIV, 
XTX, andXLlV of 1793, and tho Roguhv 
tions and Acts by wliich the same havo been 
altered ; Act XT of 1859, and the preamblo 
to Regulation (Bengal) II of 1793. 

Regulation (Bengal) VIII of 1819; Act 
VIII of 1865 (Bengal Council) ; Act VIII of 
18C9, B,C., (except ns to candidates to prac- 
tice in Orissa, Chota Nagpore, and Assam, 
who will be i^equired, as heretofore, to pass 
iU Act X of 1869.) 

Act VIII of 1809 (B.C.) except as above. 

Maepherson on Mortgages ; Act VIII of 
1871. 

Dayabhaga and Mitakshara ; Dattaka 
Chandrika, or Macnaghten's Principles of 
Hindoo Law, first seven chapters. 

Macuaghten's Principles of Mahomedau 
Law, except chapter 9. 

Act X of 1865 ; Act XXI of 1870. 

Maepherson on Conti’aots ; Act IX of 1872. 

Act VIII of 1859 ; Act XXIII of 1861 i 
Act XI of 1865. ’ 

Act I of 1872. 

Act XVIII of 1869 ; ActTII of 18701 

Act IX of 1871. 

The Indian Penal Code (Act XLVof 1860) 
and the Code of Criminal Procedure ; Act X 
of 1872. 


Lower Grade. 


Svt^ecis, 

1^— Hindoo Law. 

Mahomedau Law. 

3^..._Law of Contracts. 

it/*— The law of property current in Ben- 
gal with reference to the {«rmaaeut settle- 


^a/rdatiom, EnaetmenU, and Text Booh. 

Macnaghten’s Principles of Hindoo Law, 
first seven clusters. 

Macnaghten’s Principles of MahomSdan 
Law, except chapter 9. i 

Maepherson on Contracts ; A«t IX of 
1872. ^ ii 

Jftegulations (Baigal) I, VIII, -X,’ XIV, 
XIX, and XLIV of 1793, and the. 
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Su}rject$. 

jnent ; to the Government lion on land ; to 
claims to hold lands exempt from the pay- 
ment of Government revenue, and to^tho 
mode in v^hich estates can be brought to 
sale for arrears of revenue. 

The relation of Landlord and Ten- 
ant 


The Law relating to Putneo Talooks. 

7<A. — The Law of Limitation. 

8/A. — The Law relating to Stamps. 

9/A.— Civil Procedure, including the Small 
Causa Court Act. 

10/A.— The Luav of Evidence. 
ll/A.~CriminalLaw and Procedure. 


llegvlatimUy and T^i Booh. 

tions and Acts by which tliie same have been 
altered ; Act. XI of 1^59 ahd the preamble 
to Regulation (Bengal) II of 1793^. 

Act VIII of 1869 (Bengal Council), ex- 
cept as to candidates in Orissa, Chota Nag- 
pore, and Assam, who will be required to 
pass, as heretofore, in Act X of 1859. , 

Regulation (Bengal) VlII of 1819 ; Act 
VllI of 1865 (Bengal Council). 

Act IX of 1871, 

Act XVIII of 1869 ; Act VIT of 1870. 

Act VIII of 1859 ; Act XXIII of 1861 ; 
Act Xr of 1865. 

Act I of 187t?. ^ 

Penal Code (Act XLV of 1860) ; Code of 
Criminal Procedure (Act X of 1872). 

By order of the High Court, 

W. Cornell, 

Officiating Begutmr. 


NOTIFICATION. 

* 

The 30/A Julg 1872. — ^In continuation of 
the Notifiofition dated the 14th October 1871, 
pnblished at page 1911 of the Calcutta 
GateUe joi tho 1st November 1871, authoriz- 
ing the extension of the provisions of Act 
XXII of 1869 to the District of the Khasi 
and, Jynteah Hills, the Lieutenant-Governor 
is pleased, under Section 5, of the same Act, 
to issue the following detailed rules for the 
administration of civil and criminal justice 
.and police in the said district : — 

Buk for tlhc AdminUtratfon of Jmtice mud 
Boliot in /Ac Synieak Hilh and sxjhch par- 
Horn of the Khmi Mills as have been consti- 
tuted British Territory, 

I. — General. 

1. The administmtion of the country 
known as the Khasi and Jynteah Hills is 
vested in the Commissioner of Assam, the 
Deputy Commissioner of the Khasi and 
Jynteah Hills, his assistants, and the native 
siems, wahadadarg, sirdars, dollois, pattoiv, 
and lungdojbs^ dr such. other classes of of&cers 
as thf flotf He the Lieutenant-Goyemor of 
Bengal may see fife from time to time to ap- 
point in thaA^ behalf, giihieofc to the excep- 
and mtrictions and rules horeihafter 
recorded. 


2. The following rules apply to all villages 
and tracts subject to British Jurisdiction, 

II. — Police. 

3. The police of, the Khasi and Jynteah 
Hills shall consist of — 

(а) — Regular police, subject to Act V 
of 1861. 

(б) — Rural police, consisting of sirdars, 
dollois, paitors, lungdohs, and other village 
authorities recognized as such by the Deputy 
Commissioner with their subordinate village 
authorities. 

4. The control of the police in the Khasi 
and Jynteah Hills is vested in the Deputy 
Commissioner, acting under the orders of the 
Commissioner of Assam, or such other 
officers as the Hon’ble the Lieutenant- 
Governor of Bengal may from time to time 
appoint. Misconduct on the part of regular 
police shall be punished in accordance with 
Act V of 1861 and the Penal Code, or any 
special law which may hereafter be extended 
to the Khasi and Jynteah Hills. Misoon- 
duct on the part of rural police is punishable 
by fine, which may extend to Rs. 500, or by 
imprisonment to an extent which would be 
awardable under the Penal Code for a like 
oifence. Imprisonment may be awarded in 
lieu of fine, but only by the Deputy Commis^ 
sioner or other officers duly authorized. 


ERRATUM. 

.jr" Civil Euling«i page 35, column 2nd, line 1st, for Bhagg^monj Dossee, bbad 
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New Code of Criminal JProcednre 
Act X of 1 ^ 72 . 

Now that the operation of the new 
Code of Criminal Procedure^ Act X of 
1873, has been postponed till the 1st 
day of January next ensuing, we think 
it proper to offer a few remarks on those 
of its parts which appear to be wholly 
incompatible with a sound and enlightened 
administration of criminal law and 
justice. 

The Act consists of twelve Parts 
divided into forty-two Chapters : — 

X’art I treats of preliminary matters, 
the laws repealed, the extent of local 
jurisdiction and definitions. 

Part II bears upon the constitution 
and powers of Criminal Courts. 

Part III embraces all matters con- 
nected with the Police. 

Part IV treats of proceedings to com- 
pel appearance of parties under process 
of Courts, being either a summons or a 
warrant as the case may be. 

Part V refers to inquiries and trials. 

Part VI details the procedure in Ap- 
peal, Eeference, and Eevision. 

Part VII lays down rules for the exe- 
cution or the carrying out of sentences. 

Part VIII treats of special rules of 
evidence in criminal cases. 

Part IX lays down the procedure inci- 
dental to Inquiry and Trial. 

Part X prescribes the form, &c,, of the 
charge, judgment, and sentence. 


Pai’t XI treats of preventive jurisdic- 
tion of Magistrates. 

Part XII contains miscellaneous pro- 
visions. 

Thus the Act appears to be complete 
in all its details, but the question is, 
whether its provisions are calculated to 
extend to all classes of Her Maiesty^s 
subjects the same security of life, liberty, 
and property, without any distinction of 
creed, colour, or race, as it has ever been 
the object and aim of Government to 
promote by all possible manner of means. 
While, on the one hand, we are free to 
admit, that a considerable portion of the 
distinctions which at one time were 
made between the European British, and 
the Native subjects of Her Majesty in. 
Criminal Trials now no longer exist, we 
cannot afford, on the other, to felicitate 
the Legislature in tlicir complete exemp- 
tion from that feeling which influeipced 
the Gallic hero when he gave utterance 
to the celebrated vm metis of historic 
notoriety. Our observations will be con- 
fined to Chapters VII, XVIII, XX, 
XXIV, and XXV. 

Let ns now examine Part I, Chapter 
VII, which treats of criminal jurisdiction 
over European British subjects. 

Section 71 defines the expression Eu- 
ropean British subjects, and from it, we 
learn, that all subjects of Her Maj^ty 
born, naturalized or domiciled in the 
United Eingdom of Great Britaih aud 
Ireland, or in any of the European, 
American, or Australian colonies or pos- 
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Bessions of Her Hajestj^ or in the Colony 
of New Zealand, or in the Colony of 
the Cape of Good Hope ol* Natal/^ 
including their children and graud-chU- 
dren legitimately bom, in the male and 
female line, without any reference to the 
pla<^ of their birth, are European Bri- 
tish subjects. 

Now, lit appears that by this definition, 
even the aboriginal inhabitants of the 
British Colonies or Possessions in Ameri- 
ca, or Australia, or of New Zealand, or 
of the Cape of Good Hope, or Natal, 
who have sworn fealty or allegiance t^ 
Her Brifcanic Majesty, are European 
British subjects down to the third gene- 
ration, as well as any Indian subjects 
of Her Majesty naturalized or domiciled 
in any of the countries or colonies or 
possessions aforesaid. 

By Section 72 only a Magistrate of 
the first-class, who is also a Justice of 
the Peace, and a Sessions Judge arc com- 
petent to inquire into a complaint or try 
a charge against a Enropeaii British sub- 
ject unless they are disqualified by reason 
of the place of their birth, i. e,, not being 
ihemsclves European British subjects. 

* Under Section 74 no Magistrate can, 
on conviction, pass on a European Bri- 
tish subject any sentence exceeding three 
aaaonths^ imprisonment, or fine up to one 
thousand rupees, although the same 
officer is, under the law, competent to 
pass, on any other class of Her Majesty^s 
subjects, a sentence of imprisonment 
up to two years and a fine up to rupees one 
thousand. 

By Section 76 if the Magistrate thinks 
that the maximum punishment which he 
can inflict on a European British sub- 
ject is too inadequate for the offence 
with which such European British sub- 
ject stajuds charged, he k to commit him 
at once to the Sessions Court,— if the 
ofence cotnpiltined of is not punishable 
withdeaffh or transportation for life, in 
which latter coutingenipf, th^ commit- 
ment is to he made? tq the High^Conrt. 

Section 7fl that no Sessions 

Judge or additional Sessions Judge or 
Assistant Sessions Judge of three 
ft&nding or more, shall pass on any 


European sentence ex- 
ceeding oh||^aw or fine 

or both. 1 l|)wver Bb thinks the 

offence to t)r a highelipunishment, 
he shall tiunsrer the case to the High 
Court. 

Under Section 77 the Committing 
M^istratc is to report the case for the 
orders of the High Court, if the Sessions 
Judge of the Division happens to be not 
a European British subject. 

Section 78 provides that trials of Eu- 
ropean British subjects before the Court 
of Session shall be conducted with the 
aid of Jurors or Assessors, provided 
that in either case not less than half the 
number of such Jurors or Assessors shall 
be European British subjects. 

By Section 79, any European British 
subject, who is convicted by a competeut 
Magistrate of any offence, may appeal 
either to the Court of Session or to the 
High Court. 

Section 80 makes provision for an ap- 
peal to the High Court from a sentence 
passed by a Sessions Court on any Eu- 
ropean British subject. 

By Section 81, any European British 
subject, who is detained in custody by 
any person and who considers such de- 
tention unlawful, may apply to the High 
Court which may have jurisdiction in 
the matter, for an order directing the 
person so detaining him to bring him 
before the said* High Court, to abide 
such further order as may be made by it. ^ 
The High Court before issuing such 
order may inquire on affidavit or other- 
wise on the grounds on which it is applied 
for and grant or refuse such application, 
or it may issue an order in the first ins- 
tance, and when the person applying for 
it is brought before it, it may make such 
further order in the case as it thinks fit 
after such inquiry as it thinks neces- 
sary. 

Now, we have no right to call in ques- 
tion the definition of European British 
subject '' as given in Section 71 or any ' 
other definition or description, by which 
it may please our Legislature to indicate 
any person or thing. They may, if they 
choose, call a man a horse, and an African 
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a European, and JbOily has any right 
to quarrel witl|Vjtheni/ unless such mis- 
nomer materidjy aflfecte his rights or in^ 
terests. That the definition we have re- 
ferred to does not, in the abstract, inter- 
fere with the vested or other rights of 
any class of Her Majesty's British In- 
dian sublets, is evident, and therefore 
we tliink it proper to abstain from mak- 
ing any comments upon it. 

What strikes us however as particularly 
strange, is the rule by which it is 
declared, that no Magistrate, and Justice 
of the Peace or Sessions Judge shall 
have jurisdiction to try a charge against 
a European British subject unless he is 
himself a European British subject. We 
really fail to perceive the wisdom of this 
provision. Here*the jurisdiction of the 
Magistrate, &c., is determined by the 
place of his birth, quite irrcsj)ective of 
his character and attainments, and the 
powers with which . he may have been 
invested by fhe Local Government. The 
integrity of a Mathew Hale or the varied 
learning of a Lyudhurst avails him not. 
He must be himself a European British 
subject before he is qualified to try a 
charge against a European British subi 
ject. What object this restriction is in- 
tended to servo, it is really impossible to 
divine. If to secure a fair and impartial 
trial is the object, we do not exactly see 
how that cannot be answered as well by the 
trial being held before a British Indian 
subject of Her Majesty's. Surely it is 
any thing but reasonable to suppose, 
that in high officials, race antagonism 
will be sufiered so far to outweigh the 
demands of justice, as to induce them * 
to forget themselves and the responsi- 
bility which attaches to their office. If 
Native gentlemen are considered fit to be 
entrusted with judicial functions, we 
think that fact in itself to be a sufficient 
guarantee of their superior character and 
attainments. If a Parsee is competent 
.to sit in judgment dver a Panjabee,^ we 
do not understand why he is not equally 
^mpetent to try a European British sub- 
ject If he is not above race prejudices, 
he is not at all fit to be a Magistrate or 
a Judge* 


Again, no Euroj^an British Magistrate, 
unless he^js a Magistrate of the first class 
and at the same time a Justice of the 
Peace to boot, can, under this law, try a 
charge against a European British sub- 
ject, Are not such Magistrates of the 
second or third class who do not happen to 
be Justices of the Peace duly qualified to 
hold criminal tria|s, within the prescribed 
limit of the powers with which they 
have been invested ? If they arc quali- 
fied to try charges against the Natives and 
others, not being European British sub- 
jects, they must be considered to be as 
well qualified to try their own country- 
men or. any other class or classes of 
European British subjects, as defined in 
the Act under notice. Here, antagonism 
of race cannot be laid to their charge. 
What the Legislature insinuate against 
them by this exclusion is their general 
incompetency, that is, if we are not mis- 
taken, their ignorance of the principles of 
law and jurisprudence. If our surmise is 
correct, we do not understand how these 
gentlemen are suffered to hold, within 
the range of their powers, trials other 
than those in which European British 
subjects arc implicated. 

Again, under this Act even a Magis- 
trate of the first class cannot, in respect 
of a European British prisoner, award 
a severer punishment than imprisonment 
for three months, or fine up to rupees 
one thousand; although in respect of 
trials in which other persons are charged 
with criminal offences, he is competent 
to pass a sfeiitence of two years' im^iri- 
sonment and a fine up to rupees one 
'thousand. The Sessions Judge too has 
his powers curtailed when he sits to try 
European British subjects. Ordinarily 
there is no offence in the Penal Code 
which he- is not competent to try, and 
there is no punishment, including death 
and transportation for life, which he 
cannot award. But in respect of Euro- 
pean British prisoners, if he considers 
them, with reference to the offence or 
offences with which they may stand 
charged liable to the punishment ofd^th 
or transportation for life, he miM sus- 
pend aU proceedings aud;commit them 
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to take their trial before the High Court, prisonmeut for seveB. or fourteen years, a 
and in all other caaea be is eompetent to European British eulprit irouid be suffered 
try the charges against them with the to escape with one year's imprisonment 
aid of Jury or Assessor, but can, on no or fine or both at the highest. The Ses- 
account, pass on them a higher sentence sions Judges are wholly powerless in tliis 
than one year's imprisonment or fine or matter. Their action is hampered by 
both. This is really an anomaly. If the law. There is no help, 
the Magistrates and the Sessions Judges, Then again, this law gives Jhe Euro- 
who are declared qualified to try charges pean British criminal convicted by a 
against European British subjects, arc Magistrate, theioption of appealing either 
competent to award certain defined punish- to the High Court or the Sessions Court, 
ments under the law, it really transcends This is curious indeed ! An appeal from . 
our powers to understand why they a sentence passed by a Magistrate ordi- 
should be debarred from exercising si- narily lies to the Sessions Court, why a 
milar powers when a certain class of Her departure should be allowed inany parti- 
Majesty^s subjects happen to be impli- oular class of cases is certainly more than 
cated before them? Why should not we can afford to tell. Although tlic law ' 
Magistrates and Sessions Judges he com- gives the option to the prisoner to appeal 
petent to pass on all persons who de- cither to the Sessions* Court or to the 
serve it, the full measure of punishment High Court, we are quite sure that all 
which they may award under the powers such appeals will,- without exception, be 
which the law gives them ? We really preferred per saltum to the High Court, 
fail to perceive the reason of the distinc- And then, one may fancy what a deal of 
tion. There is no reason whatever why trouble and expense will have to be 
Sessions Judges are not qualified to try borne by all those who may happen to 
charges against European British pri- be in any way connected with these un- 
soners which may render a sentence of fortunate cases. 

death or trd!nsportation for life absolutely Section 81 embodies certainly a very 
necessary, when the law gives them ^ood principle, but the right as therein 
powers to try same or similar charges defined being confined to Eur()j)ean 
against any other class of Her Majesty^s British subjects, we arc compelled to 
lieges. But perhaps the Legislature denounce, as being a special proviso in 
think that it is not safe in such cases to favor of a particular class of people to 
entrust the life and liberty of this par- the exclusion of the rest. A liuropean 
ticular class of people into the hands of British subject being detained in custody 
Mofussil Judges, though we are quite may apply to the High Court for an 
sure they cannot explain the reason why. order directing the person so detaining 
Pei*haps this is a pet fan6y of which him to produce his person. This, to be 
they cannot aflbrd to divest themselves, sure, is a very wholesome provirioii 
Weil and good. , We, will make this* against arbitrar]^ or unlawful imprison- 
ooncessioii in their favor, hut why res- ment, being akin, to the principle upon 
trict the powders of the Sessions Judges which a Writ of habeas corpus is issued 
in all other cases ? The cases, then under ordinary circumstances. But why 
involving death or transportation being should it he restrictive in its nature, 
eliminated from tlieir file and commit- being confined to a particular class of 
tod to the High Court, they ought car- people for whose specif behoof it is par- 
tainly iu all other cases in which European ticularly intended ? * We would have had 
British subjects are implicated to have nothing to say against it, if it bad been 
the option dealing out tothete, the same made gmieral in its application, i e., if 
measure of ppmshment which they may in Jjeu of the expression ‘^European 
see fit to inflict on others* But even British subject in the section there had 
^ a distinction must be made^ Where been used the word ** person to admit 
i^vonld be punished with an im* 1 of the benefit of the provision being 
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made available by all classes of Her Mar 
jesty 'S lieges. We m)uld not have mani- 
fested so much solicitude in the matter, 
if the Legislature bad not by Section 82 
prohibited the issue of the Writ of Habe>- 
m Corpus, Mainprise, de homine reple-^ 
giando or any other Writ of a like na- 
ture beyond the local limits of the Pre- 
sidency towns. Thus, it is evident, that 
European British subjeetjs only have a 
remedy under this law against unlawful 
detention in the Moffussil. We do not 
mean to say that this has been done ad- 
visedly. Perhaps this is the result of 
an oversight, aiid accordingly we trust 
that the omission will be duly supplied 
by the earliest opportunity. 

From the Sections to which reference 
has been ma<1o two corollaries may 
fairly be deduced, namely, first, that the 
Moffussil Criminal Courts are worthless ; 
and second, that the life and liberty of 
European British subjects ought not to 
be made over to their tender mercies 
‘ without some qualification or reserva- 
tion. 

Wc are free to confess that we fully 
endorse the first of these propositions, 
and accordingly wc shall be most happy 
to see proper measures at once set on 
foot to replace the present apologies by 
what may strictly be called Courts of 
Justice, What we maintain is that, if 
they arc at all suffered to dispense cri- 
minal justice, all classes of the people, 
iwho may choose to reside within the 
local limits of their jurisdiction ought to 
be made equally amenable to their influ- 
ence. 

With reference to the^ second proposi- 
tion, we would fain like to «ee the same 
law administered to all classes of Her 
Majesty's subjects without any distinction 
of creed, color, or race. If the Moffussil 
Criminal Courts are good for any class or 
classes of people, they ought to be held 
good for European British subjects as well. 
That they arc far from efficient, we do 
not hesitate a moment to admit, but that 
is no reason why only European British 
subjects should be exempted from their 
influence to a certain extent. It is a 
cardinal maxim in every system of 


enlightened judicial administration that 
one and the same law ought to apply to 
all the classes of any particular com- 
munity, without any distinction whatso- 
ever, and where this rule is not strictly 
carried out> one cannot help denouncing 
the Legislature as being behind the age. 

We would next advert to Part V, 
Chapter XVIII, which relates to what is 
called summary trials. 

Section 222 details the offences which 
a Magistrate of a district may try suip- 
marily. 

By Section 223 any Magistrate of the 
first class, and by Section 224 any Bench 
of Magistrates exercising the powers of a 
magistrate of the first class, may be em- 
powered to try summarily all or any of 
the offences mentioned in Section 222. 

By Section 225, the Local Government 
may invest any Bench of Magistrates 
invested with the powers of a magistrate 
of the second or third class, with powers 
to hold summary trials also in respect of 
certain offences therein specified. 

Section 227 provides that in cases 
where there is no appeal, the Magistrates 
or Bench of Magistrates need not record 
the evidence of the witnesses, nor the 
reasons for passing their judgment, nor 
draw up a formal charge. A register, 
however, shall be kept, containing the 
following particulars : — 

1. The serial number. 

2. Date of the commission of the 
offence. 

3. Date of the report or complaint. 

4. Name of the complainant. 

5. Name, parentage and residence of 
accused person. 

6. Offence complained of or proved. 

7. Prisoner's plea. 

8. The finding and, in the case of a 
conviction, a brief statement of the rea- 
sons thereof. 

9. The sentence. 

10. Date on which tbe proceedings 
terminated. 

Section 228 provides that in appeal- 
able ca^es, that is, where it Magistrate 
or a Bench of Magistrates passes a sen- 
tence of more than three months^ impri- 
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soumeiat or of jlrie ekcoi^iiig rupees 200 
or where a Be^eh of Magistmtes act* 
ing tioder Section 2^5/ convicts a»y 
person, a jndgitent . ehali be recorded^ 
embodj^ing the #ti^ of the evidence 
in which Ihe conviction was had and 
also the particulars mentioned in the 
pteceding section. 

Such judgment shall be the only re- 
totd in cases coming within this sec- 
tion. By Section 230, any Bench of 
Ids^trates may be empowered to prepare 
the aforesaid judgment or record by a 
clerk or other oflScen 

Frightful indeed ! ! ! Really this is 
legislation with a vengeance ! 

The provisions embodied in the above 
sections are altogether novel in their 
character. They afford half educated 
young men, invested with magisterial 
functions, undue facilities for playing 
all manner of fantastic tricks'^ without I 
any check or restraint. As the offences | 
which may be tried by them summarily 
involve punishment ranging from one 
year to seven years’ imprisonment, it 
IS indeed fearful to contemplate the 
result which must inevitably follow from 
such a procedure. Young and inexperi- 
enced officers without any legal training 
whatever'and generally but imperfectly 
educated could not be expected to ex- 
ercise the unbounded discretion wliich 
this law would confer on them with that 
circumspect moderation which ordin- 
arily characterizes the proceedings of the 
trained judge. We all know what stuff 
the subordinate executive agency is in 
general made of. True, the membei’s of 
povenantod Civil Service are, as 
regards general education, by far a supe- 
rior olasa of officers, but then their im- 
perlebt knowledge of the language, t^a 
manners and customs and habits of the 
people is! a great drawback to their 
efficiency as Magistrates. In their youth- 
ful jzeal for th^ suppression of crime 
of every, ;nam^< description within 
their district, they arc apt to prclume 
every poor devil whb inay happen to 
be arraigned before them to pe ac- 
tually guilty of the crime with which 
may be charged. An advocate may 


tell them over and over that presump’- 
tion is always in favor of innocence and 
that every man must be presurned to be 
muobent until the contrary is proved, 
but this however much they may be in- 
clined to admit in theory, they can sel- 
dom be persuaded to act up to those 
elementary principles of criminal juris- 
prudence. We meet with such instances 
every day. The officers who preside in 
the superior Courts are painfully aware 
of the fact, inasmuch as they are not 
unfrequcntly under the necessity of 
quashing the convictions arrived at by the 
Courts of first instance either upon no 
evidence or upon evidence which cannot 
at all be relied upon, not to speak of the 
innumerable instances in which the law 
is misconstrued or otlicrwise wrongly 
administered. Under these circumstances, 
one may easily fancy the incalculable 
mischief that must result from the proce- 
dure which the Legislature have thought 
tit to adopt in what they have been pleased 
to call Summary Trials." Why these 
trials should be called summary in parti- 
cular, we cannot for the life of us uuder- 
stand, nor why in respect of these, there 
should be no appeal in tiiose cases in which 
the sentence does not exceed three months’ 
imprisonment or a fine of Rs, 200. 
There is nothing in the nature of the 
offences, so far as we aware, which war- 
rants a departure from the ordinary 
rules of procedure. Ordinarily no appeal 
lies even under this law from a sentence 
passed by a Magistrate of the first class 
or of a Sessions Judge in which the mea- 
sure of punishment is not higher than 
imprisonment for one month or a fine of 
Rs. 50 or whipping. But why a dis- 
tinction should be made in respect of 
these summary trials is certainly more 
than we can afford to tell. We are free 
! to confess that we arc too obtuse to per- 
edve reason or the rhyme of the 
thing. 

Substantially in respect of these trials, 
the law provides no appeals. True an 
appeal is allowed in those casca in which 
the sentence may be for more than im- 
prisonment for three months or fine of 
rupees two hundred, but that is a mere 
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fwce,— mere mockery at best. What ? I Magistrate of the first class arho has been 


iaikofau appeals ms which there is no 
record other than the judgment, and 
expect the Appellate Court to do justice 
in the case by a reference to such record ? 
Really this is the very height of absurdity. 
Under this law, a man sentenced to seven 
years^ imprisonment cannot substan- 
tially, claim the benefit of an appeal 
properly so called. If the only record 
of the case is the judgment embodying 
the substance of the evidence, how can 
it be expected that justice may be done 
in appeal, when in all probability the 
judgment as matter of course must ex- 
hibit such part only of the evidence taken 
in the cause as may be necessary for 
the purposes of the conviction. And 
then it must be remembered that this 
sentence of seven years^ imprisonment 
may be passed by a gentleman who is 
considered uot fit to pass on a Euro- 
pean British subject a higher sentence 
than imprisonment for three months, 
which however is appealable to the Court 
of Session or even to the High Court 
at the option of the prisoner. This is 
really even-handed justice' with a ven- 
geance. What would the British public 
say to this P 

That the Sessions Judges with all their 
shortcomings are as a rule by far supe- 
rior in knowledge of law and experience 
to magistrates of all grades and that 
therefore a right of appeal to them in 
all cases of convictions arrived at by 
the Courts of first instance would cer- 
tainly promote the ends of justice, are 
almost axiomatic truths, — propositions 
which are self-evident and require no 
lengthy or elaborate demonstrations to 
prove them. Accordingly we think that 
the provisions of Chapter XVIII are all 
but calculated to sulraerve the ends of 
justice. 

We turn now to the subject of appeals. 
Part VI, Chapter XX, provides generally 
for appeals against convictions on first 
trials. There is but one appeal al- 
lowed under this law. An appeal from 
orders or sentences passed by Magistrates 
of the second and third classes lies to the 
of the district or to a 


empowered by the I^ocal Government to 
hear such appeal, and any person re^ 
quired by a Magistrate of the first class 
to give security for good behaviour, may 
also appeal from such order to the 
Magistrate of the district. And from con- 
victions arrived at by the magistrate 
of the district or other magistrate of 
the first class an appeal lies to the Court 
of Session. Similarly any person con- 
victed on trial held by a Court of Session 
may appeal to the High Court. This 
appeal may be on a matter of fact as 
well as on a matter of law, but if the 
conviction was in a trial by a Jury, the 
appeal lies only on a point of law. 

A person sentenced to death by the 
Sessions Court has only seven days^ 
time allowed him to appeal, if he chooses 
to prefer such appeal, to the High ('ourt, 
but when it appears to the Sessions 
Judge that the execution of the sentence 
ought not to be delayed, he may record 
his reasons and forward the reference 
to the High Court at once without mak- 
ing any inquiry of the prisoner whether 
ho wishes to appeal. In no case, how- 
ever, requiring confirmation can the High 
Court grant a longer time for the pre- 
sentation of an appeal than is allowed 
under Section 271, e., one week. No 

second appeal lies to the High Court on 
points of law as is now virtually allowed 
by way of motion under the law now iu 
force. 

By Section 272, no appeal lies from a 
judgment of acquittal passed iu any 
Criminal Court, but the Local Govern** 
ment may direct an appeal by the public 
prosecutor or other officer, specially or 
generally appointed in their behalf from 
am Original or Appellate judgment of 
acquittal. Such appeal lies to the High 
Court, aj$d no rules of limitation apply 
to such appeals. 

Section 273 provides that no appeal 
shall lie incases in which a Court of 
Session or the magistrate of a district 
or other magistrate of the first class 
passes a sentence of imprisonment not 
acceding one month, or of fine not 
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exoeediug fifty rupees only or of whip- 
ping only. 

There is no appeal a sentence of 
imprisoimieiit passed l)y such court or 
oflScer in default of payment of fine 
when no substantive sentence of impri- 
sonmeut bits been passed. 

There is no appeal also except as to 
the legality or extent of the sentence 
where the accused has been convicted on 
his own plea either on a trial by Jury 
or by Assessors. 

Section 274 shuts all appeals from 
what is called summary convictions 
arrived at by a magistrate of the district 
or a magistrate or Bench of Magistrates 
invested with the powers of a xUagis- 
traie of the first class, in which the 
sentence is for imprisonment for a term 
not exceeding three months only or for 
fine not exceeding two hundred rupees 
only or of whipping only. 

An appeal however is allowed where 
the punishment is of a cumulative 
character, that is where two or more 
of the punishments referred to in Sec- 
tions 273 and 274, namely, imprison- 
ment, fine, and whipping, are combined 
together, but not against a sentence 
in which imprisonment is awarded 
in default of payment ^ of fine or in 
addition thereto, nor against %XLy sen- 
tence which would not be otherwise 
liable to appeal, because the person con- 
victed is ordered to find security to keep 
the peace. 

The provisions of this and the last 
preceding section shall not apply to 
appeals from orders passed on European 
British subjects under sections seventy- 
four or seventy-six. 

Section 278 lays down the course to 
be adopted by the Appellate Court, in 
rejecting an appeal, and leaves it entir^y 
at the option of such Court t% call for 
and pi^Use ell or any part of the pro- 
ceedings of the Lower Court. 

Section SpO empowers the Appellate 
Court, to tdtdr or reverse the Ending, 
sentence or order of the Lbwj»r Court, 
and if it see reason to do so, toi mhance 
any punishment that has been awarded* 

The Section provides tliat if the 


is from the sentence of a magistrate of 
any clas^, the Appellate Court shall not 
inflict a greater punishment than might 
have been inflicted by a magistrate of 
the first elas^. 

Now, Section 272 embodies a novel 
provision, giving as it does a right of 
appeal on behalf of Government by an 
officer, called the Public Prosecutor and 
that whenever it may suit his conve- 
nience, may be after the lapse of 20 years 
or more, in all cases in which a prisoner 
may be acquitted by a court of com- 
petent jurisdiction. No reason is assigned 
for the assertion of this extraordinary 
prerogative. We are accordingly left 
to grope in the dark. Can it bo to make 
the people sensible of the superior im- 
portance of the powers that be ? 
Whatever may be the reason, we are quite 
sure that the provision is calculated to 
work no end of mischief. No body who 
had for once the misfortune to have a 
criminal charge trumped up against him 
I could rest, although he may have been 
honorably acquitted, — with the sclf-com- 
plaisant consciousness that his inno- 
cence had been fully vindicated before 
a proper tribunal and that he was safe 
for all time to come. No, he may be 
summoned any moment to appear again 
to take his trial before another Court, 
perhaps to be convicted this time of the 
charge which had been originally laid 
against him. He must always remain in a 
state of awful anxiety with the sword of 
'Damocles suspended over his head. What 
may be the object of Government in 
thus subjecting people, who have been 
pronounced ^'Not guilty by proper 
tribunals, to this perpetual mental tor- 
ment is certainly a problem which admits 
pf no easy solution. At all events we 
are quite sure, this section will be ad- 
mitted on all hands to be objectionable 
in the extreme. 

Sections 273 and 274 bjr which no 
appeals are allowed in certain; cases, as 
we have already set forth, do not apply 
to European British subjects, why or 
wherefofo we are at no great loss to 
imagine. We have already pointed out 
the invidious nature of foe distinction 
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which this law makes between the dif- their hands. This section, we fear, is a 
ferent classes of Her Majesty's subjects in retrograde movement in legislation, .A 
this country, and we repeat that the sooner similar provision existed in the law more 
these distinctions are done away with, the than quarter of a century ago, but as it 
better for the honor of the Government was found to be uiisuited to the spirit 
which is pledged to do justice between of the age, it was thought proper to 
man and man without* fear or favor. rescind it. The present Legislature 

Section 278 gives the Appellate Courts have however thought otherwise ami seen 
power to reject an appeal without sending the propriety of rc-eiiactirig it. May the 
for the record. Really we cannot recon- shadows of the Honorable Members never 
cUc ourselves to the idea of seeing justice grow less! ! ! One restriction however has 
done in this new-fangled and off-hand been put on the power of the Appellate 
fashion. Courts surely ought to be im- Court, namely, that it shall not be com- 
pressed with a full sense of the respon- pctgnt to inflict a greater punishment 
sibility which attaches to the duty witli than might have been inflicted by a 
which they are entrusted, but if the magistrate of the first cbiss in cases in 
Legislature choose to give sucli wide which the appeal is from the sentence of a 
latitude to their discretion, it is ten to magistrate of any class, that is, in cases ori- 
one that such discretion will be abused ginally tried by magistrates of the second 
in the most flagrant manner. The dis- or third class, it can inflict punishment 
cretion which Courts have to exercise is higher than what such magistrates could 
to be sure a judicial discretion,” but have themselves inflicted. This is cer- 
we know in what sense this discretion is tainly a very kind and considerate pro- 
understood by the majority of our judi- vision exhibiting as it does on the -part 
cial officers. We are not quite sure of the Hoifblc Members of our Legislature 
whetlier with many officers ^‘discretion” not only a perfect familiarity with the 
is not synonymous with “ caprice.” Be most advanced and refined principles of 
that however as it may, we are free to criminal jurisprudence, but au earnest 
confess, that we cannot quite realize desire to engraft them bodily in the 
the idea of a Court doing justice in 8tatutcBookof British India for the special 
appeal in a criminal case without sending behoof of the benighted millions of the 
for the record. Abstract questions of country, the present instalment of Icgisla- 
law do not certainly require a reference tiou being only au earnest of what may be 
to the facts which the record may dis- expected to follow at no very distant day. 
close, but we think, that in cases which Part VIII, Chapters XXXIV, and 
involve questions of life aud liberty of XXXV contain certain rules relative to 
the subject, it is always safe to have the the admissibility of, and the mode of 
record of the case at hand to enable the recording evidence, which are certainly 
Court to refer to it when necessary. extraordinary in their kind. 

Section 280 exhibits the concentrated By Section 323 the attendance of a 
essence of Legislative wisdom inasmuch medical witness may be dispensed wiiib, 
as it contains the most effective provision We really fail to perceive the value of 
for putting virtually a stop to all appeals.' testimony which is not subjected to the 
For, can it be believed for a moment, crucial test of a cross-examination, 
that even an innocent person will venture By Section 325, it is provided that the 
to appeal when the chances of acquittal genuineness of a signature may be pre^ 
or mitigation of sentence on the one sumed. We do not understand why this 
hand are quite equal to those of an presumption should be made and the 
enhancement of sentence on the other? signature not duly proved. 

No body, we verily believe, will under- Section 826 lays down that a pre- 
take the risk. An appeal under this law vi6us conviction or acquittal may be 
is a game of chance at which, we are proved by an extract from the record 
almost sure, very few will choose to try certified under the hand of the clerk 
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or his deputy in charge of such record. | 
We all kuow the worth of the Eecord- 
keeperil^of the Moffusail Courts, and there- 
fore we cauuot afford to think too highly 
of this provisidu. A certificate under 
the baud of such officers it is not at all 
difficult to produce. , 

Under Section 333 in Summons cases, 
&c., the Magistrate is to make a memo- 
randum of the evidence of each witness, 
and under Section 3841 in all other cases 
before a Magistrate and in proceedings 
before the Sessions Court, the evidence 
of each witness is to be taken down^ in 
writing by, or in the presence and hear- 
ing and under the personal direction 
and superintendence of the Magistrate 
or the Sessions J udge. 

We think that in every case the whole 
of the evidence should be recorded in 
English by the Magistrate or the Sessions 
iudge in his own handwriting. The 
matter ought not to be left to the dis- 
cretion of those officers. ^ It ought to be 
made compulsory. A mohurir may also 
take down the depositions in extemo 
in the vernacular language of the wit- 
ness as is the practice at present. If 
in civil cases the Judges are obliged to 
take down the deposition in full of each 
witness in his own handwriting, we think 
that there ought to he no option left 
in this matter to the criminal authorities. 

On the whole, the Act under notice 
does not appear to us to be a happy or 
a well conceived piece of legislation. 
Many of its provisions, as we have al- 
ready pointed out, appear to be wholly 
repugnant to the spirit of an enlightened 
age, being calculated more to ensure 
conviction rightly or wrongly in every 
individual case that may happen to be 
biougtt before the Courts than to give 
fair play to all parties concerned, 

It is said that this Act was passed to 
strex^tben the hands of the ejmeutive. 
We think they are already too strong 
in the Moffusib where public opinion is 
yet too weak to assert its^^lff We all 
know what a H&lcim is in the country, 
where being ^‘drest with a little brief 
autliority he plays"' even now as in the 
; days of the poet such fantastic tricks 


before high heaven as make angels weep. 

If this Act should come into operation m 
all its entirety, there is no knowing where 
his vagaries would end. 

Then again, this law perpetuat^ a 
distinction between the European British 
and the Native subjects of Her Majesty, 
which it is already high time should be 
at once done away with. ^^One law for 
the white and another for the black is 
certainly a stigma upon the British rule, 
and the sooner therefore it is removed, the 
better for the honor of the Government. 

The history of this law is silso far 
from creditable to the Iicgislatnre. The 
Select Committee to which it had been 
referred, had it under their incubatiou 
for about a year and, a half, and that 
process over, the Amended Bill was pre- 
sented to the Council on 12th March last, 
and published for the first time in a 
Gazette of India Extraordinary on the 
28th idem, and after the same together 
with a supplementary report had been 
considered in Committee of the whole 
Council it was passed into law on 16th 
April last. Thus the public had no time 
to express their general sense upon a 
measure which so closely affected the 
rights and liberties of Her Majesty's 
lieges in the interior of the country. It 
was passed into law with such hot haste 
that there was no time left even for 
translating the Bill as is customary, in 
the vernacular languages of the country 
for general information. - Really this 
was an extraordinary proceeding. What 
were the peculiar drcumstances which 
rendered this necessary, we cannot, for 
the life of us, imagine. But as wise men 
have more to do with the present and 
the future than the past, we trust the 
Council with Lord Northbrook at their 
head will reconsider the Act with re- 
ference to our remarks, and make simh 
alterations and amendments as the spirit 
of the age, and the improved and still 
improving state of the country may 
seem to require* ' 


Wb tavo to Mlmowledge wiU» thato tho receipt 
of ttiei firet two numl)et» of Ua0mM, ae 

wellaetUe JSmgal for Aucinet and Sep- 
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SCHEDULE. 




Number and 
Year; 

TitIiB. 

Extent of Itopeol. 

Stat. 2d Geo. Ill, 
0. 61 

For the further regulation of the trial of persons accused of 
certain oIFeuceB committed in the East Indies ; for repeal- 
ing BO much of an Act, made in the twenty-fourth year of 
the rdgn of 1^ present Majesty (Intituled, An Aot for the 
better regulation and management of the affairs of the 
East India Company, and of the British poBsessiOns in 
India, and for establiahing a court of judicature for the 
more speedy and effectual trial of persons accused of offen- 
ces committed in the East Indies), as requires the servants 
of the East India Company to deliver inventories of their 
estates and effects ; for rendering the laws more effectual 
against persons unlawfully resorting to the East Indies ; 
and for the more easy proof, in certain cases, of deeds and 
writings executed in Great Britain or India. 

Section thirty-eight 
BO far as it relates 
to Courts of Jus- 
tice in tho East 
Indies. 

Stat 14 & 15 Vic., | 
c. 99 

To amend the Law of Evidence. 

Section eleven and 
so much of sec- 
tion nineteen as 
relates to British 
India. 

Act XV of 1852 ... 

To amend the Law of Evidence. 

So much as has not 
been heretofore re- 
pealed. 

ActXIXof 1853... 

• 

To amend the Law of Evidence in the Civil Courts of the 
East India Company in tho Bengal Fresidency. 

Section nineteen. 

Act Hof 1855 ... 

For the further improvement of the Law of Evidence. 

So much as has not 
been heretofore re* 
pealed. 

Act XXV of 1861 . 

For simplifying the Procedure of tho Courts of Criminal 
Judicature not established by Boyal Charter. 

Section two hundred 
and thirty-seven. 

Act I of 1868 ... 

The General Clauses Act, 1868. 

Section ‘ seven and 
eight. 
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Act No. ll Qf 1872. 

f JBeeei^ tie euimt of tke Govemor-Oeneral 
on ^ i%nd Moiteh 1^12,) 


tAfi operation of 
Act X7 of (to make better provieion 
fcr the appointment of Municipal Com^ 
mittm m <Ae Punjab^ and for other pur- 
pom*/ 

WHJBRaAS the term for which Act XV of 
w enacted to be in 

*” ®‘ force has eipired, it is 
expedient to revive and continue the opera- 
tion of the said Act; It is hereby enacted 
as follows : — 

1. Act XV of 1867 shall be deerOed to be 
to been in force 
tinuanco of Act XV throughout thc tc^itories 
of 1867. Subject to the control of the 

Lieutenani-Governor of the Punjab from the 
Iwt day of February 1872, and shall con- 
tinue in force in the said territbviea until the 
first day of Match 1873. ^ 


Act No. Ill OF 1872. 


(1) . — ^Neither party must, at the time of 
the iharriago^ have a husband or wife living ; 

(2) .'*-*-The man must have completed his 
age of eighteen years^ and the woman her 
age of fourteen years, aooording to the Gre- 
gorian calendar : 

(3) .~Each party must, if be or ihe has 
not completed the age of twenty-one years, 
have obtained the consent of his or her father 
or guardian to the marriage : 

(4) .— The parties must not be related to 
each other in any degree of consanguinity or 
aifinity which would, according to any law to 
which eithm* of them is subject, render a 
marriage between them illegal. 

1st Proviso. — No such law or custom, 
other than one relating to consanguinity or 
affinity, shall prevent them from marrying. 

2nd Proviso. — No law. or custom as to 
consanguinity shall prevent them from marry- 
, hig unless a relationship can be traced 
between the parties through some common 
ancestor, who stands to each of them in a 
nearer relationship than that of great-great- 
grand-father or great-^eat-grand-raother, or 
unless one of the parties is the lineal ances- 
tor, or the brother or sister of some lineal 
ancestor, of the other. 


(Recei'ced the assent of the Governor-General 
on the 22nd March 1872f 


'An Act to provide a form of Marriage in 
certain cases. 


, Whbbras it is expedient to provide a form 
of marriage for pemona who 
, do not profess the Christian, 

feVisb, Hiudd, Muhummedan, Parsec, Bud- 
dhist, Sikh, or Jaina religion, and to legalize 
oettain marriages the validity of which is 
doubtful ; It is hereby enacted as follows 
littflBi extent This Act extends to 

: cewmeticoraent the wholo of British India, 
and shall come into force on the passing 
thereof. 


3. The Local Government may appoint 
one or more Registrars un- 
der this Act, either by namo 
or as holding any office for 
the time being, for any portion of the terri- 
tory subject to its administration. The offi- 
cer BO appointed shall be called ‘ Registrar 
of Marriages under 4ct III of 1872,' and is 
hereinafter referred to as Hhe Registrar/ 
The portion of territory for which any such 
officer is appointed shall be deemed bis dis- 
trict. 


4. When a marriage is intended to be 
solemnized under this Act, 
0 totendS? man^ ouc of the parties must give 
f notice in writing to the Re- 

gistrar, before whom it is to 


2 , Marris^ may be celebrated under 
this Act between , persons 
neitb^ ^ of whom, professes 
tlie<>bnsfi4h/<)r tke Jewish 
Olathe HMfi or thoMufank^^ 
medan, or the Parsec, or the Buddhist, or^he 
Sikh, or the Jmna i*oligion, upon the follow- 
! ing conditions >- 


OouiSfUoiis vmn 
which 

tindittir Act uuw 00 
ooliihYatod. 


The B^stror to whom such notice is given, 
must be . the Begistrar of a distoiot within 
which nne at least of the parties to the mat^ 
riage 1^ resided Sat fovirteen days before snoli 
notice is girea . 

Such notice may be in the fiM ia 
the first echedole to this Act. 


1872] Indim th» iaw OfBSBavis. Act No. IIL 83 


5. The Begietmr ahxtU tile all such notices 

and keep them with the re- 
oaaco^ cords of his office, and shall 

^^rriagoNQtico forthwith enter a true 
eopy. of every such notice 
in a book to be for that purpose furnished to 
him by the Government, to be called the 
“Marriage Notice Book under Act III of 
1873,“ and such book shall be open at all 
reasonable times, without foe, to all persons 
desirous of inspecting the same. 

6. Fourteen days after notice of an intend- 

ed marriage has been given 
objocM^to Mar- under section four, such mar- 
riage may be solemnized, 
unless it has been previously objected to in 
the mauiior hereinafter mentioned. 

Any person may object to 4ny such mar- 
riage on the ground that it would contravene 
some one or more of the conditions prescribed 
in clauses (1), (2), (3), or (4) of section two. 

Tlio nature of the objection made shall be 
recorded in writing by the Hegistrar in the 
register, and shall, if necessary, be read over 
and explained to the person making the ob- 
jection, and shall bo signed by hkn or on 
his behalf. 


7. On receipt of such notice of objection 
the Registrar shall not pro- 

Proceduro on re- j j. i • xt_ 

coipt of objootion. ceeU to solemuize tiie mar- 
riage until the lapse of four* 
teen days from the receipt of such objection, 
if there be a Court of competent jurisdiction 
open at the time, or, if there be no snob 
Court open at the time, until the lapse of 
fourteou days from the opening of such 
Court. 

The person objecting to the intended mar- 
riage may file a suit in any 
Civil Court having local 
jurisdiction (other than a 
. Court of Small Causes) for a declaratory 
decree, declaring that such marriage would 
contravene some one or more of tbe condi- 
tions prescribed in clauses (1), (2), (3), or (4) 
of section two. 


Objector may file 
suit. 


8. The ^officer before whom such suit is 
filed shall thereupou give 
Certificate of filing the person presenting it a 
Eegistrar? Certificate to the effect that 
such suit has been filed. If 
such (jertifioate be lodged tvith the Registrar 
within fourteen days from tlio receipt of no- 
tice of objection, if there be a Court of com- 
petent jurisdiction opou^ at the timCj ^ 


there be no such Court open, at the time, 
withiu fourteen days of the opening of such 
Court, the marriage shall not boiiojowiniced 
tilt the decision of such Court has been given 
and the period fdlowed by law for appeals 
from such decision has elapsed ; or, if there 
be an appeal from such decision, till the 
decision of the Appellate Court has been 
given, 

If such certificate bo not lodged in the 
manner and within the period prescribed in 
the last preceding paragiuph, or if the deci- 
sion of the Court bo that such marriage 
would not contravene any one or more of the 
conditions prescribed in clauses (1), (2), (3) 
or (4) of sectiou two, such marriage may be 
solemnized. 

If the decision of such Court be that the 
marriage in question would contravene any 
one or more of tho conditions prescribed in 
clauses (1), (2), (3), or (4) of section two, the 
marriage shall not bo solomnizod, 

9. Any Court, in which any such suit as 
Court may is referred to in section seven 

may, if it shall appear 
to it that tho objection was 
not reasonable and bonafide^ inflict a fine, not 
exceeding one thousand rupees, on the person 
objecting, and award it, or any part of it, to 
the parties to the intended marriage. 

10. Before the marriage is solemnized, 
T)cciaratioii by par- tho parties aud three Wlt- 

|ieBana witnoasos. nesscs shall, in tho presence 
of the Registrar, sign a declaration in tho 
form contained in the second schedule to 
this Act. If either party has not completed 
the age of twenty-one years, the declaration 
shall also bo signed by his or her father or 
guardian, except in thp case of a widow, 
aud, in every case, it sliall be countersi^nod 
by the Registrar. 

IL The marriage shall be solemnized in 
how to the prince of the R^strar 
be Boiemnized. and of the three witnesses 
who signed the declaration. 
It. may bo solemnized in any form, provided 
that each party says to tho other, in tho 
presence and hearing of the Registrar and 
witnesses, ‘ I, [4,] take thee, [5,] to be my 
lawful wife (or husband).’ 

12. The marriage may be celebrated 

bo« 0 i«m- Registrar or at such other 
place, within roasohs^li dis- 
taiice of the office of the Beg^tr^, 0 ^ the 
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fUirtioB dMiro. FtiMded ' tliiat the Local 
uovernmeat tnay preaoibe the conditioiu 
under which such minrriages may bo solem- 
nized at places' oth^r than the Begistrar’s 
office, and the additional foes to be paid 
i^reapon. ' 

• 18. ' When the marriage has been solom- 

. ftmA of certiluate Kogistrar Shall 

enter a certificate thereof 
in a book to bo kept by him for that purpose 
and to bo called the * Marriage Certificate 
Book under Act III of 1872/ in the form 
giWn in the third schedule to this Act,' and 
such certificate shall be signed by the parties 
to the marriage and th^ three witnesses. 

1 4. The Local Ooveniment shall prescribe 
the fees to be paid to the 
llegistrar for the duties to 
bo discharged by him under this Act. 

The Registrar may, if he think fit, demand 
payment of any such fee before solemnization 
of the marriage or performance of any other 
duty in respect of which it is payable. 

The said marriage Certificate Book shall 
at all reasonable times bo open for inspection, 
and shall be admi^iblo as evidence of the 
truth of the statements therein contained. 
Certified extracts therefrom shall on applica- 
tion be given by the Registrar on the pay- 
ment to him by tlie applicant of a fee to be 
fixed by the Local Government for each such 
extract. 


15. 


Every person who, being at the time 
Penalty on i^ied. procuws ft marriage 
od ponon marrying of himsolf to be solemnized 

qfiiSnimdorAot. 

deetned to have committed .an offence under 
eection four hundred and ninety-four or sec- 
tiom four hundred and ninety-five of the In- 
dian Penal Code, as the case may be; and 
solemnized is void. 

Jfi. Every person married under this Act 
a^^fcwout of who^ during the lifetime of 
; bia or her wife or husband, 
contracts any other marrii^e, shall be sul>- 
ject to i4re penalties provided in sections 
four ;an4 ninety-four and to^ hun- 

dred and niu0ty-fiy^ o|f the l}id(pk Perfal Code 
for the offence of tn^ying, dmSng the 
lifetime Of a husband Sfhateyct may 

be l3he Toligion which he or sh^ piofoas^VM 
the time of such second marriage. 


17. The ludian Divorce Act Shall apply 

lodUim nivorca tnaridages contracted 

Act to apply. Under this Act, and any Such 
marriage may be declared 
null Or dissolved in the manner therein pro- 
vided, and for the causes therein mentioned, 
or on the ground that it contravenes some 
one or more of the conditions prescribed in 
clauses (1), (2), (3), or (4) of section two of 
this Act. 

18. The issue of marriages solemnized 

to oppiy to this Act *aU, if they 

laauo of marriages marry under this Act, 00 
mader Act. deemed to bo subject to the 

law to which their fathers were subject as 
to the prohibition of marriages by reason of 
consanguinity and affinity, and the provisoes 
to section two of this Act shall apply to 
them. 

19. Nothing in this Act contained shall 

« y affect the validity of any 

ages Bolomnised mamago uot solcmnizcd un- 
^orwise than under provisions ; nor shall 

this Act be deemed directly 
or indirectly to affect the validity of any mode 
of contracting marriage ; but if the validity 
of any such mode shall hereafter como into 
question before any ('ourt, such question 
shall be decided as if this Act had not been 
passed. 

20. All persons who have heretofore con- 

» 1 . f tracted marriages in the pre- 

riages contractod sence of at least two Witness- 
passing 6f according to any form 
whatever, may at any time, 
previous to the first day of January 1873, 
have such marriages registered under this Act, 
and such marriages shaR thereupon bo deemed 
to be and to have been as valid as if they 
had been contraoted and solemnized under 
this Act : Provided that persons who have 
such marriages registered under this section 
must, on such registry, sign a declaratioif 
in the form given in the fourth schedule to 
this Act. 

No marriage shall be registered under this 
section unless conditions (1), (3), and (4) of 
section two were complied with; and no 
such marriage shall be registered under this 
section if, during its continuance, either 
party has contracted a subsequent marriage. 

21. Every pemonmaking, signing, or at- 

testing any decte^tion or 

contain. Act, containing a statement 
whifth is ffilM, ii¥i 4 wMch he 


Iwforo 
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either kesows or believes to be false, or does 
not believe to be true, shall be deemed guilty 
of the offence described in section one hun- 
dred and ninety-nine of the Indian Penal 
Code. . 


FIRST SCHEDULE. 

{See Sectim 4), 

’‘Notice of Makbiage. 

To a Uegieirar of Marria^ee 

urider Act HI* of 1872 for ike Dutrkt. 

I hereby give you notice that a marriage 
under Act III. of 1872, is intended to be had, 
within three calendar months from the date 
hereof, between me and the other party here- 
in named and described (that is to say) : — 



187 . 

A. S. 


SECOND SCHEDULE. 

{See Sectim 10 ). 

Xlfeclaraiion to he made hy Vie Bridegrom* 

I, A B, hereby declare a? folloiira : — 

L I Bm at the present tune unmarried : 


2. I do not profess the ChtisUan, Jewish, 

Hindd, Muhammadan, Parsi, BuddhiSt, Sikh, 
or Jaina religion. « 

3. 1 have completed my age of eighteen 
years: 

4. I am not related to 0 I) [tke bride] In 
any degree of consanguinity or affinity which 
would, according to the law to which I aid 
sut^ect, or to which the said (7 Z) is subjeot, 
and subject to the provisoes of clause (4) of 
section two of Act III. of 1872, render a 
marriage between us illegal : 

[And when the bHdeffroom has not completed 
his age of twmty-one years : 

5. The consent of my father [or guardian, 
as the case may he] has been given to a mar- 
riage between myself and 0 and has not 
been revoked.] 

6. I am aware that, if any statement in 
this declaration is false, and if in making 
such statement I either know or believe it to 
be false, or do not believe it to be true, I am 
liable to imprisonment, and also to hue. 

{Signed) A B (the hridegrotm). 

Declaration to he made hy the Bride. ‘ 

I, 0 A hereby declare as follows 

1. I am at the present time unmarried : 

2. ' I do not profess the Christian, Jewish, 
Hindu, Muhammadan, Parsi, Buddhist, Sikh, 
or Jaina religion. 

3. I have completed my age of fourteen 
years : 

4. I am not related to A B [the bride- 
groom] in any degree of consanguinity or 
affinity which would, according to the law to 
which I am subject, or to which the said* A B 
is subject, and subject to the provisoes of 
clause (4) of section two (ff Act III. of 1872, 
render a marriage between us illegal. 

! [And when the hridA has not completed her 
I OL90 of twenty*Qm years^ unless she is a widow : 
i 5. The consent of AT my ffither [or 
gumpdion, as the eise may he\ has been given 
to a marriage between myself and A By and 
has not been revoked.] 

6. I am aware that, if any statement in 
this declaration is false, and if in making 
such statement I either know or belieive ft to 
be false, or do not believe it to be, I. am 
liable to imprisonment, and also to fine. 
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Signed in ont jftef^o^i Ib^ Kbpve^'iia.n^d I Wfts^ at the time of my marriage to 

Jl B md^Pi ^ ;V lay lirife, C A unmaiTied s 

JSTf V 9^ I did not at such time profess the 

> (tltree witnesses), Ohrietian, Jewish, Hindu, Mu^mmadan, 
j Parsii Buddhist, Sikh, or Jaina religion : 

^room or bride has not ^ ^ contracted any subsequent 

imnty-on^ years, except • i 1 j ^ rr . 7 ^ r-»i • 

, ^ t 5. , 1 am not related to C D pAe m/sj m 

. , ' any degree-of consanguinity or affinity which 

nco and mih my con- according to the law to which I am 

a and C JJ : subject, or to which the said C I> is subject, 

J/ Ny the father [or and subject to the provisoes of clause (i) of 
guardian] of the above- Section two of Act III. of 1872, render a 
named A B [or C D, as marriage between us illegal : 

ike case mty beX rj j t r -j t 

■* [And when tiu bnaeyroom had not torn- 

(Countersigned) JP F, pi^d his age of twenty-one years : 

Triages under Act HI. of 6. The consent of my father ' or guardian 

')i$trict of ^ given to a 

- -rt marriage between myself and (7 -D, and had 

lo . . revoked.] 

.. . -. -r 7. I am aware that, if any statement in 

this declaration is false, and if in making 
SCHEDULE. such statement 1 either know or believe it to 

-ectiow 13) believe it to be true, I am 

, ^ liable to imprisoumeut, and also to fine. 


& S, ] 


[And, when the bridegroom or bride has not 
age of twenty-one years, eacept 
in &e 1^‘of mwidm : 

' %gned and with my con- 

jBcnt 1^ the above A B and C D : 


(Countersigned) JE F, 
Begutrar of Marriages under Act II L of 
1872/or Ike District of 
Dated day of 18 . . 

THIRD SCHEDULE. 


{See Section 13). 
Regutrar^s Geritfieate. 


I, B F, doKtify that, on the ■ of 
18 , appeared before me AB and CD, 

each of whom in my presence and in the pre- 
sence Of three creaible witnesses, whose 
names are signed hereunder, made the deolara- 


( Signed) AB (the husband). 

Declaration to he made by the Wife, 

I, C D, hereby declare as follows : — 

1. I was married to A i? at (ploce), on or 


tihh^ tequiredby AotllL of 1872, an<Pthat about (date) in the presence of (twowit- 
a marriage under the said Act was solemnized nesses ) : 


between them in my presence. ‘ 

(Signed)^ EF, ■ 

i Registrar of Marriages under Aft III, 
of 187i /or tke Distnet of 
; , . (Signed) >4 A 


D&M ^ 


(Iff. ) 

I 

L 

day of 


{Ome wUimses), 


r\ * a rnamoge oetweeii ns illegal. 

: jOUBTHSCHfeDTJLli. .. , f . . ' 

' [Andmmme bride had not, cd the Um of 

: - i n I jg hrit marriage, eampleted her ageof twetdy-one 

H mgd^ by tm Ma^na, y&xrs, unless dw was then a widow ; 

y 1^ 4 B, hi^by 6, The obuaent of M N my father [ or 

/ 1* I was matr^ tid <7 4) at, (p^oce), on ^rdianh <w the case may be ] hkd at such 

' or ab<mt in the pt^i^snce, ;^ time been given to a mairiagc between my- 

; . , , - " . ^| s^imd 4,4 


2* I was, at the time of my marriage to 
my husband, A B, unmarried : 

3. I did not at such time profess the 
Christian, Jewish, Hindu, Muhammadan, 
Farsi, Buddhist, Sikh, or Jaina religion : 

4 I have not contracted any subsequent 
marriage : 

6. lam not related A B [pse hushdnd\ 
in any degree of consanguinity or affinity 
which would, according to tho law to which 
l am subject, or to which the said 4 iP is 
subject, and subject to the provisbes.of clause 
(4) of section two of Act III of 1872, render 
a marriage between ns illegal. 

[4nd wkm the bride had not, at the tiipa of 
her marriage, tampleted her age of twetUy-one 
years, unless dw was then a widow ; 

6. The consent of M N my father [ or 


XHB iiA:w 0^ 


18T3.3 


7- l am aware that, if any afeatetaent in 
this dedaration is false, atod if in making such 
statemeat I either know or belioTe it to be 
false, or do not believe it to be true* I am 
liable to imprisonment, and also to fine.^ 

Sighed in our presence by the abovenamed 
A £ and C D : 

(Countersigned) E 

Begittrar of Marriages under Act III, 
of 1872 /or the Diitrict of 
Dated the day of 18 

H. S. CUNNINGHAM, 

Ofg, Secy, to the Council of the. 

Oovr.-Oml. for making Laws 

and Regulations, 


Act No. IV. of 1872. 

(Received the assent of the Qovermr-General 
eyndhe 2&th March 1872.^ 


any regulations made for any parts of the 
said territories under the Statue 83 Yio., 
0. 3, 8. 1 ^ 

, ^ And it shall come into 

tomiwncwaent. 

1872. 

3. The Segulations, Acts, and orders 
BnactmoDts to Specified in the first schedule 

force. hereto annexed are in foirco 

in the Punjab to the extent specified in the 
third column of tho said schedule. 

4. The Regulations, Acts, ai>d orders 
Enacfcmimto re- Specified ill the socoiid echo- 

pealed. dule hereto annexed are re- 

pealed to the extent specified in tho third 
column thereof. 

Civil JuDiOATunE; 

5. In questions regarding inheritance, 

n I * 1 special property of females, 

tain cases to bo betrothal, mamago, dower, 
oMo^g to Native adoption, guardianship, nuno- 
rity, bastardy, family rela- 
tions, wills, legacies, gifts, partition, or any 
religious usage or institution, 
the rule of decision shall be—* 


THE PUNJAB LAWS ACT, 1872. 


An Act for declaring which of certain rules^ 
UiwSy and regulations have the force of law 
in the Funjah^ and for other purposes, 

Whsrbas certain rules, laws, and regula- 
tions, made heretofore for 
tlie Punjab, acquired the 
force of law under the provisions of section 
twenty-five of the Indian Councirs Act, 
1861;*’ and whereas it is expedient to de- 
clare which of the said ntles, laws, and 
regulations shall henceforth be in force in 
the Pimjab, and to amend, consolidi^, or 
repeal others of tho said rules, orders, 
and regulations: It is hereby enacted as 
follows:— 


mtorttitto. 

l372.» 


1. Tliis Act may be ^led 
“The Punjab Laws Act, 


% It extends to the territoi^es now und 
^wiministratioti bf tl 
Lieutenaht-Gotemor of t] 


Punjab, but not so as to alter the effect of 


(1) any custom of any body or class of 
persons, which is not contrary to justice, 
equity, and good conscience, and has not been 
declared to be void by any competent 
authority, 

(2) the Mahomedan law, in oases where 
the parties are Mahotnedans, and the Hindoo 
law, in cases where the parties are Hindoos, 
except in so far as such law has been altered 
or abolished by legislative enactment, or is 
opposed to the provisions of this Act, pr has 
b^n modified by any such custom . as is re- 
ferred to in the preceding clause of this 
'section. 


3. In cases not otherwise specially 

D«lBlon,lnam Judges 

not spftdaUy pro- shall decide according to 
videdfor. justico, equity, and good 

cbusoience. / 

7. All local customs and mhreantile 

bewga«kd as 

mercantile tis^s vaild, UnleSS „th6y ^6 COn- 
wheavaiid. trary to juatk^, eq^y or 

good cchsblence, or have, before the J^ihg 
of this Act, been declared to be void by any 
competent authority. 
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19. Incaseofsalo by joint owners, no 
Tarty to sale by pwson who hlia been a party 
Joint ownoTB cannot can withdraw his own share 
Sto dX a right of pre-omp- 

Hull aa to rest, tion OS to the rest. 


20. In villages in which the Chowkee- 
T. ^ « 1 • daree tenure prevails, the 

ofeo sharersin well co-sharers m a Well have a 
right of pre-emption as to 
shares in such well in pre- 
ference to a general proprietor in any such 
village, having no share in the well but 
merely receiving a huq zemindaree from the 
chowkeedars.” 


Decrees concerning Land. 

21. Every Judge of a Civil Court in 

„ ^ , which a decree affecting the 

affoctiug land to bo proprietary right in or posses- 
Sion of land is passed, shall 
cause a certified copy of such 
decree to be forwarded to the Dejjuty Com- I 
missioner of the district witbiu a month from 
the making of such decree. 

Insolvency. 

22. The l^ocal Government may invest 

Power to luvoet ^'7 ^ourt or any class of 
Courts with insol- Courts With lusolvoiicy juns- 
vency jurisdiction, dictiou ill any specified local 
area. 


23. Any debtor, whoso debts amount to 

PeHtion to Court five hundred or up- 

for adjudication of words, and any creditor or 
iiiBoivciicy. creditors, to whom an aggre- 

gate sum of not less than rupees five hun- 
dred is due from any such debtor, may 
petition the Court having local insolvency 
jurisdiction that the debtor be adjudicated 
an insolvent. 

24. If it appear that the debtor’s liabi- 

ri-ocoduTo of lities amount to more than 

Court thereupon. flvo hundred, the 

Court may — 

(1) call upon the debtor to make a state- 
ment of his assets and liabilities ; ' 

(2) invite by proclamation or otherwise 
the appearance of persons to record claims 
against the debtor ; 

(3) register all claims so recorded : 

(4) call upon the debtor to give reason- 
able security for his appearance, or on de- 
feult of reasonable socurity, order his con- 
finement in the civiyail. 


(6) attach all the debtor’s property in 
in the Punjab, moveable or immoveable ; 

(6) pass an order exempting the person 
and property of the debtor from further legal 
process, pendiag inquiry and the final orders 
of the Court. 


A debtor on whom the order refon’od to 
t 1 4 . 1 j in clause six of the last 

Insolvent defined. , . ... i 

preceding section is passed, 
is deemed an insolvent. 


25. The Court# shall make full enquiry 

T 1 * Mi. 4 - into the origin, nature, mul 

Insolvent guilty of . . ” « 

misconduct may be circumstauoes of tilO dOutS, 
irapmoned. ^ of the debtor 

ill relation thereto ; and if the insolvent be 
shown to have been guilty of concealment, 
fraud, recklessness, or other gross iniseon- 
duct in reference to the debts, and if his dis- 
charge, for that reason, is opposed by any 
of the creditors, the Court may, at its dis- 
cretion, award a term of imprisonment in 
the civil jail not exceeding on^ year. 

26. If it appear that tfie debtor, after 

becoming unable to moot his 
few bTcx^^cSiin liabilities, or in cxpoctatioii 
: of Insolvency way of becoming SO, has traiisfer- 
1 red ins property, or any part 

i thereof, with a view to defrauding his cro- 
I (liters, or to giving one or more creditors a 
fraudulent preference over the othei'S, the 
Court shall annul such transfer, aud treat 
the property transferred as the other pro- 
perty of the debtor, 

27. The property of the insolvent shall 

Power ofcourtto ^6 Sold OP adminmtcred, nn- 
sell or administer dor the diroctiou of tho Court, 
insolvent's oautd). either through tho agency 

of its own officers or of assignees to be ap- 
pointed by the Court, in the manner most 
conducive to the interest of the creditors, 
and the proceeds shall be divided rateably 
amongst them. 

28. The Court sliall give effect to any 
Power to give Composition or armigemout 

ofieeb to oompoui. agreed upon between the 
debtor and the majority of 
the creditors : Provided that no injustice 
or injury appears to be iullicted by such 
composition or arrangement on any of the 
parties concerned, and that no fraud nor 
collusion Is suspected. If any creditor objects 
to such arrangement the Court shall decide 
as to tho reasonableness of the objection. 


II.— 7. 


40 Indian 


TBB Liw OBSB&TEB. 


Act Nok lit. [ Scpt> 




Mectoifordex’. 


29, When tbo sale ot administmtion of 

When Court ifsolvent’s property is 

order dtechargo of cotupleto, the Court naay 
insQiTout^ ^ order the insolvent to be 
discharged, on hie signing an agreement to 
liquidate from any property which he may 
subsequent^ acquire, such portion of his 
debts as re&ttns unpaid. Such order of dis- 
charge shall preclude any creditor whose 
claim is registered from suing the debtor 
in respect of such claim, 
unless it bo shown that the 
debtor has acquired property » since Iho order 
of discharge, out of which the claim might 
have been defrayed. 

30. Nothing in the preceding sections 

iv.«««ing rule, s^all apply to peraons who 

not to apply io per> may havo been admitted to 
the boneet of any insolvenoy 
iftw in proeidoncy law’ ut a presidency town ; 

nor shall any order passed 
under the preceding sections affect the 
remedy of any creditor against his debtor in 
respect of property which, at the time of 
insolvenoy of suph debtor, was not in the 
Punjab. 

31* The Chief Court of the Punjab may, 
with the sanction of the 
poworod to ivame Looal Government, from time 
to time, frame and issue 
rules, conformable to the provisions herein- 
before contained, for the better administra- 
tion of insolvent estates, and may with the 
like sanction alter any such rules. . 

32. The Local Government may at any 
to«d»de ‘i™®* With tho previous sane- 

awy class from oper- tiott of the Govcrnor-Gcne- 
ation of such rules. Coimcil, exoludo any 

particular class or race from the operation 
of these rules. 

33. No proceedings of any Court in the 

lj.rtngufp»vla«. 

iiiBfdvuncy prooood- diction, had before the pasa- 
ing of this Act, shall be held 
to have been invalid solely on tho ground 
that such Court did not possess such juris- 
diction 5 aU cases ponding in any Court of 
Insolv^y when this Act comes into force, 
shall be eubsequently conducted, so far as 
may be, in conformity with the rules now 
prescribed, 

Mmons and thus Court oi-^WAieos. 

34. Deputy Commissioners . shall be 

Courts of Wards within their 
eioyJ?to b 0 Oo^ respective districts, but shall 
0 f Wards. exerciso the functions of such 


Courts subject to the control of the Commis- 
sioner and Financial Commissioner. 


35, The Court of Wards may, at its dis- 
JurUdietton of crctiou, take charge of and 

Court of warda administer the estates of all 
females, all minors under the age of eighteen, 
and idiots or lunatics, who may inherit any 
beneficial interest in any estate for which a 
settlement was made with their ancestor, or 
in respect of which they would have been 
entitled to bo settled with, if they had been 
competent to make an agreement for the 
payment of revenue, or who are entitled by 
inheritance to any assignment of land- 
rcveuiio. 

Provided that tho Court of Wards shall 
Bar of jurisdic- ^^t take charge of or 
tiou ill certain cases, administer any beneficial 
interest in an estate, in, which more persons 
than one have a joint undivided interest, 
unless all such persona are so circumstanced 
as to be subject to the Court of Wards. 

36. The Deputy Commissioner may make 
Doruty ' Comtnis. »» enquiry into the minority, 

Bioiior may enquire lunaCV, OF ichocy of auy 
affecting jurisdie- person, who, he has reason' 
to believe, would, if found ' 
to be a minor, lunatic, or idiot, bo subject to 
the jurisdiction of tho Court of Wards, and 
into tho circumstances and property of any 
such person, and may make an order declar- 
ing such person to bo subject to the jurisdic- 
tion of the Court of Wards. 


37. Any such person may appeal to tho 

A poai to Com- of the Divi- 

miali^r agai^t sioti against any such order 
orJor under loctioii ^ grouud that hc iS UOt, 

or has ceased to be, a minor, 
or that he is not, or has ceased to be, a lu- 
natic or idiot, and tho decision of the Com* 
missioner shall be certified to the Court of 
Wards, and shall be final. 


38. The jurisdiction of the Court of 
igYtnnt. oi" juris- Awards shall extend to tho 
dicdon. and education, and to 

the management of the property, of the per- 
sons subi^^^ thereto ; and the Docal Govern- 
ment sWl make rules as to the manner in 
whiiriiL, and the agents by whom? snob juris- 
dietion el^Lall be exercise4 
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39 , The provfaions of the Indian Penal 
^ Code with the exception of 
Chapter VI. shall be appli- 
oommittod Cable to all offenoes commit- 

toflMJanu«yiS 62 . 1862 , 

in territoiy which was, at the time of 
the commission of such offence, subject to 
the Government of the Punjab. 

Provided that nothing contained in this 
Section shall affect any pri- 
legea coufoireci oa viloge Conferred on certain 
certain oMefs. Chief’s iu the Punjab by the 
Governor-General in Council, or by the Board 
of Administration for the affairs of the Pun- 
jab, nor any indemnity or pardon granted 
by competent authority. 


Honoraby Police Officers. 


Local Government 
thinks 


may, 


if it 


40. The 

, ^ * thinks fit, confer on any 

may invest any per- pCrSOU any 01 thC pOWGlS 

son with powers of may be exercised by 

a Police officer under any 
Act for the time being in force. 


Track Law. 


41. 


When an offence is, has been, or may 
« , „ reasonably be supposed to 

"iS have been, committed, and 

carrying on tracks, tracks of the perSOUS 

who may reasonably bo supposed to have 
committed such offence, or of any animal or 
other property reasonably supposed to be 
connected with such offence, are followed to 
a spot within the immediate vicinity of a 
village, the person following such tracks may 
call upon any Headman or Village Watch- 
man in such village to assist in carrying on 
the tracks. 


42. If such Headman or Watchman do 
not forthwith give such assis- 
tance, or if the inhabitants 
conniving at offonce guch village do UOt afford 
oi escape. opportunity for search h 

in their houses for the offenders, or if, from 
the circumstances of the caso, there shall 
appear good reason to believe that the in- 
habitants of such village, or any of them, 
wore conniving at the offence or at the escape 
of the offenders, such offenders cannot be 
traced beyond the village, the Magistrate of 
the District may, with the previous sanction 
of the Commissioner of the Division, inflict a 
fine upon such village not exceeding five 


hundred rupees, except in the case of stolen 
^ property over five hundred 
nipeea in value, in which 
case the fine shall not exceed the value of 
such property. 

An appeal against all convictions under 
Appeal to Chief this Section shall lie to the 


Coi 


Chief Court 


The Magistrate may direct that the fine 
imposed under this section 
warded to ^injured ur any part thereof, shall bo 
Sacker ^ awarded to any persons in- 

jured by such offence in cotn- 
pensation for such injury ; and, iu the case 
of stolen property recovered through the 
agency of a tracker, may direct that such 
property be not restored to its owner until 
he has paid to such tracker such fee, not 
exceeding one-fourth part of the value of the 
stolen property, as to the said Magistrate 
seems fit. 


Slaughter of Kiee. 

43. The slaughter of kino and the sale 

Contol.«.fria»gh. 

terofkinc and eaio excopt With the conseiit and 
subject to rules to be from 
timo to time, either generally or in any par- 
ticular instance, proscribed by the Local Go- 
vernment. 


Armed Mbe and Foreign Vagrants. 

44. No baud of armed meff shall enter 
A ^ 4 . into any city or town, ox- 

• Control of entry ^ ■*: 1 .1 

into wwns ot biuid# cept With tho conscnt and 
of armed men. subjcct tO tuloS to 1)0 from 

timo to time, either generally or in any 
particular instance, prescribed by the Local 
Government. 


45, The Magistraio of the District may, 

« if he considers that any band 

trato of District as oi fotcigii vagrauts IS likely 
to foreign vagrants. occasiou breach of tho 

peace or to commit any offence under the 
Indian Penal Code, prohibit such band from 
entering bis district ; or, if they are already 
in his district, may rociuiro them within a 
given time to leave it. 

46, If any such band fail to comply with 

tho orders of the said Mag^s- 
trate within tho prescribed 
comply vyittiMagis- period, he shall ropott the 
B or. er. niattcr to tho Local Govern- 
ment, and the Local Government may give 
such directions for the surveillance, control, 
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or deportation of snoh band, as to it seams 
fit. 

MlSOELLaMEOVS. 

47. JNo person shall cross any river or 

lUBui^n of 

croutfing of streams BKIU, UOr siiall havo lU 1118 
on buoys or ekins ; pQgggggjon or CUStody any 

buoy or $km for the purpose of being used 
in crossing any river or stream, except with 
the consent and subject to rules to be from 
time to time, either generally or in any 
particular instance, prescribed by the Local 
Government. 

48. No person shall make use of the pas> 

turage or other natural pro- 
agS dwct of auy land being the 

Umd property of the Government, 

^ * except with the consent and 

subject to rules to bo from time to time, 
either generally or in any particular instance, 
prescribed by the Local Government. 

« 

49. No person shall grow, sell, or keep 

.nd org.owin«. his possession any opium. 
Willing, or koepiijg except With the consent and 
subject to rules to be from 
time to time either generally or in any 
particular instance, prescribed by the Local 
Government. 

,50, The Local Government may issu# 

I^>cfa Government *^ilcs as to the matters men- 
to make rales. tioiied ill sections forty-thrcc | 
to forty-nine inclusive, and may, from time | 
to time, cancel or alter any such rules. I 


Any peraon who breaks any rule made by 

ronaity for breach the Looal Government under 
of roles. this Act, shall be punishable 

with a fine not exceeding rupees fifty, or 
imprisonment not exceeding a period of six 
months, or with both : 

Provided—. 

(1) that such rules be not inconsistent 
with the provisions of this or any Act or 
.law for the time being in force in the 
Punjab ; 

(2) that, previous to notification, they 
be sanctioned by the, Governor^General in 
Council ; 

(3) that they may be notified in the 
Local Gazette. ^ 

Existing rules upon the subjects hereinbe- 

Exiating rules con- fo**^ mentioned shall, until 
firmed. Otherwise directed by the 

Local Government, be deemed to have been 
issued under, and in conformity A, this sec- 
tion. 

61. All rules which the Local Govern- 

Ke-pubiication of is empowered to issue 

rules and orders. under this Act, and all cir- 
culars issued by the Chief Court, shall, with 
the previous sanction of the Governor-Ge- 
neral in Council, be ro-publishod once at 
least in every year and, upon such rc- publica- 
tion, shall bo arranged in the order of their 
subject-matter ; and all such alterations or 
amendments as may have been made in the 
course of the preceding year, or may have 
become necessary or advisable, shall be em- 
bodied therewith ; and upon such ro-piihli- 
cation all such rules aud circulars, previ- 
ously issued, shall be repealed. 



1872 .] 


!«(?*«» THB MW OBSBEVBB. Act No. it. 43 


SCHEDULE I. 

Eno^irnmU declared to he in force.^ 

Ea^lanaii(m.--‘Thie Schedule does not refer to any Act which is in its terms applicable to the 
Punjab, or which has been extended to the Punjab by competent authority. 


Number and 
Year, 

Titm. 

Extent to which the 
Enactment Ls iu 
force. 

Beg. I of 1798 ... 

A Regulation to prevent Fraud and Injustice in conditional 
Sales of Land under Deeds of Bye-bil-wu£[‘a, or other Deeds 
of the same nature. 

The whole, except 
such parts as relate 
to interest 

Keg. X of 1804 ... 

tt 

A Regulation for declaring the ' Powers of the Governor 
General in Council to provide for the immediate Punish- 
meat of certaiu Olleucos against the State by the sentence 
of Courts Martial. 

The whole, so far it 
is not mettled by 
Act V of 1841. 

Bee.XVlIoft||6... 

A Regulation for extending to the Province- of Benares the 
Rates of Interest on future Loaus, and Provisions relative 
thereto, contained in Regulation XV, 1793; also fora 
General extension of the period fixed by Regulations 
1, 1798 ; and XXXIV, 1803, for the Redemption of Mort- 
gages and Conditional Sales of Land, under Deeds of Bye- 
bil-wufia, Kutcubaleh, or other similar designation. 

Sections seven and 
eight 

Keg. V of 1817 ... 

A Regulation for declaring the Rights Government and 

of Individuals with respect to hidden Treasure, and for 
prescribing the Rules to be observed on the Discovery of 
such Treasure. 

The whole. 

Kog. in of 1818] 

A Regulation for the Confinement of State Prisoners. 

The whole. 

Keg. XI of 1825 ... 

A Regulation for declaring the Rules to be observed in deter- 
mining Claims to Lands gained by alluvion, or by derelic- 
tion of a river or the sea. 

The whole. 

Keg. XX of 1825 ... 

A Regulation fo/ declaring the jurisdiction of the Militaiy 
Courts Martial and Courts of Requests, constituted by a 
recent Act of Parliament, aud for modifying some parts of 
the existing Regulations in conformity thereto. 

Sections two and 
four. 

• 

Act XL of 1858 ... 

An Act for making better provision for the core of the per- 
sons and property of minors in the Presidency of Fort 
Wfiliam in Bengal. 

The whole. 

Act XYIIof 1861... 

An Act to amend Act XIV of 1843 (for regulating the Cus- 
toms Duties in the North-Western Provinces). 

The whole, the word 
“ Punjab" being 
substituted for the 
words “North- 

Western Provinces." 


Rules for the conservancy of Forests and Jungles in the 
Hill Districts of the Punjab Territories,” sanctioned by 
the Governor-General in Council, in letter of the Secre- 
tary to tike Government of India, No. 1789, 21st May 
185J. 

The whole. 
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SCHEDULE II. 


' Enacttnents repealed. 


KumW and 
Year. 

Tirtn. 

Extent of Repeal. 

* 

1 

All Bengal Regulations no^ in force in the Punjab, except 
those specified in schedule 1. 

The whole. 


All rules, laws and regulations made for the Punjab and its 
IDependencies or for any part thereof, by the Governor 
Qenoral of India* or the Governor General of India in 
Council, or the Lieutenant-Governor of the Punjab other- 
wise than ht meetings for making laws and regulations in 
conformity with tho provisions of the Acts of the 3Kl and 
4th years of King William the fourth, Chapter eighty-five, 
and of the 16th and 17th years of Her Majesty, Chapter 
ninety-five, or other Act in force for the time being, except 
those specified in schedule I. 

The whole. 

m 

Act VI o£ 1846 ... 

An Act for the more convenient administration of the 
Government of the country called the Bhuttae Territory. 

The whole. 

Aci I of 1847 

An Act for the establishment and maintenance of Boundaxy- 
marks in the JJorth-Western Provinces of Bengal. 

1 * . ■ 

The whole, so far as 
it affects the Pun- 
jab. 

Act 111(^1870 ... 

An Act to remove the Agror Valley from tho jurisdiction of 
the tribunals established under the general Regulations and 
Acts, and for other purposes. 

The whole, so far as 
it is uurepealed. 

4 
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Preamble. 

Section. 

1 . Short title. 

2. Local extent. 

Commencement. 

8 . Enactments in force. • 

4. Enactuients repealed. 

Civil Judicature. 

5. Decisions in certain coses to be according 

to Native law. 

C. Decisions in cases not specially provided 
for. 

7. Local enstoms and merciintile usages when 
valid. 

Decent of Jaqueers. 

8 - Rule of descent in family of assignee of 
and-re venue. 

Pre-emption. 

0. Right of pre-emption defined. 

10 . To what transactions it extends. 

11 . Presumption of its existence in village 

communities. 

12 . Its existence in towns to be proved. 

13. Notice to peraoub concerned, by vendor 

or mortgagee of property subject to right. 

14. Devolution of right when pri»perty to bo 

sold is part of a village. 

15. Share of certain immovable property to be 

ofiered to co-sharers. 
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in towns. 
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of the property sold was made. 
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19. Party to sale by joint owners cannot with- 

di-aw his share and claim pre-emption as to 
rest. 

20 . Preferential right of co-shareres in well where 

chakdaree tenure prevails. 
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21. Copy of decrees affecting land to be for- 

warded to Deputy Commissioner. 

Insolvency. 

22. Power to invest Courts with insolvency juris- 

diction. 

23. Petition to Court for adjudication of insol- 
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vency may be ai^nulled, 

27. Power of Court to sell or administer insol* 

vent’s estate, 


Section. 
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30. Fo]*egoing rules not to apply to persons ad- 

mitted to benefit ‘of in.solvenuy law in 
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31. Chief Court empowered to frame rules. 
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of such rules. 
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Minors and the Court of Wards. 

84. Deputy Commissioners to be Courts of Wards. 
35. Jurisdiction of Court of Wards. 

Bar of jurisdiction in certain cases. 

30. Deputy Commissioner may ontpiire into cir- 
cumstances affecting jurisdictiou. 

87. Appeal to Comiuissluuer against order undnr 
section 36. 

38. Extent of jurisdiction. 

Criminal Judicature, 

39. Indian Penal Code to apply to ofllmces com- 

mitted prevu>us to first January 1862. 
Saving, of privileges coutfuiTcd ^ou certain 
Chiefs. 

Honorary Police Ofpichus. 

40. Local Govorninoni may invest any person 
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Trace Law. 

41. Trackers may call for a-ssistanoe in carrying 
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42. Penalty foi' withholding assi.stance or con- 
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Armed Hisn and Foreign Vagrants. * 

44. Control of entry into towns of bauds of 

armed men. 

45. Powers of Magistrate of district as to foreign 

vagrants. 

46. Surveillance, &c,, of band failing to comply 

with Magistrate’s order. 

Miscellaneous. 

47 . Regulation of crossing of streams on buoys 

or skins ; 

48. of use of pasturage or natural product of 

Government lands ; 

49. and of growing, selling, or keeping opium. 

50. Local Government to make rules. 

Penalty for breach of rules. 

Kxisting rules confirmed. 

51. Republication of rules and orders, 

Soiiedule I. Euactmciits declared to be in 

force. 

Schedule II. liliiactinents repealed. 
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Act No. V oe 1872. 

(Received the dkmt of ike Oovemor-General on 
the 28^4 March 1872J 


An Act to remove doubts as to the Jurisdiction 


of$ ike High Court of Bombay over the 
Province of Sind, 

Whereas it is expedient to remove doubts 
which have arisen as to the 
mm ft jurisdiction of the High Court 
of Bombay over the Province of Sind ; It is 
hereby enacted as follows : — 


1. The High Court of Bombay has not, 
^ r- . « and shall be deemed never 

Ear of jnmdiction , , . . . 

in Sind of Bombay to have had, ]urisdictionover 
High court. tijg Province'of Sind. 


Act No. VI or 1872. 

( Received ike ascent of the Governor -Oenerdl 
on the bth April 1872.^ 


An Act to amend the law relating to Oaths 
and Affirmations, 


. Whereas it is expedient to amend the law 
« . , relating to oaths and affirma- 

Freamblft j /• i 

tions j It IS enacted as fob 

lows ; — 


Short title. 


1. This Act may bo called 
“The Oaths Act, 1872.” 


2. It extends to British India, applies to 

Extent oaths or affirmations taken 

CommSicemont. or made by or administered 
to British subjects in Native Indian States, 
and it shall come into force on the passing 
thereof. 

3. Every person who may by law be 
p««,n.itaWot<,be sworn or called upon to make 

Bworjimay. if they a solemn affirmation, many 
capacity whatever, may, if 
he objects to such oath or 
solemn affirmation, make in place thereof a 
simple affirmation to the same effect, omit- 
ting the words ‘So help me God,’ ‘ In the 
presence of Almighty God,’ or other expres- 
sions of the same nature. 


4. If any party to, or witness in, any 
of court proceeding offers 

M to oortain oaths tj give evidence on oath in 
any fonn common amongst, 
or held binding by per- 
sons of the race or persuasion to which ho 
belongs, and not repugnant to justice or 
decency, and not purporting to affect any 
third person, the Court may, if it thinks fit, 
tender such oath to him. * 

If any party to any proceeding offers to bo 
bound by any such oath as is mentioned in 
the first paragraph of this section, if such 
oath is taken by the other party to, or by 
any witness in, such proceeding, the Court 
may, if it thinks fit, ask such party or wit- 
ness whether he will take the oath or not. 

If such party or witness accepts such oath, 
the Court may proceed to administer it, or if 
it is of such a nature that it may be more con- 
veniently taken but of Court, the Court may 
issue a commission to any person to adminis- 
ter it, and authorise such person to take the 
evidence of the person to be sworn and return 
it to the Court. 

The evidence so given shall, as against the 
person who offered to be bound by it, be con- 
clusive proof of the matter stated. 

If the party or witness refuses to take the 
oath he shall not M compelled to take it, but 
the Court shall record, as part of the proceed- 
ings, the nature of the oath proposed, tho 
facts that he was asked whether ho would 
take it, and that he refused it, together with 
any reason which he may assign for his refusal. 

5. No omission to take any oath or to 

Proocoiim!, md make any solemn ot simple 
evidenco not invali- affirmation, 110 SUbsUtutjLOn 
of any one for any other of 
them, and no irregularity 
whatever in the form in which any one of 
them is administered, shall invalidate any 
proceeding or render inadmissible any evi- 
dence whatovor, in or in respect of which, 
such omission, substitution or irregularity 
took place. 

6. Nothing in this Act shall apply to 

. oaths or affirmations pre- 
oatbsM&ttfflrmfiSoiS! Bcribed by any law which 
under the provisions of tho 
Indian Councils* Act, 1861, the Gov- 
eraor-Oeneral in Council has not tho power 
to repeal. 
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Act No. VII op 1872. 

(Seeemd the arnnt of Ike Govemor-Gmeral 
on ihe 5th April 1S72.J 


PreamWo. 


An Act to consolidate and amend ifhc Law rela- 
ting to ihe Courts in British Bisrmah. 

Wherbas it is expedient to consolidate 
and amend the law relating 
to the Courts in British Bur- 
mah ; It is hereby enacted as follows ; — 

PART I. 

CHAPTER L 
Preliminary. 

1. This Act may be called 
“The Burmah Courts Act, 


Short title. 

1872 ;’’ - 


Extent. 

Commencement. 


of Maiilmain, and if they are of a criminal 
nature to the Court which ha>s jurisdiction 
under this Act. 

0. The Acts mentioned in the schedule 
n t .. . . hereto annexed are hereby 
pea o c 8 . |. 0 p 0 aied to the extent meu- 
iioned in the third column thereof. 


CHAPTER II. 

Law to be administered. 


6 . 


It extends to all the terri- 
tories under the Chief Com- 
missioner of British Burmah 

aud shall come into force on the passing 
thereof. 

2. All suits, appeals, applications, or pro- 

^ ceedings, instituted previous ' 
be disnSea of. by to the passiug of this Act 
Court, other than the 
Courts of the Chief Com- 
missioner and the Recorders of Rangoon and 
Maulmaiii, respectively, shall be heard aud 
■ disposed of by the Courts in which they 
were instituted. 

3. From the date of the passing of this 
Abolition of cer- the Court of the Chief 

tain Oourte. Commissioner and the Courts 

of •the Recorders of Rangoon and Maulmain, 
as established by Act XXI of 1863, shall 
cease to exist. 


Where, in any suit of proceeding, it 
- 4 . . . i® necessary for any Court 

to bo according to undor this Act to decide any 
Native law. qucstiou regarding succes- 

sion, inheritance, marriage, or caste, or any 
religious usage or institution, 

the Buddhist law in cases where the 
parties are Buddhist, 

the Maboraedau law in caSea where the 
parties are Mahomedans, and 
* the Hindoo law in cases where the 




4 . 


All suits,' appeals, applications, orpro- 
, ceedings pending in the 
Court of th« Chief Cora- 
OomrniMionor and Bo- mi^sioner, shall be traus- 
ferred to the Court of the 
Judicial Commissioner ; those pending in the 
Court of the present Recorder of Rangoon 
shall be transferred to the Court of the 
Recorder of Rangoon to be esta^shed un- 
der this Act; and those p':>nding in the 
Court of the Recorder of Maulihaiu shall, 
if they are of a civil nature,^ be transferred 
to the Court of the Judge of the IVwh 


parties 

are Hindoos, . 

. shall form the rule of decision, except in 
so far as such law has, by legislative enact- 
ment, been altered or abolished, or is opposed 
to any custom having the force of law in 
British Burmah. 

In. cases not provided for by the former 
part of this section or by any other law for 
the time being in force, the Court shall 
act according to justice, equity, and good 
conscience. 

7. Except as provided in section six all 

questions of fact, law, aud 
LaW to bo ftd- ' • • • ' 1 . 1.0 

ministered in equity arising in suits before 

ejurt of Recorder ^ 1^0 Recorder of Rangoon 
0 ngoon. 

termined according to the law administered 
by the High Court at Fort William in Ben- 
gal, in the exercise of its ordinary original 
civil jurisdiction. 


CHAPTER III. 

Constitution and Powers op Courts. 

3, The Courts mentioned in the ^st 
civil Jurisdiction Column of the subjoffied 
of Courts. table shall ordinarily have 

such civil jurisdiction respectively, in the 
adjudication of suits arising within their 
local jurisdiction, as is specihed in the second 
column thereof : 
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I am of opinion that it cannot be received 
in evidence. I have dismissed the suit, sub- 
ject, however, to the orders of the Honorable 
Court as to the correctness of my views.** 

The Court delivered the following judg- 
ments ^ 

Scotland, C. /- — I am of opinion that 
the endorsement was admissible evidence for 
the purpose for which it was offered, although 
not registered. 

The parties were not, it appears, at issue as 
to the discharge of the defendant’s mortgage 
lien. The sole question between them was 
whether Ks. 263, or the smaller sum really 
due on the bond, was received by the defen- 
dant on the 8th December 1869; and the 
endorsement, therefore, was put forward sim- 
ply as confirmatory evidence of the defend- 
ant’s receipt of the former sum on account 
of the bond, a fact provable by oral evidence, 
altbougb stated in the endorsement. 

Then, as to there being no signature to 
the endorsement. That was, clearly, no ob- 
jection to its reception as confirmatory evid- 
ence of the sum received by the defendant. 
I think the present case may be distin- 
guished from the case of Achoo Bayamah v, 
Dhany Bam and another (IV M. H. 0. Rop. 
378) on the ground that it is not sought to 
use the endorsement as evidence of the crea- 
tion or discharge of an obligation, but 
merely as coufirmatory proof of a fact prov- 
able by oral evidence, although stated in 
writing. 

Innes, J . — In the case referred to us, the 
plaintiff had hypothecated certain land to 
the defendant by a duly registered instrument, 
and subsequently paid off the debt and re- 
ceived back the instrument At the time of 
payment the defendant made an endorsement 
on the bond to the following effect : — ‘‘ 25th 
Kartik<$ of Sukla, Rupees two hundred and 
sixty-three, principal including interest, was 
received on account of this bond, and there 
is, therefore, no lien whatever.** 

Some time afterwards plaintiff discovered 
that what he had paid in redemption of the 
mortgage claim, was in excess of what was 
due, and he brought Small Cause Suit to 
reemwr the amount overpaid, tendering in 
evioBnee the endorsement on the bond. The 
objection was taken that the endorsement 
required registration, and, not being regis- 
tered, was irreoeivable in evidence under 
Section 49 of the Registration Act of 1866, 

The District Moonsiff dismissed the suit 
upon the ground that the endorsement' was ^ 


I not signed by the defendant, and was, there- 
fore, not admissible in evidence, but referred 
to the High Court the question whether the 
evidence was rightly excluded. 

The ground upon which the District Moon- 
siff excluded the evidence is clearly untenable, 
but there remains the question upon which 
the Chief Justice and Mr. Justice Holloway 
differ, as to whether Section 49 of the Regis- 
tration Act precludes the admission of the 
endorsement as evidence for the purpose for 
which it is tendered, vu., to prove the 
amount paid. 

lu the case at IV M. H. 0. Rep. 378, iu 
which I took part, the majority of the Court 
came to the opinion that an instrument 
requiring registration by Section 17 of the 
Registration Act, if unregistered, is by Sec- 
tion 49 inadmissible in evidence for any 
purjwse whatever, and the sole question now 
open for our consideration seems to me to be 
vvhether the endorsement is such an instru- 
ment as under Section 17 requires registra- 
tion. Now, what does the endorsement 
amount to? Is'ii in the words of Clause 3, 
Section 17 an instrument which ackuow- 
‘‘ lodges the receipt or payment of a cousi- 
‘‘ deration on account of the creation, declara- 
“tion, assignment, limitation, or extinction 
‘‘ of any *siich right, title or interest,’* i, e», 
of a right, title, or interest in immovable 
property of a value of one hundred rupees 
and upwards. 

The instrument is, as it seems to mo, no- 
thing more than an acknowledgment of the 
payment of a debt and of the fact of certain 
legal incidents attaching by the act of pay- 
ment, which does not operate as a considera- 
tion for anything to be done by the person 
receiving it. No act on the part of the de- 
fendant, the person receiving payment, was 
necessary to replace the plaintiff in posses- 
sion of the entire interest in the property 
charged with the debt, for to the act of pay- 
ment itself the law immediately attaclies 
the incident of extinction of the hypotheca- 
tion lien. 

The clause appears to me to apply to in- 
struments of acknowledgment of payment 
made on account of some such act of the 
party receiving payment, as is necessary to 
effect the change desired in the rights of the 
respective parties; as an instrument acknow- 
ledging repayment of the amonut due on a 
mortgage ui which the legal estate having 
been conveyed a reconveyance has become 
necessary ; or an instrument acknowledging 

IV.— 7. 
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thepajment of a sum of money on account of 
the extinction of a right of easement iu which 
some act of the party receiving the money is 
necessary to effect the extinction of the right 
residing in hinqi- When no act of the party 
reoeiring the payment is necessary to effect 
the change of rights aimed at, the payment, 
1 conceive, does not properly come within 
the term ** consideration.” I think, therefore, 
that the endorsement in the present case does 
npt come within this clause of Section 17. 
Nor does it seem to come within any other 
clause of that Section. I am of opinion, 
therefore, that this case is not governed by 
the decision in IV M. H. C. Rep. 378, but 
1 am unable to agree in the reasons of 
liis Lordship the Chief Justice for the 
concurrent conclusion at which I have 
arrived, that the Registration Act does not 
shut out the reception of the document in 
evidence. 


iftt (Smtrt of ai 

WilUaw i« ^eugal. 

The 13th July 1872. 

Present : 

The Hon. F. B. Kemp, | Two of the Judges 
„ F. A. B. Glover, f of the Court, 

Case No. 138 of 1872. 

Special Appeal from a Decision passed by 
the Officiating Judge of Midnapore^ dated 
18/A September 1871, reversing a decree of 
the Moomiff of that Districty dated the 4/A 
January 1871, 

Gopeenath Januab, after bis 1 
death bis widow, liaiV \ 

'Monee Dassee 

versus 

Jeetoo Moolah, after his \ 
death his sons, Biprof {Defendants^) 

, Brpsad Moolah and J Respondents, 

others ..•/ 

For ilppcZ/an/,— Baboo Ashootosh Bhur. 

For BaboosTaruok Nath Dutt 

and Omesh Chunder 
‘ Bannerjee. 

In a «nit for i Kobislyet at on onbanood feat after service 
of noUce, PlttUitilif is entitled to a d<* .rou for what ho can 

provo to ho a ^ir and legal denied i. *• 

Fnlinottch Uuli^ reported in X W. B.,p. 14, distiA- 
guished. 

Plaintiff sued to obtain a kobulyet at a 
enhanced rent alter service of notice. In 


the notice of enhancement as well as In the 
plaint defendants’ jote was described as 
comprising 24 Beegahs, 3 Cottahs for which 
plaintiff claimed an enhanced rent of 
Rs. 113*9*15. The defendant pleaded that 
his tenure was protected froii enhancement, 
that plaintiff was bound to tender him a 
pottah which he had not done, and that 
notice of enhancement was not served upon 
him. The Court of first instance held that 
service of notice was proved, that defendants’ 
tenure was liable to enhancement, that the 
rates of rent at which plaintiff claimed to 
assess the lands held by defendant were 
proved to he fair and equitable, but that the 
quantity of land in defendants* jote was 
found by measurement to bo 22 Beegahs, 0 
Cottahs, 13 Cliuttacks and not 24 Beegahs, 3 
Cottal^ as was stated in the notice. The 
Moonsiff accordingly gave plaintiff a decree 
for kobulyet on account of 22 Beegahs, 0 
Cottahs, 13 Cimttacks at an annual rental of 
Rs. 9G‘*i4-6. On appeal by the defendants, 
the Judge dismissed the suit in toto on the 
strength of tbe Full Bench Ruling reported 
at page 14 of X Weekly Reporter, and 
page 280 of XIII Weekly Reporter, holding 
that as plaintiff failed to prove that he was 
entitled to ^ kobulyet exactly upon the terms 
and conditions specified in his plaint, the 
Moonsiff ought to have dismissed the suit 
instead of giving a modified decree upon 
the proofs adduced in the case. The Judge 
also held that the notice of enhancement 
was bad in law. 

The plaintiff appealed specially against 
the above decision upon the following 
grounds : — 

I, That the principle of the Full Bench 
Ruling quoted above did not apply to this 
case inasmuch as the ryot, defendant, 
was previously apprised of plaintiff’s demand 
for enhanced rent by a proper notice under 
Section 13 of Act X of 1859. 

H. That the notice of enhancement was 
legally bufiicieiit to enable the plaintiff to 
proceed with the suit in question. 

Baboo Ashootosh Dhiir for AppeUmU — 
Contended that the Court below was wrong 
in throwing out his client’s suit simply be* 
cause his client failed to specify in^Hhe 
notice the exact area in defendants’ occupa* 
tioD. Moreover, the Full Bench Ruling was 
applicable only to cases in which suits for 
kobulyet at enhanced reut are brought with* 
out previous notice being given to the ryot 
as to the extent of the Zemindar’s demand. 
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Jn the absence of such notice it was but 
fair that the Zemindar should be compelled 
to prove his case strictly before he could get 
a decree. But when a suit for enhancement 
is brought after service of notice under 
Section 13 of Act X, the Court ought to 
proceed to assess the rent which would be 
fair and equitable under the circumstances 
of the case. In the next place the notice 
was properly drawn up, the Court below was 
wrong in considering it to be illegal. ' 

Baboo Tarmk Nath Diitt for Respondent . — 
The present suit is, in fact, a suit for the 
enforcement of a specific performance of a 
contract; plaintiiTs claim is inadmissible. 
He comes to Court upon the allegation that 
lie is entitled to obtain from the defendant 
the particular kobulyet for which he sues, 
and which defendant had refused to execute 
and his suit must stand or fall according as 
he proves or fails to prove his right to 
liave that particular engagement executed 
by the defendant. Moreover, the law re- 
quires that in every case tender of pottah 
should precede a demand for a kobulyet, 
and if the plaintifi* failed to tender a pottah 
such as the defendant was entitled to have, 
no cause of action could accrue to the 
plaintiff, lienee in every case a kobulyet 
the. Court must see whether 'plaintiff has 
proved his case exactly as he laid it in his 
plaint. The previous service or non-service 
of a notice of enhancement does not affect 
the question at all. 

Mr. Justice Glover. — This was a suit for 
a kobulyet at enhanced rents after notice. 
The plaintiff claimed to receive Us, 113-9-5 
on area of 24 Beegahs, 3 Cottahs, 1 Gonda, 
The defendant alleged that he held 19 Bee- 
gahs, 5 Cottahs, at a rent of Rs. 57-1-10 
whicli could not be enhanced. 

The Moonsiff decided tliat the defendant 
held 22 Beegahs, 1 Cottah, 13 Gundas, and 
that the proper rent payable was Rs. 96-14-6 
for which he decreed a kobulyet to‘ run 
from the ensuing year. 

The Judge ou appeal held that as the 
plaintiff had failed to prove his right to a 
kobulyet at the rate of Rs. 113-9-5, his suit 
should have been dismissed under this 
Court’s Full Bench precedent Golam Maho- 
med vs. Asmut Ali Khan. ( Weekly Re- 
porter 14) and that in any case plain tiflf 
ought not to have got a decree for enhance- 
ment, as the notice served on the defendant 
was informal. 


The first question we have to decide in 
special appeal is whether the ruling laid 
down in Golam Mahomed vs. Asmut Ali 
Khan, and afterwards followed in Kanchun 
Deo Sing vs. Tekait Sidh Nath Sing, XV 
Weekly Reporter, 289, and in Shib RamGhose 
vs. Pran Pria and others, XIII Weekly Re- 
porter, 280, applies to this case. 

After full consideration and not forget- 
ting the very important nature of the ques- 
tion at issue, I am of opinion that it does 
not. In the cases referred to, iho suit for 
a kobulyet was brought without any pre- 
vious service of notice of enhancement. 
In the Full Bench case, express mention is 
made of this fact, and in the two others 
there is no allusion to any notice, and it 
appears to me that there is the widest 
possible difference between the two classes 
of cases. It may be and I think it is quite 
right, that where a landlord without any 
previous notice sues a tenant for a kobulyet 
at a certain fixed sum, Ifc should bo held to 
a strict proof of his claim to have a kobu- 
lyet at that fixed sum, and that if he fails, 
his suit should be at once dismissed even 
though ho be able to prove that he is en- 
titled to a kobulyet for some smaller sum, 
and the reason is that the tenant has been 
I taken unfairly by surprise. His first intima- 
tion of his landlord’s intention has been 
a suit for a kobulyet for a rate higher than 
he has hitherto been paying ; he has not 
been informed of the precise ground on 
which this demand for a new contract is 
based, and he has no opportunity, if ho 
wished it, of avoiding litigation except by 
paying the entire demand. In such a caso 
it is right, -that the landlord should be ob- 
liged to pfeve every title of his claim and 
should have his suit dismissed if he fails. 

But when the tenant has hud full and 
timely notice, the case seems to me very 
different. He knows that his landlord is 
dissatisfied with the present rate of rent, 
and thinks he ought to got more, he knows 
what the grounds of the landlord’s claims are, 
and ho know.s whether or not he can expect 
to resist them. The landlord says, the 
rent you pay is less than you ought to pay, 
you have more land than you say you have 
other ryots of the same class and with similar 
advantages pay more, the productive power 
of the land has increased, &c., &c. The 
rent you ought to pay is so much, and I 
desire that you enter into a new agreement 
with me at that rate. 
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I do pot flee wby in such a case the land* 
lord should not have a decree for what he 
can prove is a fair and legal (h^mand. In 
the present case, the difference seems to 
have mainly arisen in consequence of there 
being more than one measurement standard 
relied on, but speaking generally, I do 
not see why in cases where the ryot has had 
ample notice and full opportunity of mak- 
ing out his own case, the landlord should 
lose his, and with it the rights which have 
been nearly all of them established, merely 
because his estimate of what the ryot ought 
to pay, was slightly exaggerated. I think he 
is entitled to have a kobulyet for what he 
has proved to be an honest demand. 

With regard to the second question, viz 
the informality of the notice I do not think 
the Judge is right. The notice contained 
no doubt all the grounds of enhancement . 
allowed by law, and if it could have been 
shown, that the ryot had been in any way 
prejudiced thereby or had been in any 
difficulty as to what he was called upon to 
answer, there would have been some reason 
for disregarding it. But in this case the 
defendant has contevSled in the most deter* 
mined maimer every single ground of en- 
hancement, He has objected to the plaintiff’s 
calculation of the area of Lis holding to 
the classification of his lands, to the rates 
of each different kind, and to the allegation 
that the productive power of the land had 
increased, and the Moonsilf after taking 
tjvidence gave a decision on the merits of 
each paiMcular objection. 

It is clear therefore that the defendant 
has been in no way prejudiced by the plain- 
tiff’s lumping up togetlier all the possible 
grounds fur enhancement in one lifetice, and 
thal being so 1 do not think that we should 
be justified in interfering. 

My opinion is, therefore, that the decree 
of the Judge should be reversed, and that 
of the Moonsiff restored with costs, 

Mr, Justice Kemp , — I am of the same 
opinion. 


The 17th July 1872, 

, JPment : 

The lIon’bloSirR. Obuen, Kr, Chief Justice^ 
and^ • 

The Hon’ble W. AxKiLiE, Om of the Judges 
of this Court, 


Case No. 273 of 1871. 

Regular Appeal from a Decision passed hy the 
Subordinate Judge of Zillah Patna^ dated 
the \ Wi of September 1871. 

Gooroo Pershad Sahee, one I (DefendanU)^ 
of the ... / Appellant, 

versus 

MuSvSt. Binda Bibce alias \ 

Nuthu, adoptive mother {( Plaintiff), 
and '' guardian of Ram t Respmident. 
Kisheu Panday, ... / 

For Appellant , — Baboos Sree Nautb Doss 
and Moliesh Chunder (Jhowdooree. 

For Respondent, — Mr. C. Gregory and 
Moonsheo Mohomed Yusoof. 

1. There being two sueceaeivc attuchmeiits on a property, 
the purch^ii^er deriving hid tiilo ft'Oia«the subsequent atbich- 
znent., tftkes the property subject to tbo lion which may have 
been created prior to such attachment and posterior to the 
first attuchiuont— the application of the purchase money to 
the i)ayment of tho decree in execution of which the first 
atfeichmont whs made notwithstanding. 

2. A mortgagee, causing tho mortgaged prope* ty to be sold 
in OEoeution of his decree, although wrongly obtained in 
respect of his dfwd of mortgage, cannot follow the property 
sold in the hands of a piireh.iscr in execution fur tbo en- 
forcement of titnuber lion on tlxc same created eubsoquciat 
to tho first mortgage. 

One Azrawul Sing was indebted to Moon- 
shee Kiighoobuns Sahee and Gopynath, who 
obtained against him a decree for Us. 600 
and odd. I’fie final decree is dated 11th 
August 18G2, execution was taken out, and 
the disputed property Mouza Moh unpore Ptireo 
was attached on 1st September 1864. It 
appears that the execution proceedings were 
struck oft’ on 16th March 1865, on account of 
the absence of the decree-holder’s pleader. 
On the same day tlio decree-holder applied 
for a fresh execution and attachment. Thu 
attachment, however, does not appear to have 
been taken out for some time. In the mean- 
time the judgment-debtors mortgaged a moiety 
of tho said Mouza to plaintifT Mussamut Binda 
I Bibee for Rs. 3,500, and a bond was executed 
on 13th July 1866, and specially registered 
undey Sections 62 and 53 Act XX, of 1866. 
Dpon this bond, plaintiff obtained a decree 
on 21st May 1868 ; execution was taken out, 
and tho whole of the disputed property was 
attached on 6th February 1869. During 
the continuance of this attachment, the 
judgment-debtor Azrawul Sing borrowed a 
further sum of Rs. 13,000 on 26th May 
1868 from the plaintiff on the mortgage of 
the whole of the property, and the plaintiff^ 
on 30th March 1869, petitioned the Court 
which was executing her decree, praying that 
notice of her lieu might be given to intend- 
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ing purchasers. Meanwhile Rughoobuns Sahee 
and Oopeenath took out a fresh attachment 
on 6lh March 1809, and the property was sold 
at the instance of plauitiff on 6th May 
1869, and purchased by defendant Goroo 
Pershad Sahee for Rs. 3,725. The sale was 
confirmed Idth Juno 1869, and iu a procceed- 
ing held under Section 270 Act VIII. of 

1869, the sale proceeds were ordered to 
bo given to Kughoobuus Sahee and Gopee^ 
nath under an order, dated 16th August 

1870. Upon this Binda Bibee having fore- 
closed, sued to recover possession Cf the 
property from Goroo Persbad Sahee. 

Defendant Gooroo Persliad Sahee stated 
that the mortgage d(Sed under which plain- 
tiff claimed having been executed during 
the continuance of the attachment of the 
property covered by it in executio!i of Gopee- 
nath’s decree, in satisfaction of which the 
property w^as subsequently sold to him, the 
plaintiff’s title as against him was bad in 
law ; that the plaintiff having herself caused 
the property in question to be sold in 
execution of a decree, which she had obtained 
upon a mortgage bond, was precluded from 
claiming tl>e same under a mortgage created 
subsequently. 

Upon these pleadings the principal issues 
framed were — 1. Whether the*deed of 
wufa was e^xecuted while the property was 
under attachment in execution of Moonshee 
Gopcenath’s decree, and if so, is not the said 
deed legally void ? 

2. Was the property in suit pledged 
under a bond of a prior date, and to what 
extent ? Mas the plaintiff a preferential right 
to that of defendant Goroo Pershad Sahee, 
who purchased in execution of a decree 
passed on the basis of that bond, and was 
the decree binding on the property? 

The Subordinate Judge found that there i 
was no attachment subsisting when the 
Bihil-wufa was created, aud therefore the 
deed was not legally void. ^ 

On the second issue he hold that under 
the provisions of Section 53 of the Registra- 
tion Act of 1866, the Court had no jurisdic- 
tion to pass a decree binding on the pro- 
perty, and therefore that portion of the 
decretal order, which declared plaintiffs right 
of executing it upon the property, was a 
nullity, and that the, decree should be con- 
sidered merely a personal decree ; that Gooroo 
Pershad could not take advantage of the j 
lien under the bond of 13th July 1866, and | 
his purchase having been made subsequent 


to the plaintiffs BibiUmtfa deed, no pre- 
ferential title has accrued to the defeudaut. 
Accordingly he decreed the whole claim of 
the plaintiff with costs. 

In Regular Appeal from this decision, it 
was contended that the attachment in the 
case of Gopeenath subsisted till the property 
was sold, notwithstanding the execution 
case was struck off the file in the interim, 
and that the plaintiff having obtained his 
mortgage deed during the continuance of this 
attachment, her title was bad in law, that 
the mere circinustaucc of the sale having 
been made at the instance of the plaintiff 
did not shew that the defendant merely 
obtained the right, title, and interest of the 
judgment-debtor as in an ordinary sale in 
execution of a money-decree ; that when the 
purchase-money was applied to the payment 
of Gopeenath’s decree, defendant should be 
considered as a purchaser in execution of a 
decree which had been taken out long before 
the creation of the mortgage in -plaintiffs 
fjxvor, aud in support of this contention the 
following cases were cited : — 

Musst. Zohoorun vs. Taylor, X W. R., p. 380, 
Jhalie Sahoo m. Ham Cliorn, XI W. R., p. 519, 
Auund Lai Das Radhamohun Sha and others, 
II. B. L. It., F. B., p. 49. Mohesh Narain Sing v/r., 
Kissna Nund Miaser and another, Sutherland’s Privy 
Council, p. 488. 

It was also contended that the decree 
obtained by Binda Bibee on the mortgage 
bond, dated 13th July 1866, declaring her 
right to sell tlio property, was not bad in law, 
and that even if it was bad in law, there could 
be no defect in the title of the purchaser who 
had purchased in execution of the said decree, 
and the plaintiff having herself been a mort- 
gagee to the extent of a moiety, and having 
caused that moiety to bo sold in satisfastiori 
of the said mortgage debt, the defendant’s 
title, as far as that moiety went, was un- 
exceptionable. In support of this proposition, 
the case of Narain Sahoo and othei*s, defen- 
dants, Appellants vs. Uchut Sahee aud 
another, plaintiffs, respondent, XIV W. R., 
p. 233, was quoted. 

On behalf of the respondents, it was 
argued that the decree obtained by Binda 
Bibee under the rogistorod bond of 13th i 
July 1866, was of no value, so far as it went 
to declare plaintiffs right to sell the mort- 
gaged premises in satisfaction of the debt. 
Sections 5? aud 53 of tho Registration Act, 
not giving any such authority, and con- 
sequently the decree should be considered 
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merely a money-decree. The rights of the ; 
defendant (purchaser) in satisfaction of the 
said decree, ate not higher than those of 
an ordinary purchaser in execution of a 
decree for money. It was also argued that 
the conduct of the decree-holder shewed that 
she considered it to be only a money-decree, 
as she did not proceed against the mort- 
gaged property only, but against other pro- 
perties. In aid of this contention were 
cited the case of Rajkisheii Mookerjee vn, 
Neelmony Witter, XI W. R,, p. 222, and 
the case of Grish Ch under Chowdhry vs. 
Kisto Sounder Suudal, XIV W. R., p. 277. It 
was further argued * that Binda Bibee gave 
notice of her mortgage before the sale, and 
the sale was made subject to her lien ; con- 
sequently the ptirchaser could not plead the j 
invalidity of the said mortgage as against 
himself. 

With regard to the question of attach- 
ment it was contended that when the attach- 
ment once fell through in consequence of the 
execution case being struck off the file, and 
Gopeenath was obliged to take out fresh 
attachment in May 1869, the mortgage 
executed in favor of plaintiff in May 1868, 
could not bo said to have been made du- 
ring the continuance of the attachment, and 
that even if the attachment was considered 
to have subsisted throughout the period froiii 
1864 to 1869, still as the sale was made in 
satisfaction of a decree for money due to 
plaintiff and not to Gopeenath at whose 
instance the said attachment had taken place, 
defendant could not be said to have pur- 
chased the property in the execution sale 
of Gopeenath. 

Sir jK. Couch, Chief Justice (Ainslio J. oon- 
curing) — The suit in this case was brought 
for fore closure of a mortgage and recovery of 
possession of sixteen annas of Mouzah 
Mohunpore Pareo, Pergunnah Shahpore 
Monair, Zillah Patna, and entry of name in 
the proprietory and malgoozurea register of 
the Collectorate, on the ground of a deed of 
mortgage, dated the 26th of May 1868, and 
fore-qlosure proceedings, dated the 27 th 
April 1871. 

The ease of the defendant was, that, on 
the 13th of July 1866, a mortgage of eight 
annas of the Mouzeh had been made by 
Azrawul Sing to the plaintiff Binda Bibee, 
and that a suit had tfeeu brought upon the 
mortgage instrumeht Under Section Act 
XX of 1866, and a decree obtained, by 
which it was ordered that the suit be decreed 


to the plaintiff and that the defendants do 
pay to the plaintiff from their persons and 
the property pledged to them, the amount 
of the claim with interest at one per cent, per 
month on the principal from the date of 
suit to the date of payment. 

Now, it was said that the Court, in a suit 
under Section 55 of this Act, had not power 
to order, as was done here, that the money 
should be paid out of the property which 
was mortgaged, that the decree could only 
be for the payment of the money. However, 
the decree was in this form, and no objection 
appears to have been made to it. On the 
11th of February 1869, an attachment was 
issued upon it and proceedings were taken 
to sell the property under the attachment. 
Now, on the 26th of May 1868, as I have 
already stated, the mortgage in respect of 
which the present suit was brought, which 
was for 13,000 rupees, was made to Binda 
Bibeo, and on the 30th of March 1869 she 
prei^onted a petition to the Court in conse- 
quence of the impending sale of the property 
in execution of the d(?creo obtained by her 
under Act XX of 1860. Her petition was 
this, “ Your petitioner prays that when the 
auction saloi is hold the fact of Rs. 13,000 
being duo to your petitioner under the con- 
ditional sale, and Rs. 683, 2 annas, and 6 pies 
on account of the money covered by the 
decree purchased by your petitioner, and the 
fact of your petitioner being in possession of 
the property being under attachment, be 
notified, so that there may be no difficulty 
in recovering the money. ” Upon that an 
order was made that “ the auction sale take 
place on the objection of the objectors being 
notified and this case be struck off the file ^ ** 
and the sale then took place. That appears 
from a proceeding which is dated the 15th 
of June 1869 in the Civil Court of Patna, 
in which it is stated that “ on the date fixed 
the above-mentioned property was put up 
to sale for the recovery of Rs. 2,012, 7 annas 
and % pies on the conditional sale consi- 
deration-money of 13,000 rupees stated in 
the deed of the 26tli of May 1868 in favor 
of the decree-holder, being notified.” 

Now, prior to the mortgage of the 8 annas 
to Binda Bibee, the whole of the property 
bad been attached by decree-holders, named 
Hoghoobuus and Qopeenauth on the 10th 
of September 1864. That attachment was 
struck off the file on the 16th of March 
1865, but was restored on the same day and 
BogUoobuus and Gopeenauth appear to have 
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taken out a second attachment iu March 
1869. Then, relying upon the attachment 
which had been restored to the file in March 
1865, they appear to have made an applica- 
tion to the Court with regard to the proceeds 
of the sale, and an order was made on the 
16th of August 1870. The parties to the 
proceedings in which that order was made 
wore Boghoobuns and Gopeenauth, Einda 
Bibee, and Bara Sarren and others, heirs of 
Chowdhry" Aerawnl Singh. After stating the 
proceedings, it was decided that Boghoobuns 
and Gopeenauth should be first paid out of 
the proceeds, under Section 270 the Code 
of Civil Procedure. 

Now the effect of this was that although 
the sale was made under the attachment in 
the suit upon the mortgage to Binda Bibee, 
and the mortgage for 13,000 rupees was 
prior to that, and would not be void as 
against it, yet the application of the proceeds 
was ordered as if the sale had really been 
made under the attachment of Boghoobuns 
and Gopeenauth. The sale should have been 
under their attachment as against which the 
mortgage for 1 3,000 rupees was void, and 
the sale would not have been subject to it. 
I doubt whether the proceeding Vas a proper 
one, but we have not to determine that. The 
present defendants* case is this : he says, it 
is true I purchased under an attachment 
which was subsequent to the mortgage for 
13,000 rupees in respect of which the plain- 
tiff brings this suit, but the money, which 
w^as realised from my purchase, was applied 
in satisfying the decree of Bughoobuus and 
Gopeenauth, and as their attachment was 
previous to the mortgage for 13,000 rupees, 
I claim to have the benefit of it and to have 
the mortgage held void as against mo. 

Now I think the defendant is not entitled 
to that. The decisions of this Court, which 
have been confirmed by the Judicial Com- 
mittee of the Privy Council, upon the con- 
struction of Section 240 of the Civil Pro- 
cedure Code, are that “null and void/* means 
not null and void as against every body, but 
null and void as against the attaching 
creditors. The decision does not go beyond 
this, that it shall be null and void as against 
the attaching creditor and persons who claim 
under or by virtue of his attachment— persons 
making title under it. Such a question as the 
present was not before the Judicial Com- 
mittee or before this Court in those cases, 
but the principle upon which they were 
decided would not entitle the present defen- 


dant to have the benefit of an attachment 
from which he does not derive his title. .It 
is true that the Court has ordered that the 
proceeds of the sale should be paid to 
Gopeenauth, but that is a matter subsequent 
to his purchase. The mere application of 
the purchase-money does not make him a 
purchase runder that attachment. There- 
fore, as regards that part of the case, I 
think the defendant is wrong. 

Then there is another question in the case 
with regard to the eight annas share which 
was mortgaged to Biuda Bibee. Now, as ,T 
have said, tne decree under Act XX of 18G6, 
authorized the sale of the mortgaged pro- 
perty to satisfy the debt, although wrongly, 
and the property was sold. Therefore Binda 
Bibee, the plaintiff, is in the position of a 
person who has, by the process of a Court, 
had sold under the mortgage the eight annas 
share. I think it must be taken that sho 
caused to be sold all which she had power to 
soil and to give to the purchaser all which 
she had a title to. This would give to the 
defendant • a priority over the subsequent 
mortgage for the 13,000 rupees; and it is 
just and equitable that he should have the 
benefit of that, and that the present plain- 
tiff should not l>e allowed, as it were, to set 
aside her owu act in getting the property 
sold under the mortgage, and set up a sub- 
sequent mortgage against the mortgage to 
her of the eight annas share. 

The result is that the defendant is entitled 
to retain all eight aiinas share of the pro- 
perty, but that the plaintiff will have a 
decree as paid for in respect of the other 
eight annas share, and the parties will bear 
their own coats iu both Courts. 


The 19th July 1872. 

Present : 

The Hon*ble F. B. Kemp, 3 

and > Judges. 

„ F. A. Glovbb, 3 

. Case No. 1276 oe 1871. 

Special Appeal from a Decision petssed hg the 
Judge of ZiUah Beerhkoom^ dated the 
31.?^ July 1871, aprming a decree of the 
Moondff of the District^ dated the 25<A 
March 1871. 
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Poproosuttum Chun-r \ . 

der and others. } 

venus 

For Baboo Chundcr Madbub 

Oboise and Motee Lall 
Mookerjce. 

For Respondent. — Baboo Moheenee Mohun 
Roy. 

* A ^It brought to recover money paid In execution 
of a decree to enve a property belonging to Plaintiff from 
sale after hie objection under BeCtioii 249 Act Vfll of 1859 
had been dleallowodj is in the naturo of a suit for damages 
which is cogrniKablo by a Oourt of Small Causes, and there- 
ibre no siiecial app^ will He if the amount is under 
lis. 600. 

The facts of this case will appear from the 
judgmeut : — 

We think that this Special appeal must 
be dismissed with costs on the preliminary 
objection which is made by the vakeel for 
the Special Respondent. The plaintifis, it 
appears, bought a small fraction of an estate 
from one of the defendants, another of the 
^ defendants attached that share in satisfac- 
tion of a decree of his own; on which the 
plaintiff made a claim under Section 246 
of the Code of Civil Procedure, and obtained 
its release. The defendant took out execu- 
tion again afterwards against the same pro- 
perty and the plaintift* again put in a 
claim but this time was unsuccessful, and 
in order to save his property from sale, the 
plaintiff had to pay the sum due under the 
decrees, namely, Rs. 359, He now sues to 
recover these Rs. 369. It is clear, we think, 
that this is a suit for dantages, the plaintiff* 
by that payment, having been undamaged 
to the extent of Rs. 359 in order to secure 
from sale the ])roperty which he had pur- 
chased and this being so, and the value 
being wder Rs. 500, this suit is iii the I 
nature of a Small Cause Court suit and no | 
Speciifl Appeal will lie. We have been 
referred to a. case in Vol VII, Weekly 
page 383, Wt thst was an entirely 
different case. In that ease it waS ruled 
that a suit for cOntribuUon was not in the 
nature of a iSball Ce>use Oputt suit, but 
this is a case of an entirely different mature. 


The 22Nn July 1872. 

Premit : 

The Hon^ble Sir R. Couch, Kt., Chief Justice^ 
and. 

„ „ H. V. Baylby, Judge of thU 

Court* 

Case No. 143 op 1871. 

Regular Appeal from a Decision passed by the 

Subordinate Judge of Zillah Bhaugulpore^ 

dated the IZth April 1871. 

Ahmedeo Segum, one of ) Atmdlant 

the (Defeiidents) ... / ^mdant, 

versus 

“■ } 

For Appellant — Moulvio Murhamat Ilossein 
and Mr. 0. Gregory. 

For Respondents — Baboos Sree Nauth Dass, 
Mohesh Chunder Ohow- 
dhry, and Debeudro Nath 
Bose. 

1. A suit for the enforcement of a mortigago lien and for 
a decree that theTnouoy duo be rcalj7.ed from the property, 
is a suit for, immovable property, and must be brought in 
the Court in the Jurisdiction of which the property is 
situated. 

2. The title conferred by a sale In execution of a decree 

passed by any other Court is a title not under the mort- 
gage, but under the atUachraont in execution of a simple 
money decree ; such Court not being competent to mako a 
decree declaring tho liability of a mortgaged pro|)erty not 
situated wiUiin its local limits. * 

One Lutchmun Pershad sued on two bonds, 
dated 1st .April 1860 and 30th December 
1862, by which the shares of one Tussudduck 
Hossein in Mouzas Kossra and Dewla, Ac., 
situated in the district of Bhaugulpore, were 
mortgaged to him, and obtained a simple 
money decree in the Patna Court. The 
decree with a certificate was seat to the Bhau- 
gulpore Court under Section 284, Act VIII 
of 1859 for execution. Tho decreoholder 
attempted to sell the mouzas originally 
mortgaged to him, but was opposed by the 
defendants who were in possession of the 
same under a purchase in execution of an- 
other decree against the same judgment- 
debtor. Their objection was allowed under 
^tiou 246, Act Via of 1859. The plain- 
ti^s, who are the heirs of Lutchmun Pershad, 
accordingly instituted this suit in the Bhau- 
gulpore Court to recover the amount due to 
them under the bonds by a declaration of 
their lien upon the properties originally 
mortgaged. 
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Defendant Ahmedee Begum stated that 
the judgmentdehtor’s share of Kossra was 
originalljr mortgaged to one Lootf Ali under 
three bonds, dated lOth February 1860, and 
15th November 1860, and 2l8t November 
1862. Lootf Ali sued on these bonds in the 
Patna Court, and obtained a decree with a 
declaration of his lieu on the property mort* 
gaged. In execution of this decree the 
defendant Ahmedee Begum purchased both 
Kossra and Dewla, &c. and as Lootf Ali’s 
lien upon Kossra was of a prior date, and it 
was sold in execution of the decree which 
Lootf Ali had obtained, plaintiffs could not 
enforce their lien upon it. Defendant pleaded 
also that the suit was barred by limitation 
and that she was a bond fide purchaser for a 
valuable consideration. 

The subordinate judge of Bhaugulpore over- 
ruled the plea of limitation and decreed the 
plaintiffs’ suit upon the ground, that in respect 
Kossra, Lootf Ali’s heir was lien as declared by 
the Patna Court of no avail inasmuch as that 
Court had no jurisdiction to make such a 
declaration in respect of property situated in 
the district of Bhaugulpore, while in respect 
of DewJa it was not even pretended that 
there existed any prior heir. 

In regular appeal it was contended that 
as the suit was for setting aside the order 
passed under Section 246 Act. VIII of 1869, 
it was barred under clause 6 Section 1 of 
Act XIV of 1869, as it was not brought with- 
in one year from the date of that order. On 
the merits it was argued, that as the sole 
of Kossra was made by the Bhaugulpore 
Court j it was a good sale, and could not be 
set aside, and that the Patna Court Jiad 
Jurisdiction to make the decree it made, in 
as much as the cause of action (the bonds) 
rose within the local limits of that Court. 

The respondents were not called to 
answer. 

The following judgment was then delivered. 

% Chief JitsHce^ {Bayky^ J„ concurring ) — 

This appeal must be dismissed. The decree 
of the Lower Court is right. I think we 
must take it that the mortgages under 
which the plaintiff claims were really exe- 
cuted and were hortd fide transactions, 
because Supposing that the words in the 
defendants’ written stsiteinent **tbe mortgages 
created by tho6e bonds are insufheient and 
unjust,** may be read as a denial of the 
making of the mortgages and as raising a 
r< question bf the bond fidec of those trausac- 
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tions, wo must see what was done at the 
settlement of issues. 

If the defendant really intended by this 
portion of the written statement to .raise 
such a question, she might have requested 
the Lower Court to frame an issue \ipon it 

The plaintiff would then have had noticb 
of such a question being raised and might 
have produced evidence upon it and satisfied 
the Court that the mortgages were bond 
fide transactions. , 

' As no such issue was raised at the first 
hearing, we must take it that such a case 
was not put forward by the defendant so as 
to make it necessary for the plaintiff to give^^ 
any evidence on the point. It was said by 
the judicial committee in a suit tried before 
the Code of Civil Procedure, 9 Moore 301, 
that they cannot apply to pleadings in judicial 
courts tho strict rulo that averments not 
traversed must be taken to be admitted ; but 
where in a suit tried under that code, issues 
have been settled, averments upon which no 
issue is framed should be taken to bo 
admitted, as the Court before proceeding to 
frame and record the issues is directed to 
enquire and ascertain upon what questions 
of law or fact the parties are at issue. If 
there is any mistake or omission, the Court 
may, at any time before the decision, amend 
the issues or frame additional issues. The 
defendant, therefore, cannot now take the 
objectmn, and by his pleader say “ tho deeds 

were not executed at all, there is not a tittle 
‘‘of evidence on the record to shew that they 
“ were executed.” To allow such an objec- 
tion to, bo taken now would lead to great 
injustice. We must take it that the mort- 
gages on which the plaintiff claims are good, 
and that the question between the parties was 
that upon which the Subordinate Judge has 
decided. The cose therefore resolves itself 
into this : The plaintiff has a right as mort- 
gagee. The defendant is a purchaser under 
a sale in execution of a decree of the Patna 
Court. It is admitted that the property 
sold was not within the local limits of the 
Patna Court. Although that Court might 
make a decree for the payment of the mort- 
gage debt against the mortgager personally, 
and might execute that decree by sending 
it to the Bhaugulpore Court where the mort- 
gaged property was and having it attached, 
yet it could not make a decree declaring 
the liability of the mortgaged property. 
The title conferred by the sale in execution 

IVn— 8, 
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of the decree wae ^ot ^ title iin(ler the mpr^ 
gege, but undei: au attachment in elution 
of a eimpla irtohey decree. A suit for the 
enlt^reetndnt of a mortgage lion and for a 
decree that the naoney due be realized from the 
property, ie a suit for immovable property, 
and mu^ be brought in the Court within 
the jurisdiction of which the property is 
situated, namely Bhaugulpore Court. The 
defendant is not in the position of an assignee 
of the mortgage to Lootf Ali Khaii. If 
she were, the qugfstion would be one of prior- 
ity of mortgages as between herself and 
the *plaintiff, and if had a priority it 
would be only in respect of Bs!. 1,000 as 
^ regards one of the properties. 

As the case stands, the decree of the Sub- 
Judge is a right decree, and the appeal must 
be dismissed with costs. ^ 


The 26 th July 1872. 

Preieni : 

The Hon^ble H. V. Bayley, \ 

„ DvaSa Naoth ( •• 

Mittbb, ) 

Case No, 249 op 1871. 

Appeal frtm a Jkeision passed by tfie 
Suhordinate Judge of Mywmdngy d(xUd 
the 31«^ Augud 1871. 

Hurrish Chunder Ohowdhry, ( DftJ Appellant, 


Pw AppeUmU^^iv. R, T. Allan and'^ Baboo 
Hem Chunder Baneijee. 

Jfbr j5e^nrfent---JBaboos Sree Nanth Dass, 
Doorga Mobun Bass, and 
Ishur Chunder Bass, 

X Mtoamt to abid« by any 

iS«sta on tpishi ma1«o witb nfsimce 

to bu ana tba FlalAtilT bating, given bia evidence In 

impiM ofibis nothbebtf rebutted 

nor ino^emUveA . , . . 

The material facts of this case may be 
ooUected from the judgment i-^ 


Mr, Jv>8tice Bayley.^l of opinion 
that this appeal ought to be dismissed with 
costs: — 

The plaintiff, the nephew of the defendant^ 
brings this suit alleging that the defendant 
took an Isarah lease from him for the term 
of five years extending from 1274 to 1278 
at an annual rent of Rs. 4,812 10 as, ; that 
there was a balance of rent due from the 
defendant for three years 1275, 127$, and 
1277, amounting to Rs. 14,437 6 annas and 
less certain payments made by the defend- 
ant to the plaintiff, there remained a nett 
balance of Ra. 14,350 15 annas in plaintiff’s 
favor, and that this with the loss estimated 
as damages made up Rs. 17,900. Lastly, 
that notwithstanding repeated demands by 
the plaintiff from the defendant, the defend- 
ant did not pay. 

The defendant’s case was that he never 
took any lease from the plaintiff ; that the 
plaintiff was not his lessor nor he the plaintiff’s 
lessee, and therefore this suit for arrears of 
rent would not lie. Further, that the sum 
of Rupees 5,039 was due to the defendant 
from the plaintiff on account that the plain- 
tiff himself realized the rent of the mehal for 
the year 1274, and that the actual assets 
made over to defendant by plaintiff on assign- 
ment of the lands, were not equal to the 
I amount due to defendant at the time of that 
assignment. 

The first issue was a general one, viz, whe- 
ther the defendant took a lease from the 
plaintiff as the plaintiff alleged, or whether 
there was an assignment of land to meet 
defendant’s due, aud still a balance of debt 
due to the defendant from the plaintiff as 
the defendant alleged. Also whether the 
plaintiff held possession of the Izarah mehal 
during the year 1277. 

The Lower Court has based its decision 
on the fact that as the defendant had, by a 
petition, dated the 26th August 1871, stated 
when summoned to give evidence by the 
plaintiff that in a family dispute of this kind 
between himself and the plaintiff, it was 
derogatory to honor to give evidence against 
each other, and that he was willing to abide 
by the deposition which the plaintiff might 
give, he (defendant) was bound by such 
deposition of plaintiff. It does not very 
clearly appear from the jud^ent of (he 
Subordinate Judge as' to whether he also '^n- 
sidered that the plaintiff had proved hb case 
And the defendant failed to meet it, but it is 
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clear <>n the record tWi the plamtiif ^ve 
his own depfosltion in the fullest and clearest 
manner ; and that the defendant lu all his 
varions petitions did not ask the Court to 
take any evidence on his behalf nor did he 
put forward anything to rebut the plaintiffs 
case, 80 that whether the defandant acted 
wisely, or otherwise in this respect the case 
stands thus The* plaintiff gave his own 
evidence to prove the allegations made by 
him in the plaint, and the defendant not only 
did not tender his own evidence, or that of 
any witness on his behalf to rebut the plain- 
tiffs statements, b^it actually undertook by 
a petition in Couyt to abide by what state- 
ments the plaintiff might make in the case. 
Therefore it conies to this that in fact and 
irrespective of the ground taken by the Sub- 
ordinate Judge, the plaintiff has proved a 
case which the defendant has in no way 
rebutted. I do not see, therefore, any just 
reason in this case for interfering with the 
result of the judgment came to by the 
Lower Court. 

1 may also mention that the defendant 
took an objection to the effect that the 
plaintiffs claim is not enforceable as it is 
based only on a verbal contract. Now the 
parties were Hindus, and a verbal contract 
between Hindus is neither invalid or in- 
operative. No authority is shown to the con- 
trary. The decisions cited now merely 
rule that contracts in writing should be 
corroborated by registration, but there is no 
decision w^hich says that verbal contracts 
shall not be received in Court. 

Mr, Justice Mitier , — I am of the same 
opinion. With reference to the first ground 
I wish to observe that there is nothing 
whatever in the Registration Act which says 
that a verbal contract between Hindus is 
invalid or inoperative. All that the Act 
says, is, that certain instruments specifically 
mentioned therein, should not be admitted 
or acted upon as evidence unless they are 
registered in the manner provided by the 
Act But there is nothing whatever in that 
Act, or in aj^ of the authoritative rulings 
' either of this Court or of any higher tribunal, 
on the strength of which it can be held that a 
parol contract, like the one on which the 
present suit is based, is net to be acted upon 
by a Court of Justly, because there is no 
roistered instrument to support it.. 

1 do not think it neoesskt^ to express 
any opinion as to what would be the effect 


of non-registration on the title of a, person 
holding under a parol coutraot When that 
titib is impugned by another olaimir^ the 
same property under a honafide registered 
instrument subsefiuently executed in his, 
favor. The present case is between the 
immediate parties to the contract, and as 
between them, I do not see any reason in 
justice or in equity why it should not be en- 
forced if the case set up by the plaintiff is 
a true one. 

The second ground of appeal also must 
fail. It may be that the Subordinate J udge 
was wrong in holding as a matter of law that 
the defendant was absolutely bound by the 
deposition of the plaintiff* inasmuch as he 
the defendant had, by a previous petition, 
intimated his will inguess to abide by that de- 
position. But still the evidence, given by the 
plaintiff, which, if believed, would be quite 
sufficient to prove his case, must bo received 
as good primd facie proof in his favor unless 
it is rebutted by any counter-evidence on 
the part of the appellant. Now, there is no 
such counter-evidence on the record. Tfc has 
been suggested in the course of the aigumeut 
that the Sul:>ordinate Judge declined to exa- 
mine the witnesses summoned by the defen- 
dant and actually produced byliim in Court. 
But on a close examination of the proceedings 
of the Subordinate Judge, it appears to me 
that the defendant did not tender any evi- 
dence on his own behalf, and the charge, 
brought against the Subordinate Judge, vis., 
that, he lias improperly refused to examine the 
defendant’s witnesses, must, therefore, fall 
to the ground. It appears that both parties 
had cited each other as witnesses. On the 
26th August 1871, the Nazir made a report 
to the Court, that certain witnesses summoned 
by the defendant were present, but on that 
very day the defendant filed a petition state- 
ing tKat his position and rank in society 
would not permit him to appear in Court 
in order to give his evidence, and asking the 
Court to dispose of the caso mkly and 
exclusively on the evidence of the plaintiff 
which evidence he, the defendant, undertook 
to abide by. The plaintifTs examination was 
finished on the 28th, and on that very day 
the Subordinate Judge recorded the follow- 
ing proceeding : — *^As the Subordinate Judge 
of BetjOfes has been r^uested to take the 
evidence oi the plaintitt''s mother by eom- 
mission, as the above Subordinate Judge 
has forwarded a robokaree, mtimating that 
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the witness is else? and that therofote, 
the talking of die. 4 ei» 08 itioii has been 
poiftponed for' a^ i^eejk, and as the pleader 
of &e def^ods^t being asked, has expressed 
his intention of,4nfonning the Court. just 
atibs hrsit sitting on the day following as 
to the necessity or otherwise of the ta^g 
of the evidence pf tho said witness, it is 
ordered that . the case be postponed this day.** 
Xi is ele^ from this proceeding that the Sub- 
oMiiwtti Judge was quite ready and willing 
to examine at least the particular witness 
wl|tO$e name is mentioned « therein, and he 
MiUally gave time to the defendant!s pleader 
mention to ifiin on the following day as 
to whether his client would like to have the 
evidence of that witness taken or not. Now 
what did the defendant do on the next day) 
Did he ask the Court to take his own evi- 
dence or that of any of the witnesses sum- 
moned by him including the witness above 
referred to ) Nothing of the kind was done 
and all that the Court was asked to do was to 
give further time in order to enable the de- 
fendant to explain to his pleader the deposi- 
tion which had been already given by the 
plaintiff on the 28th. In tho face of these 
facts it appears to me impossible to hold 
that the Subordinate Judge has deliberately 
refused to examine the defendant’s witnesses, 
and the only reasonable conclusion I can ar- 
rive at is, that the non-examination of those 
witnesses is entirely due to the defendants 
own negligence wilful or otherwise. The 
.reason, why the defendant did not press for 
the examination of his witnesses, appear# to 
me to be almost self-evident. Ho himself 
would not come forward to pledge his oath 
to tho truth of the averments made by him 
in his written statement, and as he knew 
very well that the first step which the Sub- 
ordinate Judge would take in case, he insisted 
on the examination of the witnesses sum- 
moned by him, would bO' to examine him 
personally j he thought it prudent lo let 
matters be as they were, and take his stand 
on the defects which he supposed he could 
point out in the evidence given by the plain- 
tiff. Some stress has beeu laid by the learned 
pleader &r the itppellant oh a letter written 
by tlw plaintiff to the defendant on a date 
long previous to that of tli^ lease.^- referred 
to in the plaint. ;Bat is nothing 

whatever in that letter #hiph is ineoTSskteht 
with the evidence given by the plamiiff, emd 
as that evidence has not been rebutted , by 


ahy counter-evidence produced by the defend- 
ant, the case has been, in my opinion, pro- 
perly decreed against him. 

No other grounds of appeal have been urged. 


THK25Ta Juny 1872. 

Present : 

In the matter of Sham Chum 
Bhutto, Kshan Chunder Boy, 
and Baj Kristo Boy, Petitioners^ 

versus 

h. Payon &Co., of Berhampore,Qpposi/e Partj/, 

For Petitioners , — Baboos Kally Mohun Dass 
and Bash Behary Uhoso, 

For Resiyondenl , — Baboo Sreenauth Dass. 

A SuibordUiate Judge may review his iudgn)ient, Sections 
376 tiud 378, Act VI 11 of 1359 notwithstauditig. 

It appears that, from a decision passed by 
the Moonsiff of Moorshedabad, an appeal was 
preferred, which was decided by the Sub- 
ordinate Judge of tho district who upheld 
the decision of tlio Moousifi’. Tho Sub- 
ordinate J udge was subsequently transferred 
to another district, and the Moonsiff was ap- 
pointed to officiate as Subordinate Judge of 
Moorshedabad. A petition uf review was 
afterwards filed against the decision of the 
Subordinate Judge above referred to, and 
the petition was transferred to the District 
Judge’s own file inasmuch as it could not 
bo disposed of by tho officiating Subordinate 
Judge whoso decision as Moonsiff had been 
affirmed by the decision against which the 
petition of review was filed. The learned 
District Judge held with reference to the 
provisions of Sections 376 and 386 that, 
according to the letter of the law there 
could be no review of a judgment in 
reference to a decree passed on appeal by 
the Subordinate Judge as has been done in 
this case.” 

Thereupon^ an application was made to 
the High* Court for a rule, calling on the 
opposite party to show ’cause wiy the order 
rejecting the petition of review should Uot 
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be set aside^ and the petition of review dis- 
posed of on its^wn merits. 

It was ai^ued in support of the judgment 
that the words of Sections, 376 and 386 re- 
ferred to, by the Judge admitted of no doubt 
and if anology was to be followed, the 
practice of admitting special appeals under 
Section 102, Act VIII B. C. of 1859, from 
decisions by Subordinate Judges was conclu- 
sive on the point. 

The following judgment was delivered. 
Justice Marhby ( Ainslie, J., concurring) ; — 

This was an appeal from the decision of 
the Moonsiif to the District Judge, which the 
District Judge under Section 26 of Act VI of 
1871, referred to the Subordinate J udge. The 
appeal was disposed of by the Subordinate 
Judge, and subsequently an application for 
review was filed in the Court of the Subordi- 
nate Judge and the reason assigned, name- 
ly, that at that time the Subordinate Judge 
was thp very Moonsiff who had passed the | 
original decision, the District Judge thought 
it right to transfer the appeal proceedings back 
again into his Court. Then dealing with them 
there he supposes that a difficulty arises from 
the wording of Section 376, Civil Procedure 
Code, which makes no reference to decrees 
passed in, appeal other than those of the Dis- 
tr?ot Court, which by Section 386 is defined to 
be the Principal Civil Court of Original Juris- 
diction in a district, that is, the Judge’s 
Court, and on that ground he held that 
“ according to the letter of the law, there 
could be no review of a judgment in refer- 
ence to a decree passed on appeal by tho Sub- 
ordinate Judge as has been done in this case.” 
But we think that this is too narrow a view of 
tho section. A District Judge has poT^er 
to refer oases to tho Subordinate Judge who is 
to “hear and dispose of them ^ accordingly,” 
that is as District Judge ; afid therefore by 
implication the Subordinate «[udge has the 
same powder of reviewing his judgment as a 
District Judge has, and until this decision, we 
never heard any doubt expressed upon the 
matter. 

The case to which the judge refers is 
quite a different case! Act VIII of 1869 
B. 0. provides in what cases ah appeal will 
lie from the order of the District Judge. 
In the case referred toby the Jud^ (8 Bengal 
L. R., p. 187) there was an objection taken 
by the Eespoudent that no appeal would lie, 
because the sums claimed being under 
Kst 100, and no question of title being deter- 


mined by the judgment by Sectioin 102 of 
Act VIII of 1869 B. C., the decision of the 
Court below was final. It was, held, how- 
ever, that the restriction did not extend to 
a CMC tried by a Subordinate Judge and 
which had been referred to him by the 
District Judge. 

It is pointed out that there are clear rea- 
sons for inferring that the Legislature did 
not intend to take away the appeal except 
in the particular case of a suit tried by the 
District Judge himself. 

We think tho best mode of disposing of 
this case will be to order that if the Subordi- 
nate Judge of Moorshedabad is still the Moon- 
siff who originally tried the case ; the Judge 
should hear the review himself, but, if not, 
then the District Judge* may, if he thinks 
proper, senditback to the Subordinate Judge, 
The costa are fixed at two Gold Mohurs, and 
will abide the final result. 


Judgment of the Lords of Hhe Judicial Com- 
mitiee of the Privy Council on the Appeal 
of Gourmonee Dassee v. Jogutindronarian 
Ckowdhry <md others, from the High Court 
of J udkature at Fort William in Bengal ; 
delivered July 1872. 


Present : 

Sir Barnes Peacock, 

Sir Montague E. Smith, 
Sir Robert P. Collier. 


Sir Lawrence Peel. 

An order of a Court tranpmittinff a decree of its own to 
another Court for execution niuet bo presumed to remain 
in force uotwlthsOinding the Htriking off of the proceedings 
In execution uiUess some clear proof is given to the con- 

What does the striking a case off the file amount 
tof 

In this case the sole question was whether 
an execution of a judgment taken out in 
January 1862. was or was not barred by the 
statutes of limitations applicable to Ipdia. 
Those limitations depend, in the first place, 
upon the third Bengal regulation of 1793, 
section 14. whereby ‘^The Zillali abd City 
“ Courts are prohibited hearing, trylngi' or 
“ determining the’ merits of any suit what- 
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* e«r, 8^n«t {MAntcm’ or ptii^ns, if the 
caase of arisen 12 years 

before any oajil Ohatl have been oonoL* 
nienced/’ which r^^nlatiou has by subse- 
quent oonstruotions beeh applied to decrees; 
The constroetion of April 1802 is to the 
effect that, a decree not carried into exe- 
cution at the time of its being pa^ed, or 
** within a year from that time, may be exe- 
Cttted on application being made for that 
“ purpose within 12 years from its date, after, 
** the opposite party has been called upon to 
show cause,*' and so on. “12 years from 
ft$ date** has been further construed to 
mean 12 years from the date of the last ap- 
plication made to a proper Court to enforce 
it. Again, by construction 136 of the 28th 
October.1813, it was laid down by analogy to 
the 12 years rule of limitation that, “If the 
“ application be not made within 12 years it 
“ cannot be entertained unless the Applicant 
“ satisBes the Court that there has been 
“ good and sufficient cause for the delay.” 

By a statute passed in the year 1859, num- 
ber 14, it was et^ted that, “No process of 
“ execution shall issue from any Court not 
“ established by Royal Charter to enforce 
“ any judgment, decree, or order of such 
“ Court, unless some proceeding shall have 
been taken to enforce such judgment, de- 
“ oree, or order, or to keep the same in force 
“ within three years next preceding the ap- 
“ plication for such execution ** 

Section 21 is “ Nothing in the preceding 
“section shall apply to any judgment, decree 
“ or order in force at the time of the passing 
“ of this Act, but process of execution may be. 
“ issued either within the time now limited 
“ by law for issuing process of execution 
“ thereon, or within three years next after 
“ the passing of this Act, which ever shall 
“ first expire.** The applicatiou in January 
18fi2 was within three years of the passing 
of the Act, and the only question is whether 
it was within 12 years of the application to 
' Court having jurisdiction to enforce the 
decree. 

The fhets material to the decision of this 
case ^ay be very rlfhortly stated. *the de- 
cree in the originia! suit was ohbsLtUed on the 
26th June 1837/ ih th4 Court of the * Judge 
of Zillah Btmgpore. On the 1^ November 
1838 this by the; Judge 

of Rungpore tO the ptiticipal SUdder ' Ameen 
of Zdlah Ruugpoiw, to m executed 
suance of Act 5 of ISSd^ whi<3i is iu t^ese 


terms It is hereby enacted tfaW itshitll 
“be competent to the Zillsii and City 
“Judges, within the presidency of Fort 
“ William in Bengal, to refer to the Prlu- 
“ cipal Sadder Ameens subordinate to them, 
“applications for the enforcement of decrees, 

“ to be executed by the said Principal Sud^ 
“der Amceus, under the rules prescribed 
“in the general regulations applicable ^ 

“ such cases.” 

It appears that an order was made in pur* 
suance of this section directing the Principal 
Sadder Ameeu to execute this decree. The 
order is not before their Lordships j but it 
must be assumed, in the absence of any im* 
peachmont of it on the part of the Appel- 
lants, to have beCu regularly and properly 
niado upon the proper petition and proper 
application, whatever that may have been, 
to the Judge of the Zillah Court. 

It appears that various applications have 
been made to the Principal Sadder Ameeu 
in putsuanoo of this order for execution of 
this decree. One appears to have been 
made in 1839, another appears to have been 
made in 1819, one in 1853, and another in 
1861, and possibly, there may have been 
others. Their Lordships infer, though it 
is not very clearly stated, that some of those 
executious have been partially successful 
in levying the goods of the defendants, but 
to what extent does liot very distinctly ap- 
pear. 

It would seem that the Principal Sudder 
Ameeu has, as it is called, struck this case 
off his file on several occasions. He struck 
the case off the file in the year 1839, after 
I the application for execution at that time ; 
and it appears from the copy of his order 
ou the 2ud June 1864 that he struck it off 
on several occiuuons, for he says it waJ3 
“ executed and struck off'* consecutively on 
the 2ud Juue * 1849, 7th January 1263, 2nd 
May 1801, 2nd January 1862, and so on. 
As far as their Lordships are able to infer, 
in the abseuoo of any information on this 
subject, which the Appellants were bound 
to furnish if they relied upon it, th^ Prin- 
cipal Sudder Ameeu appears from time to 
time when an application has been made 
for execution of this decree and that execution 
bias been issued and whatever was leviable 
has levied, to have strubk the case off 
! list of the current biuiiness before him, 
&id bu a fresh application being made for 
sxeodtfoti to have restored It. 
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The cont6utiott of tho AppelJanfcfli,' aAS 
their sole ooat^tiou is tfais^ tlwit when he first 
struck off this proceeding from his file (as it 
is called) in 1839* thereupon his jurisdiction 
to deal with the decree altogether ceased, 
and that he could not deal with it again 
until a subsequent order had been made by 
the Judge of the Zillah Oqurt* sending it 
back to him again. On that ground they 
say that these applications were made to a 
Court altogether without jurisdiction. 

The appellants have not shown what this 
striking off the file amounts to. They have 
not shown the grounds on which the case 
was struck off the file, whether for non-pro- 
secution, whether for some default on the 
part of the decree-holders, whether from in- 
adventure, or whether from the business of 
the Court being so conducted that causes 
which are not immediately before it are not 
kept upon the paper Without affording any 
information on these subjects they have called 
upon their Lordships to infer that by the pro- 
ceeding of the Principal Sudder Amecn in 
1839, striking off the caao from the file, 
without any explanation of the meaning of 
this procceeeding of the cause of it, the order 
of the Court referring the decree to the 
Principal Sudder Ameen for execution was 
got rid of. 

The *order having been in force it is for 
the appellants to satisfy their Lordships that 
for some good reason it has ceased to be so. 
Their Lordships are not disposed to infer 
that a valid order has ceased to be valid, or 
that a Court of competent jurisdiction having 
jurisdiction over this subject-matter has 
ceased to have it unless some clear proof is 
given of those propositions. ] 

In the absence of such proof, their Lord- i 
ships have come to the conclusion that the 
applications to the Principal Sudder Ameen, 
including that of 1862, were to a Court of 
competent jurisdiction, and, therefore, that 
the execution was valid. ♦ 

Taking this view it becomes unnecessary 
%o determine another question which was 
raised, vis, whether assuming the Principal 
Sudder Ameen not to have jurisdiction in 
1862, that jurisdiction could be conferred on 
him by the retrospective effect of au order 
made by the Judge in. 186 1 

For these reasons their Lordships will i 
humbly advise Her Majesty that the judg- ! 
ment of the High Court be affinned* and that 
this Appeal be dismissed with oosts. J 


JtdgmieM, of the Lords of ihs 
mittee of the Privp Cmndl tM the Appeah 
of Juttendromohun Tagor arid awo^Aer v. 
Chnendromohun Tagore^ and Cross-appeal^ 
Jrom the ffigh Court of Judicature at 
Calcutta, ; delivered 5th Julg, 1872. 


Present : 

Sir James W. Col vile. 
Lord Jastioe James. 
Lord Justice Mellish. 
Mr. Justice Willes. 
Sir Montague Smith. 
Sir Bobert P. Collier. 


Sir Lawrbkcb Pbel. 

1. The power of parting with property once acquired, ao 
as to confor the aanio i^perfy upon another must take 
eSect either by inheritanoe or transfer, each according to law. 

d That a private individual, who attempts by . gift or 
WiU to make property Inhorttable otherwise than the law 
directs, assumos to legislate, and that the gift must fail, 
and the inherHanco take place as the law directs. 

5. In cottstniing deeds of transfer a benignant oonatme- 
tion is to be used, and that if the real meaning of the do- 
cument can be reasonably ascertained fh>m toe language 
used, though tha;t language be ungrammatical tur untechui- 
oal or mistaken as to name and description, or in any other 
manner incorrect, provided it sufficiently indicates what 
was meant, that meaning shall be enforced to the extent 
and in the form which toe law allows. 

4. All estates created by gift or will, so for as they are 
inconsistent with the general law of inheritance, are void 
as such, and that by Hindo law no person can succeed 
toereunder as heir to the estates described in the terms 
which ill English law would designate estates tail. 

6. That a person capable of inheriting under a Will must 
be such a person as could taka a gift inter vivos, and there- 
fore must either in fact or in contemplation of taw, be in 
existence at the deato of too testatr>r. 

6 A trust estate may be created under tho Hindu taw, 
so far as it may be consistent with its provisions. 

These were consolidated cross>appea1s 
from a decree of the High Court of Judi- 
cature in Bengal ( Appellate side ), dispos- 
ing of numerous questions touching the 
right of succession to valuable property, 
partly ancestral and partly acquired, of the 
late Honorable Prosonocoomar Tagore, a 
Hindoo inhabitant of Calcutta, who died 
on the 80th of August, 1868, leaving his 
only son, the plaintiff and two widow 
daughters, with six grandchildren, the (fiiU- 
dren of daughters him surviving. 

The defendants are three of the tnistees 
and executors under the will of, Prosbpo-^ 
coomar, dated the lOfch of October,; 1862, 
together with the persons in existepea who 
claim a beneficial interest under the will, 
other than legacies and annuities ( wliich 
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c^e not dkpntod ). ; Tbo ^vtruste^ and 
outer a are Open^nmobun Tagore, Jutten- 
droinohun {Tagore an4 Boorgapersaud Moo- 
kerjee. ?' 

dutiendromohna Tagore is named aa tbe 
first tenant for life, and lie had, and has, 
no son^ " 

The defendant Sourendromohun Tagore 
named in the will fehooshendromohun 
agore ) is also named as tenant for life* 

The defendant Promodecoomar Tagore 
( a minor ), is the son of Sourendromohun 
Tagore, and was born in the iijfetime of the 
testator. He is described as tenont for life. 

Tlie remaining defendant, Snteendurmo- 
Imn Tagore, ( a minor ), is the grandson of 
Ziullitraohun Tagore, who was dead at the 
date of the will. He was born in tlie life- 
time of the testator. His father and grand- 
father died before the testator. If the will 
be valid he is entitled to an estate in tail 
male. 

It does npt appear that any other person 
beneficially interested is in existence. The 
fourth trustee has not acted, though he does 
not appear to have renounced. No q^uestion 
as to parties has been raised except as to 
the alleged want of any description of the 
capacity in which Juttendromohun Tagore 
has been sued. This latter point was not 
"'argUOl before their Lordships, and they see 
no reason for doubting that the High Court 
rightly overruled it. 

The will provided for the testator’s daugh- 
ters and grandchildren, but made no provi- 
sion for the plaintiff, stating that he had 
been already provided for in the testator’s 
lifetime. That provision v^as made by nup- 
tial gift on the oocasion of the plaintifi’s 
marriage in the year 1848, when there was 
settleA upon him absolutely, by bis father, 
a aemindary, which then fetched Rs, 7,000 
per annum, and the present value of which 
the plaintiff does not state. Upon the 
death of the plainiiOrs first wife, his father 
also paid him the value of her jewels, to 
vhich^he laid claim. 

The explanation of the exclusion of the 
Plaihtiff from fthy further provision by this 
will is supplied by the fact that he had be- 
come a Christian in . the year 185L No 
Proceedings of exclusion or dei^rad%tioh bad, ! 
hovrever, followed or he^ atto^ipw/ Nor 
does any suOh question ariee as Was dis- 
cussed in Abraham v. Abimbam ( & Moore 
I*|^ C. 185 ), as to the laW applicable to* tte 
chnvert’a own property or as to the perso- 


nal relatione of him and his family. The 
Act XXI of 1850 appears to their Lord'^ 
ships to be conclusive to show that this 
change of religion does not affect the 
plaintiff’s right of inheritance or Suit, 

As the present litigation tarns upon the 
validity of the will, it will be convenient to 
state its effect^ citing in terms those parts 
of it which call for interpretation. It was 
in the English language. 

After reciting that the testator had ac- 
quired in severity large estates, both real 
and personal, partly ancestral, bat for the 
most pai’t by his personal industry, and that 
the te6taU>r had already made such provi- 
sion for his son Ganendromohun Tagore 
(the plaintiff) as he considered sufficient, 
and that Ganendromohim Tagore would 
“ take nothing whatever under the will,” 
it purports to give all the testator’s pro- 
perty to four trustees, of whom Juttendro- 
moLua Tagore was one, “ their heirs, exe- 
cutors, administrators, representatives, and 
assigns,” upon trust, 

As to the personalty ( except jewels, &c , 
in the personal use of members of his fami- 
ly, and such jewels, &c., as “ the person or 
persons for the time being beneficially in- 
terested in the real estate or the income, or 
surplus income thereof, shall wish to retain 
for his and their own use,” ) to pay funeral 
expenses, debt, and ordinary legacies within 
a year after bis death, and to sell and to 
convert the rest into money and securities, 
and invest the proceeds in the name of the 
trustees, with power to change the securi- 
ties, 

To pay annuities afterwards given ( except 
1,000 rupees a-month afterwards given for 
worship ) and legacies payable after ^e in- 
vestment, and : 

** After payment of such annuities and legacies do 
and shall pay the surplus unexpended of the said 
interest, dividends, and annual proceeds unto the 
person or persons who for the time being shall, 
under the limitations and directions hereinafter con- 
tained and expressed, be entitled to the beneficial 
enjoyment of my real property, or of the rents 
and profits or surplus rents and profits thereof ; and 
so soon as all of the said annuities and legaciecl shall 
have fallen in and been fully paid and satisfied, do 
and shall stand possessed of and interested In the 
said tr\;iat, monies, and securities, an4 the interest, 
dividends, and annual proceeds thereof^ in trust 
alMutely fcr the perimn or persons entitled under 
limitations and directions hereinaftei^ contained 
hhd expressed^ . 'to the beneficial or absolute 
meat of my said real property : ” 
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And as to ** realty or immovable pro- 
perty,” or of tte nature of realty, ‘‘to apply 
the profits in aid of the income of the per- 
sonalty in payment of debts, legacies, and 
annuities:” 

To pay 1,000 rupees a month for the Mror- 
ship of idols : 

And the residue “ to the person or per- 
sons” for the time being entitled to the 
beneficial enjoyment of the real estate under 
the subsequent directions of the will “ for 
the absolute use of such person or persons 
respectively,” and the will desires that the 
“ trustees or tinistee shall hold the said real 
estate generally for the use and benefit of 
such last-mentioned person or persons for the 
time being, so far as is consistent with the 
trusts and provisions ” of the will ; that, after 
payment of expenses of managemonf^ the 
person or persons for the time being entitled 
to the beneficial enjoyment of the real pro- 
perty, or of the income or surplus thereof, 
should receive 2,500 rupees a month, and 
that the legacies and annuities should be 
paid gradually out of the balance, with 
interest at 6 per cent. The will then directs 
as follows : — 


“And so soon as all the legacies and annuities 
( save and except the said sum of 1,000 rupees, for 
the worship of the said idols ), given by this my 
will, shall have fallen in or been i>aid and fully 
satisfied, then in trust forthwith, to convey the said 
real estat»and premises unto and to the use of the 
person who shaP, under the limitations and directions 
herein contained, be entitled to the beneficial interest 
therein, with and subject to such and the like 
limitations, provisions, and directions as are herein- 
after contained and expressecl, of and concerning the 
said real estate, so far as the then condition of cir- 
cumstances will permit, and so far (but so far only) 
as such limitations or directions can be introduce 
into any deed of conveyance or settlement without 
infringing upon or violating any law against perpe- 
tuities which may then be in force, and apply to 
the said real estate or the conveyance or settlement 
of it^to last aforesaid (if any such law there shall 


All the gifts, &c., in the will are declared 
to be subject to the bequest to the trustees, 
to the provisions and declarations with 
reference thereto. 


The will, then, after reciting that the 
^stator’s father had established certain idols 
M Molla Johur, and had given a talook to 
supply the means for their worship, and that 
such provision was Insufficient, gives the 
1,000 rupees before motioned per month, 
for the purpose of the worship* 


Provisions follow for tlie members of his 
I family, other than the plaintiff, by annuities 
and legacies, to vest upon the testator’s 
death. Then follow provisions for sei'vants, 
for charities, and for founding the Tagore 
Law Professorship. 

The will then disposes of the real pro* 
perty as follows : — 

And whereas I am, amongst-, other property, poa* 
sessed of and entitled to a zemindary or t«ilook called 
Pergunnah Patleadah and Kismut Patleadab, in 
Zillah Rungpore, subject to an annual consolidated 
jumma, payable to Government of rupees 
and 1 am also possessed of and entitled to other 
estates and property in Zillah Rungpore and other 
districts, and also to a ghaut, which I have erected 
and built on the river bank side of the Strand Hoad 
in Calcutta, and also to land and buildings opposite 
thereto, abbutting on and near to the said roatl, and 
also to the Boitakhanah House, land and premises, 
where I usullly reside, and also to various other 
parcels of real estate. And whereas the frequent 
division and sub-division of estates in Bengal is 
injurious alike to the families of zemindars and to 
the ryots, who are in consequence oppressed by nu- 
merous and needy landlords having confiiciiiig 
interests, when arise dispute and litigations. And 
whereas I have ' bestowed much time and money ou 
the improvement of my estates and of the coudition 
of the ryots and tenants thereof, and I am desirous 
that such improvements should continue to go on, 
and should not be interrupted by any division of the 
said estates or disputes concerning ^e same : Now, 
therefore, I give and devise (subject always to the 
devise to the said Hamanauth Tagore, Woopendro- 
mohun Tagore, Juttendromohun Tagore, and Poor- 
gapersaud Mookerjee hereinbefore containe^l) all the 
real property of what particular tenure, nature or kind 
soever, and also libraj'y, horses, carriagns, farmyard, 
furniture of the Boituckhanah, jewels, gold and silver 
plates, &c., which 1 shall, at the time of my death, be 
possessed of or entitled to, to and for the following 
uses, and subject to the following provisions and 
declarations, that is to say Unto and to the use of 
the said Juttendromohun Tagore for and during the 
term of his natural life; and from and after the 
determination of that estate, to the use of the eldest 
son of the said Juttendromohun Tagore, who shall 
be bom (hiring my life for the life of such eldest 
son ; and alter the determination of that estate, to 
the use of the first and other sons successively of the 
said eldest son of said Juttendromohun Tagotv, 
according to their re8pe<5tive seniorities, and the heirs 
male of their respective bodies issuing successively ; 
and upon tlie failure or determination of that estate* 
to the use of the second and other sons of the said 
Juttendromohun Tagore, who shall be born during 
my life successively, according to their resp^tive 
seniorities, for the life of each such sons respectively, 
and upon the failure or determination of that estate, 
to the use of the first and other sons successively of 
such second or other sons of the said. Juttsndx^ 
mohun Tagore and the heirs male of their respective 
bodies issuing, so that the elder of the sons of tbe 
said Juttendromohun Tagore bom in my lifetime, 
and his first and other sons succewnvely, , and the 
heirs male of their, respective bodies issufiig;, may 
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^ preferred to aud takep before tlxe younger of the 
eoue of the eflid Juttepdlkimobhii Taj^^re born in 
my lifetime^ arwl hit; their regpootiifo firat 
and other eont epcc^lviely^, and the heirs m^e 
their respeotivie bodies bsuing ; auii after the failure 
or determination of the uetoa and estates Hereinbefore 
limited, to the use of dach of the sons of the said 
Juttendroittohun Tagore, who shall be born after 
my, death supcesaiveiy according to their respective 
Heniprities,' and the heirs male of their respective 
bodies issuing, ho that the elder of such sons and the 
hoirs male of Bis body may be preferred to and taken 
beforp the younger of such sons and the Imirs male of 
their, and his resjveotive bodies issuing ; . and after 
the fsdltire or determination of the uses and estates 
hereinbefore limited, then to the use of Sooahondro* 
muhun Tagore, the seC(»nd son of my brother, Hur- 
moopmar Tagore, for the term of his natural life ; 
and after the failure or dete^mi nation of that 
estate,—’* 

Then, to the sons of SouTendromohiin Tagore 
and their sons and the heirs male of their 
body respectively, in like manner as for 
Jutteudro’s, and after the failure or deter- 
luinatiou of the said several estates and uses, 
to the first and other sons, and their sons, 
and the heirs male of their body of Lullit- 
mohnn Tagore successively, and respectively 
in lihe manner as in the case of the sons of 
Juttendro and Sourendro. Like limitations 
as to other persons as to which no farther 
question arises; 

Then follows a provision that adopted sons 
shall be deemed sons of the body within the 
will, but be postponed to actual issue of the 
body. 

The will then contains a special provision 
for preserving strictly the character of the 
estates of inheritance which it proposes to 
create as follows : — 


by him, and not subject to any law or custom 
of Kngland whereby an entail ,inay be banned, 
aifeefeod, of destroyed." 

Then follows a proviso fof cesser and limi- 
tation over of the ^states, whether for life 
or inheritance, in case of any part of them 
being permitted by apy holder to be sold 
for arrears of Government revenues, or in 
case ut failure to keep up in a due state of 
repair, and to use as his residence in 
Calcutta,*' the testator’s house and furniture, 
&c., in which case the person next in succes- 
sion is to take as in case of death. 

There follows a power to improve and to 
make leases for twenty years without fine, 
and with power of re-entry. 

The remainder- of the will consists in 
directions to the trustees as to management 
and a power of appointment of new trustees 
in case of death, refusal, or incapacity ; and 
it appoints the trustees to he executors, and 
gives certain powers to ** the acting execu- 
tors or executor.” 

There are two codicils. The first makes 
further provision for the children of a daugh- 
ter, It speaks of the testator’s trustees 
or trustee.” The second revokes that por- 
tion of the will wliich relates to worsJhip and 
charity, which it states to have been other- 
wise provided for by the testator. 

The Plaint, after stating these facts, al- 
leges that the trustees and executors have, 
against the directions in the will, improper- 
ly sold or disposed of a portion of the cor- 
pus of the personal estate, consisting of 
Company’s paper, and that there is danger 
of future waste. 


“ And I declare that in the construction of this 
my will, sons by adoption shall always be deemed 
younger than aud be postponed to sons who are the 
issue ot the body of their f^tlier, and that the elder 
li ne shall al way sl>epref erred kj the y<tunger, and that 
every elder son of each heir in succession by descent, 
mid, failing descent, by adoption, and his issue or heir 
males by descent, and, failing descent, by adoption, 
»hfill be preferred to every yemuger son and his or 
heir male by descent or adoption, to the exclusion 
of females aud their deacenilants, and to the exclu- 
sion of all rights and claims for provision or main- 
tenance of any person, male or fomede, out of the 
estate." 

It next provide^ that such estates of in- 
heritance shadl hot be alienable as follows : — 

And I declare my ami .iuteuytion to be to 
settle aud diapnte of my eafeto in ma.*uer aforesaid 
as fully aud compl^ely a® a Hindu bom j'Csldetil in 
Bengal may give or control *the inhwitauce^of his 
esj^te, or a Hindu purchaser , r^^utate tW>i»>ii-, 
i^nuce or descent of property purchased or acquired 


The Plaint prays in substance that it be 
declared : — 

1. That the Plaiiitifif, as only son and 
heir-at-law, is entitled to represent the es- 
tate, 

2. That the te.stator had no absolute 
power of disposition, especially of ancestral 
estate. 

B. That the trusts as to the residue, after 
payment of the testamentary expenses, 
legacies, and annuities are void, or at least 
void save so far as they give Jiittendromo- 
hun Tagore a life interest, and that , plaintiff 
is entitled after Juttendromohun Tagore’s 
death. 

4. That the plaintiff is entitled to an 
acoonnt of the property, and a declaration 
of;;t£te rights of the parties and incidental 
ralief by receiver, injunction, and other wUe 
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Tra 24Tfi July 1872. 

Premtt : 

The Hon’ble P. B. Kemp, I 
„ P. A, Glover, / 

Case No. 120 op 1872. 

In the matter of Bamrangtoee 
Passee (1st Party) ... PetiUonur^ 

Gooroodass Roy, (2nd V^viy)Oppo&ite party. 


Mr. Woodroffe and Baboo Sham 
Loll Mitter for ( let Party) Petitioner, 

Mr. Lowe and Baboo Geija- 
Sunkur Mujoomdar for (2tid 
Party) .. ..Opposite party. 


Cases involving a question of right to collect a pro- 
portion of iho rents do not como within the purview of 
Section 318 Code of Criminal Procedure, but must bo dealt 
with under Circular Order No. 10, dated lOth April 1863, and 
Section 26, Reg. V of 1812, as amondcd by Reg. V of 1827. 


Tho subject matter of this dispute is a 
Monza Pona appertaining to Turuf Roopapat ; 
Doorgadass, the husband of the 1st party, 
'Ramrunginee, and the 2nd party, Gooroodass, 
were brothers and they were the owners of 
the property Roopapat. On the death of 
Doorgadass his widow, the 1st party, and 
Gooroodass lived in commensality and 
granted a putnee of this property together 
with other Zemindaries to one Chundi Churn 
Mitter, son-indaw of the 2nd party. The 
putneedar was in possession down to 1277 
B. S., when he put in an istafa iu favw of 
Ramrunginee and Gooroodass. Thereupon 
Ramnuiginee began to collect from the ryots 
an B annas share of the rent which she 
alleged to be her share j Gooroodass resisted 
on the ground that Ramrunginee by an ikrar 
had relinquished the share of her husband 
in favor of himself Gooroodass, in consider- 
ation of a monthly allowance of Rs. 200 in ■ 
the shape of a maintenance. In consequence 
of this a bre^h of the peace being apprehend- 
ed, the Magistrate of Furreedpore instituted 
proceedings upon Uie report of tho Police 
under Section 318 of the Code of 
Criminal Procedure, and oalled upon the 
partie$ to file written statements of their 
re^eotive daims. On the appointed day the 
1st party did not appear but sent, in a 
telegram, to the Magistrate that time may 
b^ granted to her to euaJble her to file her 
written statement inasrnuch as she had 
not received notice in sufficient time* The 


Magistrate, without granting her further 
time and after examiniug some of the 
witnesses of the 2nd party, declared that 
the 2nd party be retained in possession till 
ousted iu due course of law. 

The 1st patty moved the High Court 
under Section 404 of the Criminal Procedure 
Code with reference to the Magistrate’s order, 
complaining that no personal service of notice 
had been made. The High Court quashed 
the proceedings of the Magistrate, holding that 
service of notice iu the Moffussil was not^ 
sufficient and that personal service was 
necessary. The case was sent back with the 
remarks that if Ramrunginee, as she alleged, 
^asa coparcener in the property, Section 318 
would not apply, but that the case must bo 
dealt with as directed in the Circular Order 
No. 10 of the High Comrt of 16th April 
1863 The magistrate on receipt of this 
order,* made over the case to Baboo Bhoobun 
Mohuii Raha, Deputy Magistrate, who oh 
the I7th April 1872. found that the dispute 
came ' within the provision of Section 318 
of the Criminal Procedure Code, aud on the 
evidence found that the 2nd party, Gooroo- 
dass, was in possession, and accordingly 
directed that he be maintained in possession. 

Ramrunginee again came before the High 
Court under Section 404, and a rule was 
issued on the 2iid party to show cause why 
the order of tho Deputy Magistrate should 
not be reversed, 

Mr. Woodroffe contended, in support of 
tho rule that Section 318 did*not apply to 
the present case inasmuch it did not refer 
to any dispute about land, but that it re- 
lated only to a right to collect a certain pro- 
portion of the rents, that Section 26 Reg. 
V of 1812 as modified by Reg. V of 1827 
applied. Mr. Lowe argued, per contra^ upon 
the authority of Mr. J us tice Glover’s j udgmen fc 
reported in V, W. R., Criminal Rulings, p. 14, 
that Section 318 applied to the case: 

The judgment was delivered by Justice 
Kemp (Glover, J., concurring). 

This case was before the Court on the 
13th of January 1872, on that occasion we 
observed that the 1st party Ramrunginee 
Dassee, being as she alleges a joint-sharer 
in the property in dispute, had attempted to 
exercise her right to collect the rent in a 
certain proportion in the undivided estate, 
and that if such was the case, the matter 
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C<m\d not cotne'uftd^ tlie provisions of Seo- 
tioii 318 of th’eOodo of Oriminal Procedure, 
but must be dealt with as directed in the 
Cli*oular Order* of this Court No, 10, dated 
16th April 1863. We further directed the 
Magistrate in retrying the case to give the 
parties an opportunity of appearing before 
him. The Magistrate, on receipt of our re- 
aEnaud order, thougljt proper to make over 
the case to the Deputy Magistrate, Baboo 
Bhoobun Molmn Kaha, who has found that 
the dispute comes within the purview of 
Section 318 of the Code of Criminal Prooo- 
dure, and on the evidence, that the 2nd 
party, Baboo Gooroodass Roy, is in posses- 
sion. The order of the Deputy Magistrate, 
directing that the 2nd party be kept in pos- 
session until ousted in due course of law, is 
dated the 17 th April 1872. 

On the 26th June on the petition of the 
1st Party, Ramrunginee Dasseo, we directed 
a rule to issue on the 2nd party to show 
cause why the order of the Deputy Magis- 
trate should not be reversed, 

The case has been fully argued before us 
by Mr, Lowe for the 2ud party in support 
of the Deputy Magistrate’s judgment, and j 
by Mr. Woodrolie for the first party in sup- 1 
port of the rule. The position of the par- 1 
ties is this : Gooroodass Roy, the 2nd party, | 
and Doorgadass Roy, the husband of Ram- ! 
rungiiiee, the first party, were uterine bro- 1 
thors. Doorgadass died in 1838. After | 
his death, his widow, Ramrunginee set up a 
will and a p>wer to adopt, disputes arose, 
and two suits were instituted in the late 
Supreme Court on the i)art of the widow ; 
one to establish the will and her power of ad- 
option, the other for her share in the joint 
undivided estate. These suits were even- 
tually compromised and a decree was passed 
according to the terms , of that compromise, 
the result being that it was declared that 
Bamrunginec was entitled to a one-fourth 
share of the joint undivided estate, and her 
power to adopt was recognised. This decree 
was passed in February 1846. 

It is alleged by Gooroodass , that the 
compromise ijpoxi which the dhet^ee of BW 
ruaryl846is based, eont6inplated the exe- 
cution of a further deed between the parties 
according to the terips of which Gooroo- 
dass was to manage the collections from the 
share of his sister-in-law, Ramrunginee, that 
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in pursuance of this, an ekrarntlinah or power 
of attorney was executed by Ramrunginee 
oh the 18th Assiir 1253, June 1846, accor- 
ding to the terms of which Ramrunginee 
made over her whole title to ft share of the 
joint undivided estate to him for the consi- 
deration of an allowance by way of mainten- 
ance of 200 rupees per mensem for the 
term of her life. It is under this deed that 
Gooroodass claims to be in exclusive pos- 
session of the whole estate with the right to 
collect 16 annas of the rent from the tenan- 
try. The execution of this deed is emphati- 
I oaJly denied by Ramrunginee, The Deputy 
Magistrate observes with reference to this 
deed that “ the genuineness or otherwise of 
it is a question for the Civil Court to settle.*' 
He then proceeds to state that it appears to 
bo true that Ramrunginee did execute a” 
power of attorney in favor of Baboo Gooroo^ 
dass Roy inasmuch as in her deposition under 
Section 175 of Act VIII of 1859, she said, 
“perhaps Gooroodass Roy took a power of 
attorney signed by me,” and further that in 
the same deposition she has stated, ^‘he 
does not pay me 200 rupees per mensem^ 
2,000 rupees per annum.” We, so far, con- 
cur with the Deputy Magistrate, that it will 
be for tho Civil Court to decide the question 
of whether Ramrunginee did execute the 
ekrar or not. Wo have looked at it and 
considered its terms to enable us to ascer- 
tain the precise position of the parties and 
for no other purpose. Tho deed in question 
is one of a very peculiar description. The 
widow is made to give up willingly her right 
to adopt, to establish which she had brought 
to a successful conclusion a suit in the 
Supreme Court ; and to accept a monthly 
salary by way of maintenance, of 200 rupees 
in lieu of a one-fourth share in a joint undi- 
vided estate of very great magnitude and 
value. 

Ramrunginee has, on oath, denied the exe- 
cution of this deed, Baboo Gooroodass Roy 
has not deposed to its execution. The deed 
is not registered, it was originftlly engrossed 
on an insufficient stamp, and though executed 
in 1846, it was not produced in any Court 
or in way published to the world before 1861, 
and that too, in an ex parte proceeding. 
Again in 1865, it was successfully repudia- 
ted by Ramrimgittee when she was permitted 
to take out execution of a decree jointly in 
proportion to het share in the undivided 
estate in spite of thie deed. 
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‘ If, therefore, this deed be left out of the 
question, as either of doubtful authenticity 
or oue upon the genuineness of which this 
Court cannot under the provisions of Section 
318, decide, the parties revert to the posi- 
tion which they held under the decree of the 
lat^ Supreme Court under which Gooroo- 
dass Hoy is entitled to a three-fourth share 
and Ramrungiuee to a one-fourth share of the 
joint undivided estate. 

When the present dispute arose between 
the parties and proceedings were instituted 
under the provisions of Section ^ 318 of the 
Code of Criminal Procedure, both parties, and 
more particularly the Snd party, Gooroodass 
Roy, repudiated the idea that the section 
applied. In the kyfeut of Gooroodass Roy, 
we find a statement to the effect, “ that in 
asmuch as Ramrunginoe alleges, that she is in 
possession of her share, the provisions of Sec- 
tion 318 cannot apply, and it is the Civil 
Court which can take cognizance of the dis- ! 
pute. 

Section 318 of the Code of Criminal Pro- 
cedure refers to disputes concerning land. 
In this case there is no dispute concerning 
laud, the dispute is as to the right to collect 
the rents of a joint undivided estate in a cer- 
tain proportion. Ramrunginee states, ‘‘my 
right to a one-fourth share in the joint estate 
has been declared by a competent Court. I 
claim my right to collect the rents in propor- 
tion.” Gooroodass admits that the right of 
Ramrungiuee was declared, but asserts that she 
has divested herself of that right according 
to the terms of the ekrar. In this state of 
things if we admit the ekrarnamah or power 
of attorney to be genuine, of which we en- 
tertain grave doubts, the position of Gooroo- 
dass Roy is that of an attorney for the lady 
^ he as member of a joint-family is managing 
the share of another member of that family, 
and therefore his possession would not be 
adverse. Take away that ekrar, the right 
of the widow of Doorgadass Roy, namely, 
Ramrungiuee to a one-fourth share of the 
joint undivided estate having been declared, 
any dispute as to the exercise of that right 
'which, as In this case has taken the form of 
an attempt on her part to exercise her legal 
rights by collecting her proportion of the 
rent, cannot come within the purview of Sec- 
tion 318' of the Code of Criminal Procedure, 
but must be dealt with as directed incur 
remand order, under Circular Order No. 10, 
dated 16th April 1863, and Section 26, Regu- 


lation V of 1812 as amended by Regulation 
V of 1827. 

The order of the Deputy Magistrate is 
reversed. 


Judijes, 


The 2m July 1872. 

Criminal Revisional Jurisdiction, 
Fresent : 

The Hon’ble F. B. Kemp and ) 

„ „ F. A. B. Glover / 

Government of Bengal, Fetiiiomr^ 
venm 

Surwar Jan, O'ppmte Party, 

For PetUioner. — Mr. Bell, Legal Remem- 
brancer. 


For the Opposite Party , — Baboo Darga Churn 

Doss. 

Hold— That a review of jtidfpment from a eontonoe or 
judgment of tho High Court or a Division Bench of the High 
Court on appeal, may bo gniutocl where ouch order i» paBKod 
without notice to the opposite party and where the order 
is based upon an error in law caused by a misrepresentation 
of the facts of the case. 

property which was doolarod to bo at the disposal of Gov- 
ernment under Section IH of the Code of (MTulnal pro- 
cedure could only be restored by Order of Government. 

The facts are fully stated in the judg- 
ment. 

Kemp, J, ( Glover, J., concurring.) — In this 
case Mr. Bell, the Legal Remembrancer, ap- 
peared on behalf of the Government of Ben- 
gal, and moved the Court to cancel an order 
passed on tho 27th March 1872 on tho ex 
parte petition of one Surwar Jan. 

On the 8th July 1872 notice was served to 
Surwar Jan to appear in person or by pleader. 

It appears that Surwar Jan was commit- 
ted by the Magistrate of Furridpore to the 
Sessions to take his trial on a charge of riot 
with murder. Surwar Jan was convicted by 
the Sessions Judge, but on appeal was 
acquitted by this Court. 

Previous to the apprehension and commit- 
ment of Surwar Jan he had evaded process, 
viz., a warrant issued against him and certain 
movable property belonging to him which 
had been attached, Vas declared to be at the 
disposal of the Government under Section 
184 of the Code of Criminal Procedure. 
After the acquittal of Surwar Jan by this 
Court, he was put on his trial under Section 



Criminal 
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174 of tho Penal Codoi und being convicted | 
was sentenced to imprisonment for a term of 
six months and a fine of Bs. 1^000^ this being 
the maximum sentence which can be passed 
under that section* 

Surwar Jan then petitioned this Court, and 
on the 22nd December 1871, Justices Kemp 
and E. Jackson were of opinion “ that it 
could not be said that Surwar Jan’s absence 
did not originate in a desire to evade pro- 
^cess,” but on the last ground of his petition 
which contained a prayer for mitigation of 
punishment, those Judges held that although 
they confirmed the conviction, they were of 
opinion that as Surwar Jan had been then 
some months in jail and had been acquitted 
of the giuver charge of riot with murder, 
the remaining portion of the sentence ought 
to bo remitted. Nothing was said as to the 
^ remission of the fitie, but doubtless it was the 
' intention of the judges to remit it. 

Subsequently on the 27th March ^1872, 
Surwar Jan presented a petition to this 
Court praying that as he had been, as he 
states, ** released by this Court from the un- 
just sentence passed by the Magistrate/* the 
Coturt would be pleased to direct the con- 
fiscated movable property to be restored to 
him. On this petition we passed an order 
directing the Magistrate ** to restore all the 
movable property of the petitioner which 
may be under attachment.” 

- It is clear that the pleader who presented 
this petition did not place all the true cir- ^ 


oumstances of the case before the Court ; no 
mention of the fact that the property in 
question had been declared to be at the 
disposal of the Government was made, the 
petitioner was also incorrect in stating that 
this Court “ had released him from the un- 
just sentence passed by the Magistrate.” 
What the Court did was to mitigate the sen- 
tence, although they upheld the conviction. 

It has been argued by the pleader for 
Surwar Jan that this Court is not competent 
to review its order, and a case to be found 
in Volume V of the Weekly Reporter, Full 
Bench, Criminal Rulings, was referred ta« 
In that case it is laid down that a review of 
judgment will not lie from a sentence or 
judgment pronounced by the High Court or 
by a division Bench of the High Court on 
appeal. But in this case our order was 
I passed without notice to the Msgistrate or 
Government of Bengal, and the facts of 
! the case were to say the least not correctly 
stated. 

Being, therefore, of opinion that the pro- 
perty, which has been declared to be at the 
disposal of the Government of Bengal, can 
only be restored to Surwar Jan by that Gov- 
ernment, and that our order of the 27 th 
March 1872, which, tliough it refers in terms 
to the property under attachment clearly 
contemplated ti>e property in question, was 
based upon an error in law caused by a 
misrepresentation of the facts, we cancel it. 
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July, 1872, 

V. H. ScHAiiCH, Esq. 

No. 1. 

From reports which have been received it 
appears, that arrears of rents from ryots not 
holding transferable tenures in Government 
khas mehals have hitherto been realized 
either by the enforcement of the old sum- 
mary procedure under Section 25, Regulation 
VII of 1799, although that procedure has 
been repealed by Act VII (B. 0.) of 18G8, 
or by applying the certificate procedure of 
Act VII (B. C.) of 18G8, which can be en- 
forced for the recovery of arrears of rent 
from the holders of transferable tenures only 
(see definition of “ Tenure^* in Section I of 
the Act). District Officora should clearly 
understand, that aiTcars due from ryots not 
holding transferable tenures, must be sued 
for in the Civil Court, or recovered by 
process of di^^traint, cither under Act X of 
1859, or Act VIII (B. C,) of 18G9, which- 
ever may bo in force in the district. 


No. 2. 

For the year 1872-73, and for the future, 
Commissioners are requested to submit, at 
the end of each financial year, particulars 
regarding the education, tfcc., of male minors 
in their Divisions in the form i^rescribed 
below. The Member in charge particularly 
requests that full information may be given 
ki the last column — 
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No. 3. 


As Return No. XXXVI is not now sub- 
mitted to tho Board, tho word Commis- 
sioner*' should be substituted for “ Board ” 


in line 5 clause 7 B, Section VI, Chapter VI, 
page 121, of tho Board’s Rules. 


No. i: 

All Local Revenue Olficers are hereby 
cautioned against taking over on bchaif 
of Government undor-toimres or farms of 
persons, whose property lias been declared 
under Section 184 of the Code of Criminal 
Procedure to bo at the diposal of Govern- 
ment, without first satisfying themselves 
whether the undcr-tenuro or farm is likely 
to result in a loss to Govenimeut. An ins- 
tance recently occurred in which the Govern- 
ment had not only to pay to the landlord a 
sum of moucy considerably iii excess of the 
rents collected, but was also sued by one of 
the co-sharers in tho tenure for a refund of 
his share of tho amount advanced as zar- 
peshgi. 

A, Monev, Esq., c. r. 

No. 5. 

Cases having occurred in which tho income 
tax establishments, sanctioned under Act. 
XII of 1871, have been retained beyond 
the period for which they were sanctioned, 
all officers engaged in carrying out tho pro- 
visions of Act VI f I of 1872 are informed 
that no retention of the establishments sanc- 
tioned under the latter Act, will be ano\ve<I, 
or excess salaries afterwards sanctioned, unless 
at least a month’s previous notice has been 
given for the Board’s approval. 


No. G. 

The immediate attention of District Offi- 
cers is drawn to paragi*aph 3 of the rules' 
issued by the Lieutenant-Governor of Bengal 
for the guidance of all officers engaged in 
carrying out the provisions of Act VIII of 
1872. Tho month for which notice was to 
be given, has now expired, or nearly expired, 
in every district, and the Statement No. 2 
there called for, should be at once scut up 
through tho Commissioner. Cornraissioners 
should .see that no delay is allowed to occur 
in their office, and that tlie Statements are 
forwarded to the Member in charge as soon 
as they arc received by them. 
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5. An appeal lies from all orders of 
sirdars, dollois, and other c^Uief village author- 
ities in police matters to the Deputy Com- 
missioner, whose orders ate final. But the 
Commissioner may call for the proceedings 
and modify or reverse any order should he 
think fit. 

6. The ordinary rules of the Bengal 
Police shall, as far as they are applicable, be 
observed by the Regular Police j and all re- 
turns in matters of account, and all registers 
required to be kept by the Bengal Police, as 
far as they are applicable, shall be made and 
kept up. 

The Commissioner shall exercise the powers 
of an Inspector-General of Police as defined 
by section 3, Act VII (B.C.) of 1869 : the 
Deputy Commissioner shall exercise the 
powers of District Superintendent of Police : 
the Assistant or Extra Assistant Commis- 
sioner the power of Assistant Superintendent 
of Police. 

7. The Regular Policeshall only act, when 
required to do so, by general or special order 
of the Commissioner, Deputy Commissioner, 
or other officer duly authorized, who may 
assign to the force any portion of the duties 
of police, under Act V of 1861, in any 
locality. 

8. The ordinary duties of police shall 
be discharged by the sirdars and dollois, and 
other village authorities duly authorized by 
the Deputy Commissioner. They shall 
arrest all criminals, and repress all disorders 
within their respective jurisdictions. 

9. It is the duty of the sirdars, dollois, 
and other chief village authorities to report 
to the Deputy Commissioner all crimes, 
violent deaths, or serious accidents occurring 
in their districts, and all occurrences, 
whether wthiii or beyond their jurisdictions, 
which may come to their knowledge likely 
to affect the public peace, at the earliest 
possible moment, and to deliver up offenders 
as soon as may be to the officer authorized 
to try them. 

10. The sirdars, dollois, and other village 
authorities shall watch and repoi't, and in 
vety emergent cases may apprehend and 
deliver up, vagrants or bad and suspicious 
characters found in their jurisdictions. 

11. On the occun*ence of any heinous 
crime* in his district, any village officer who 

* Ifeinous crimei, 

Rfbellion, Counterfeiting coin or 

Riot. passing counterfeit coin. 


may be by custom or appointment charged 
with- the duty of arresting criminals shall 
at once apprehend the offender, if able, and 
in any case at once report to the sirdar, or 
dolloi, or other chief village authority, who, 
if the offender has not been apprehended, 
will proceed without delay to the place where 
the crime occurred, and inquire into the 
matter. If a crime beyond his cognizance 
has been committed, he will immediately 
report it to the Deputy Commissioner or 
other duly authorised officer, whether the 
offender has been apprehended or not. 

1 2. Sirdars, dollois, and all other village 
authorities may pursue with hue and cry, and 
apprehend an offender fleeing beyond their 
jurisdiction, and arrest him ; but ordinarily 
no sirdar, dolloi, or village authoj’ity shall 
attempt to arrest an offender beyond his own 
jurisdiction without the cognizance and 
co-operation of tho sirdar, dolloi, or chief 
village authority of the village to which the 
offender has flei When an offender is traced 
from one village to another, it will bo 
sufficient to point him out to the sirdar, 
dolloi, or other competent authority of the 
village to which the offender has fiod, and 
request him to make the arrest. 

13. When the sirdars, dollois, or other 
chief village authorities feel unable to arrest 
an offender, they must apply to the Deputy 
Commissioner, or any officer duly authorized, 
to grant them tho aid of the regular police. 

li. The sirdars, dollois, and other chief 
village authorities are empowered to arrest 
I or cause to be arrested, and may also fine, 

I or drunkards and other disorderly persons 
found brawling out of their houses, and all 
j persons found gambling ; the fine not to 
exceed that awardable under their powers in 
criminal matters as hereinafter defined. 

15. All tho inhabitants of the Khasi and 
Jynteah Hills are bound to aid the Regular 
Police and village authorities, when required 
to do so, in the maintenance of order or tho 
apprehension of offenders. Any person 
failing to do so is liable to fine ; the fine to 
be adjudged by the sirdar, dolloi, or other 
chief village authority, to the extent he 
is empowered to award in criminal cases, or 


Murder. 

Wounding to the in- 
jury u life or limb. 
Rape. 

Theft. 

Robbery, 


Dacoity. 

Cattle-stealing. 

Arson. 

House-breaking. 

Forgery. 
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by the Depnty Commissioner, if fine, beyond 
the amount the village authorities are 
authorized to imposoj is considered necessary. 
When, the particular porsoiis blameable for 
failure to aid in any community cannot be 
ascertained, the sirdar, the dolloi, or chief 
village authority shall be considered respon- 
sible ; and if it appeam that the community 
is to blame, and that particular ofienders 
cannot be discovered, a fine may be imposed 
upon the community but by the Deputy 
' Commissioner only. 

III. — CniMiNAL Justice. 

16. Criminal justice shall be ordinarily 
administered by the Deputy Commissioner, 
his assistants, and by the sirdars, dollois, 
and other chief village authorities of the 
different communities. 

17 . The Deputy Commissioner shall bh 
competent to i)aas sentence of death, or 
imprisonment for a term unlimited, or of 
fine up to any amount : provided that no 
sentence of death shall be carried into effect 
without the concurrence of tho Commissioner 
and sanction of the Lieutenant-Governor, to 
whom the proceedings shall bo submitted by 
the Commissioner if he concurs in tho 
senteuce ; and no sentence of imprisonment 
for a term of seven years or upwards shall be 
can*ied into effect without the approval of 
the Commissioner. The Commissioner may 
enhance any sentence passed by his subordi- 

- nates ; but no offence shall be punished by 
a sentence exceeding that awardablo under 
the provisions of the Indian Penal Code. 
Assistant Commissioners shall exercise such 
powers as they may be invested with by tho 
Commissioner, not exceeding those of a 
Magistrate of the first class as defined in 
Act X of 1872. 

18. ^Any sirdar, dolloi, or other chief 
village authority may be empowered by tho 
Deputy Commissioner to dispose of cases of 
parsons charged with any of the following 
offences : — 

Injury to property not exceeding Rs. dO, 

Injury to person not affecl^ng life or limb. 

House«trespass. ^ 

They may impose a fine for any offence 
they are competent to try to the extent of 
Rs. 60. They may award restitution or 
compensation to the extent of the injury 
sustained, and enforce it by distraint of the 
property of the offender. In cases in which 
;the fine is not paid or realized either in 


whole or in part, they shall represent the 
facts, and send iii,Jhe offender to the Deputy 
Commissioner, who may retry the case and 
impose such other punishment as he is com- 
petent to inflict.. Each sirdar, dolloi, or 
other chief village authority, who may be 
empowered as above, shall receive a sunnud 
of recognition under the signature of the 
Deputy Commissioner. 

19. Sirdars, dollois, or other duly recog- 
nized village authorities may carry out their 
decision, or order attachment of property as 
soon as judgment is pronounced ; but in no 
case is property so attached to bo sold, if 
the party convicted claim to appeal within 
eight days, without tho orders of Deputy 
Commissioner. 

(a.) Sirdars, dollois, or other duly 
recognized village authorities may not decide 
in cases where their father, mother, son, 
daughter, wife, or the children, husbands, or 
wives, of any of these are concerned j or 

(6.) Where the defendant is not a native 
of the Khasi aud Jynteah Hills, or is not 
I'esident within their jurisdiction ; or 

(c.) When the offence is one against the 
State, or has caused death or danger of 
life, or amounts to robbery or theft, or con- 
cerns counterfeiting of coin or tho making of 
fraudulent documents, or the like. 

20. Tho sirdars, dollois, or other duly 
recognised village authorities shall not decide 
any cases save in open durbar iu presence of 
at least three witnesses and the complainant 
and accused, whose attendance they are em- 
powered to compel. Either party may 
appeal from the decision at the time decision 
is pronounced, or within eight days thei*eof, 
to the Deputy Commissioner or his assistant 
in which case the sirdar or dolloi, or other 
duly recognised authority, shall take tho 
parties, or cause them to be sent, before tho 
Deputy Commissioner or his assistant, with 
one of the « persons required to attend as a 
court witness. The case shall then be tried^ 

novo. 

21. An appeal lies from the Assistant 
Coramissionor to the Deputy Commissioner 
if preferred within sixteen days. | 

22. No appeal shall lie as a matter of 
right from the sentence of the Deputy Com- 
missioner involving sentence of less than 
three years* imprisonment ; bnt it is com- 
petent to the Commissioner to coll for the 
s^ord of any case whatever, and to modify or 
reverse the decision passed. All sentences 
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Tagore Law Lectures^ 1872. 

As Tagore law professor, Mr. Herbert 
Cowell, has been eminently success- 
ful. The work before us which is divi- 
ded into twelve lectures is the result 
of his third yearns labours as such. It 
is a history of the Legislative Councils 
and of the judicial institutions which 
J^ave been established by the British 
Indian Government, supplemented by an 
account of the existing Councils and 
Courts which severally make and ad- 
minister the laws now inTorce in the coun- 
try. Surely the subject is far from invit- 
ing, but it is essential to an acquaintance 
with the government and constitution of 
the empire. Mr. Cowell, however, has 
thrown a charm over the work which 
makes it eminently a pleasant reading. 
The style is terse, elegaqt and perspicu- 
OUF, and fully supports the learned pro- 
fessor’s reputation as an Oxford Prize 
* Essayist. The plan of arrangement which 
he has adopted is also unexceptionable. 
He divides the histoiw of the subject 
into two portions. Ho gives first a 
general view of the East India Com- 
pany, its 'conquests and its attempts at 
social organization down to 1781, and 
then traces separately the subsequent 
histroy of the legislative and judicial ins- 
titutions which by that time had sprung 
into a separate and distinct existence. 
The year 1781 surely marks an important 
era in the history under consideration, 
being the date of the commencement of 


independent Indian legislation, of the 
authority of the Supreme Court, of the 
establishment of the Board of licveuue, 
of the recognition by Act of Parliament 
of tbe Sadder and Provincial Courts 
which had already been established, and 
of the recognition by Act of Parliament 
and in tbe Revised Code of Bengal, of 
the right of Hindus and Mahomedans 
to be governed by their own laws and 
usages. 

The Portuguese were the first European 
people that during the middle ages carried 
on a trade with India. They were, how- 
ever, superseded by the Dutch, who in their 
turn made room for theEn glish . In the year 
1600 A. D., a c harter, granted by Queen 


X^Sm^^ny^nto a corpo , 

! the exclusive right of trade to all parts 
of Asia, Africa, America and beyond the 
Capo of Good Hope eastward to the 
Straits of Magellan. Another body of 
English merchants was incorporated in 
llfeS A. D., by an Act of Pa.rliam^St. 
under tlio desrgnatibn of t^,„..EBg}H^ 

East India Opinpipeny, and the two (^m- 

panies were united under the award ^ ot 
Godolphin in the sixth vm.of the »igu i 
of Queen Anne, tfiSr rightsan^d prjvdeges 
being still regulated by the Chwter 
granted by King William III in 1198, 
by which the Court of Directors was 
constituted, and the General Oqnrt of 
Proprietors vested with chief nhthor- 
ity and control over the affiMts of the 


62 THE MW OBSEEVEE. [Nov. 


Commnj. This state of things continued 
till the passing of the EegiJating Act ^ 
1778| by whioha GoYcruor-General and a 
Council wore first nominated, and a Board 
of Control was shortly afterwards estab- 
lished in England. 

Bdfbre the conquest of the country by 
^ the English, their position was extremely 
anomalous. Although they held their 
factories as subjects owing allegiance 
to the great Mogul, they made and ad- 
. ministered their own law within their 
local limits/ in all cases of dispute that 
might arise among their English servants 
and suph native settlers as chose to place 
themselves under their protection. 

The earliest traces of this legislative 
authority are to be found in tlio Charter of 
Elizabeth, dated 1601, which empowered 
the Governor and the Company to make, 
ordain and coiist-itute such and so many 
reasonable laws, ordinances, as to them or j 
the greater part of them shall seem neces- 
sary and convenient for the good Govern- 
ment of the said Company and of all fac- 
tors, masters, mariners and other officers 
eidployed or to be employed in any of their 
voyages, and for the better advancement 
and coiitinuanco of their trade and traffic.^’ 
They were also authoriizod to execute such 
laws ** and at their pleasure to revoke and 
alter the same or any of them, as occiision 
shall require/^ and to provide such pains 
and penalties as might appear to them 
necessary. 

, The Charter of James I, granted in 
1609, renewed the same power. Both 
Charters contained the proviso — So 
aiwaj^s as the suid laws, orders, constitu- 
tions, ordinances, imprisonments, fines and 
ametcements bo reasonable and not coi^- 
trary or repugnant to the laws, statutes, 

©r customs of this our realm.” 

The Charter of Charles II, dated 1661, 
contained a rimilar proviso. In the Char- 
ter ^dating to^ the island. o£ JBombay 
granted by that monarch in l^p9, a simi- 
lar legislative au^Jiority was'* given. ^ 

All these Charters were surrendered, 
when , the a^nulgaination , of tlio ” t wq; 
^Joinijanics took place undojc, the award of 
Lord Qod^lphin. T ; " * ' 


S' By the Charter granted by William III 
in 1698, the Company were vested with 
thoixovemmeut of all their forts, factories 
and plantations, the sovereign power being 
reserved for the crown. Courts of justice 
were established as before, but nothing 
was said about the legislative power, 
i . By the Charter granted by George I in 
1720, Mayor's Courts were established 
and the Governors and the Councils of the 
three Presidencies were authorized to 
make,con8tituteandordain bye-laws, rules, 
and ordinances for the .good Government 
and Regulation of the several corporations 
hereby created, and of the inhabitants of 
the several towns, places, and factories 
aforesaid respoctivoly, and to impose 
reasonable pains and penalties upon all 
persons offending against the, same or any 
of the same.” Such laws were to bo reason- 
able and in conformity with the laws 
and statutes of England, and wore not to 
have any force or effect until they had been 
approved and confirmed by order or meeting 
of the Court of Directors. 

V The Charter of 1753 ran almost to the 
samo effect. « 

With regard ip the ju dicial pow ers of the 
Company during the penoJw^o speaking 
yof, it appears that so early as IfiLS, Sir 
Thomas Roe, the ambassador of James I, 
had secured by treaty with the Mogul the 
privilege that all di^utas^xismg, 
the English in couhecHim w 
of Surat were to be decided by the English 
themselves. 

By the early English Charters granted 
to the Company they were empowered, 
though in a vague and general way, to adr 
minister justice to those who should live ^ 
under them. 

In 1661 Charles II granted by a royal 
charter to the Governor and the C/Ouueil of 
the several places belonging t6 the, East 
India Company, the poWer to judge all 
persons belonging to the said Governor and 
Company, or that should Hveunder them 
in all i^aiises whether Civil or Criminal, 
according to the laws of the kingdom, and 
to execute justice accordingly.”- Within 
ten y<?ai?ia of the cession of the islands 
Lof Bombity aud St. Hriiaua to the Company 
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full power was given to them for the exer- 
cise of judicial authority according to the 
5 British laws. And in 1683.„£ !Iiarlcs II 
granted a further Charter, empowering the 
Company to establish Courts of judicature 
at such places as they migKt ajppomt, con- 
; sisting of one person learned in the civil 
; laws, and two merchants, all tobeappointed 
^ by the Company, and who were to decide 
according to equity and good conscience and 
according to the laws, and customs of mer- 
chants by such rules as the Crown should, 
♦ from time to time, direct dther by the Great 
Seal or the Privy Seal ; failing which 
directions by such ways and moans as the 
Judges should think best. 

Upon the representation of the Court 
of Proprietors and the Court of Directors, 
Mayors^ Courts were established by royal 
Letters Patent at Madras, Bombay and 
Port William in superoession of the old 
V Courts in 1726, (13th George I) each 
consisting of a Mayor and nine aldermen, 
seven of whom with the Mayors were re- 
quired to be natural British-born subjects. 
They were cmploj^od to try, hear and de- 
termine all civil suits, actions and pleas 
between party and party ,^and they were 
declared to be Courts of Record. These 
Courts granted probates of Wills and ad- 
ministration to the effects of intestates. 

By the same Letters Patent' each Local 
Government, that is a Governor and Coun- 
cil, was constituted a Government Court of 
Record, to which an appeal lay from the de- 
cisions of the Mayors' Court in all cases 
involving sums under 1,000 pagodas 
or about Rs, 4,000. A further appeal lay 
to the King in Council in all other cases. 
The Government Court was also a Court of 
Oyer and Terminer, and authorized to hold 
quarter sessions for the trial of all offences 
except high treason. 

By new fietters Patent, issued in 1753? 
(26 Geo. II) the Mayors' Courts wer^ 
re-established on an improved basis *t 
Madras, Bombay ahd Calcutta. A Cc/rt 
of requests was also' established at' 
of these places for the determinatieik of 
suits where the debt, duty oir shatter 
in dispute should not exc^ecd five 
godas or % TTMot t^se Wtters 


Patent, the Courts which they established 
wore limited, in tlio civil side, to suits 
between poraons other than natives of tho 
Severn! towns to which their jurisdiction 
applied — these latter being amonahle^to 
their jurisdiction only by consent of 
particL 

But these Courts were soon fimnd to 
be quite unequal to the roquirenionts of tho 
country. An application was according- 
ly nuulo to the Crown for a new charter 
of justice for Bengal. ^ 

This was tho extent of the legislative 
and judicial authority possessed by the 
Company, when the eycuts which suc- 
ceeded tho Battle of Plassy rendered it 
obligatory on them to assume the func- 
tions of sovereignty. A jioriod of misrule 
and anarchy followed, Clive attempted 
to remedy this state of things and was 
succossfiil to a certain extent, lie obtained 
the Dewany from Sha Alum in 1765. 
The text of the Firmand is subjoined : — 

** At this happy time our Royal Fir^ 
mand, indispensably requiring obedience, 
is issued; that whereas in consideration 
of tho attachment and services of the 
high and mighty, the noblest of 
exalted nobles, the chief of illustrious 
Avurriors, our faithful servants and sincere 
well-wishers, worthy of our royal favors, 
tho English Company, we have granted' 
them the .Dewany of the Provinces of 
Bengal, Bohar and Orissa, from the 
beginning of tho Fuslee Rubby of. the 
Bengal year 1172, as a free gift and 
ultumgan, without tho association of any 
other person, and wdth an exemption 
fnnn the payment of tlio customs of the 
Dewany, w'hicL used to be paid by the 
Court. It is requisite iluii the said 
•Company engage to be security for the 
sum of twenty-six lacs of Rupees a j^ear 
for our royal rei^euue, which sum has 
been appointed from the Nabob Nudjum- 
uI-DoW'la Behaiidcr, and regularly remit 
the same to the Royal Circar ; and in 
this ease ns the said Company are obliged 
to keep up a large army for the protec- 
tion of the provinces of Bengal Govern- 
ment, we . have granted to them what^ 
soevev may remain out of the arovenues 
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of tho mid prolrl^ces after romitting 
tlie Sim of 26 lacs of rupees to, the 
royal Circar, and providing for the 
expenses of the Kiasamut. It is rec^uisite 
that oor royal descendants, the viziers, 
tho bes^^ers of dignity, the omrahs, 
high in rant, the great officers, the 
Muttaseddies of the Dewany, the man- 
nagers of the business of the Sultanut, 
the Jaghirdars and Croorles as well the 
future as the present using their constant 
endeavours for the establishment of this 
pur royal command, leave the said office 
in possession of the said Company, from 
generation to generation, for ever and 
ever. Looking upon thorn to be assured 
fi*om dismission or removal, they must, 
on no account whatsoever, give them 
any interruption, and they must regard 
them as excused and exempted from the 
payment of all the customs of the 
Dewany and royal demands. Knowing 
our orders on the subject to be most strict 
and positive, let them not deviate there- 
from. Witness the 24th day Sopliar of 
the 6th year of the Joloos, the 12th of 
August lT65*—Aitchison*s Treaties 
{Indian) p 60. 

Hero ends the first lecture. 

The second lecture begins with a de- 
tail of the happy result which followed 
the grant of thd Dewany. By this 
l^ant, the Company were made respon- 
sible for the collection of the revenue, 
and directly or indirectly for the ad- 
ministration of civil and criminal justice. 
The nizamut or administration of criminal 

G 'ice was left in the hands of the Na- 
, who acknowledged his dependence 
by the receipt of Rs. fifty-three lacs 
a year. The collection of the revenue 
and the administration of civil justice 
were conducted through the native agency 
till tlie year 1772. The country in the 
vicinity of Calcutta, Burdwan, Midnapore 
and Chittagong was under the superin- 
tendence of the Company’s Efuropeaa 
servants, but the Dewany lands were 
left under the immediate mai>,agfbment of 
two natives dew^ns, one of whom was 
posted at Moorshedabad and the other at 
Patna under the superintendenoe of a 
Bwpean resident in each of those towns. 


In 1769, some supervisors were ap- 
Xminted to assist the residents in their 
work of superintendence, ahd in 1770, 
two councils, one at Patna and the other 
at Moorshedabad, were appointed to pro- 
tectvthe Company’s pecuniary interestfii. 

With regard to criminal justice, it 
may be remarked that the Mahoinedan 
Courts administered the Mahomedan La^ 
throughout the country. The authori|ij^ 
in the Presidency Town were 

1, The Nabob himself in all capital 
‘cases ; 

2, His deputy in cases of quarrels, 
frays and abusive names ; 

3, The Foiizdar in all cases not capital, 
judgment and sentence being passed by 
the Nabob ; 

4, Mohtcsil in all cases of drunken- 
ness, selling spirituous liquors &c ; 

5, The Cotwal, a peace-officer of the 
night, dependent on the Fouzdaree. 

In the provinces the Zemindars exer- 
cised civil and criminal jurisdiction over 
their several districts, 

A report was made to the Nazim in 
capital cases only, in other cases they 
exercised unlimited powers. 

In 1772, Warren Hastings was appoint- 
ed Governor of Bengal. Wholesale 
changes were at once introduced. The 
office of Naib-Dowan was abolished. A 
Committee of Circuit was appointed con- 
sisting of the Governor and four members 
of Council. Moffusil Dewany Adwaluts 
wore established under the supervision 
of the Collectors of the Revenue in each 
district to take cognizance of all oases of 
a civil nature ; generally, questions of 
succession to the Zemindary and Talook- 
daree property being reserved for the 
decision of the Governor in Council. 
The Sadder Dewany Adwalut, presided 
over by the president and Members of 
Council and assisted by native officers, 
exercised an appellate jurisdiction over 
the Moffusil Courts in all oases when the 
amount in dispute exceeded five hundred 
Rupees. 

A Fouzdaree Adwalut was established 
in each district, presid^ over by a Eazi 
and a Moofliiy, wlio were assisted by two 
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Hotdvies* l^ese courts also ^ere under 
the superintendence of the English 
Collectors. A Criminal Court of Appeal,! 
called the Sudder Nisamut Adwalut> was 
established at . Moorshedabad^ presided 
over by a Daroga with five assistants, 
to wit, a chief SStzy, a chief Mufty and 
three Moulvies, appointed by the Nazim. 
This court revised the prooeedings o£ 
the Pouzdaree Adwaluts, and in capital 
cases prepared the sentence for the 
, warrant of the Nazim ; their own pro- 
ceedings being under the control of an 
English Committee of Eovenue. 

Almost simultaneously with ^ these 
Hofial changes in the administration of 
Justice, an Act of Parliament, commonly 
; called. the Regulating Act,, was passed for 
I the better management of the affairs of 
Hhe East India Company as well in 
jlndia as in Europe, It prov ided for the 
s appointment of a Governor-General and 
I four Councillors to be the Supreme] 
f Government in India, to Y>diich the Pre- 
^sidents and Councils of Madras and 
5 Bombay were made subordinate. It 
invested the Supreme Government with 
legislative authority, and established the 
> Supremo Court, the Charter being dated 
l^fith March 1774. It was a Court of 
Common Law as well as of equity, and 
exorcised criminal, ecclesiastical and 
admfralty jurisdictions. * ^ ' 

j The judges at once assumed an atti- 

* tude of hostility towards the Supreme 
Government, and the results that followed 

I were far" from pleasant to the country , 

* at large, as is well known to our readers. , 

Lecture III gives in detail 'an ac- 
count of the arbitrary proceedings of the 
Supreme Court, which carried all its 
measures with a high hand in defiance 
of the executive Government,* and thereby ' 
entailed upon the country the most dis- 
asf^oas consequences. It is nee^ess to 
recapitulate them here as our readers are 
supposed to be quite familiar with all ' 
that took place by order of the SupreUie 
Court durmg the seven years that mter- 
T^ed between its establishment in 1774 
under the Regulating Act of 1773, and 
\ihe coming into operation of the well I ^ 


known Parliamentary Act of 1781* The 
Act of 1773 had proceeded upon a mis- 
take. The Act of 1781 was passed to 
rectify the mistake that had been dom- 
mittea, and for the relief of certain 
persons imprisoned at Calcutta under a s 
judgment of the Supreme Court, and 
also for indemnifying the Governor-Ge- 
I neral and Council and all oifieex's who 
^ have acted under their orders or autho- 
rity in the undue resistance made to 
processes of the Supreme Court.'* It de- 
fined the limits of the jurisdiction of thfe. 
Supreme Court which was prohibited in 
future from interfering with the collec- 
tion of the revenue according to the 
practice or usage of the country, or the 
regulations of the Governor-General ^ 
and Council. It was also doclaj'ed 
that no person should be subject to its 
jurisdiction by reason of his possessing 
any interests in land or rents within 
the provinces of Bengal, Behar or Orissa, 
or by reason of his becoming security 
for the payment of such rents. Natives 
in the service of 'tho Company, &c., 
were declared not to be subject to the 
jurii^diction of the Court in any matter 
of inneritance or succession to lands or 
goods, or in any matter of dealing or con- 
tract between party or parties, except in 
actions for wrongs or trespasses, and also, 
except in any civil suit by agreement of 
parties in writing, when they were to 
submit the same to the decision of the 
said Court. And judicial officers in the 
MoffusU and their subordinates were also 
exempted from its jurisdiction for acts 
done in their official capacity. 

The Governor-General and his Council 
were made independent of the Court for 
acts done or orders passed in their public 
capacity as GoverncMr-General and 
Council. 

The Act also provided that m regard 
to suits for succession or inheritance 
lands, &c., and all matters of contract,^ the 
questions involved should be determii]^ 
by tho Hmdoo Law in the case of Bin- 
der, and by the Mahomedan X4aw m 
the case of Sfahoxnddans, and wh^ ozke 
of the parties vTas aSinii^ 
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i»^an, usages of the de- 

feadaut By , fair the moat important 
provision of the Act was the recognition 
by FarUan^^ of the (Xvil and Orimi- 
nid: Ck>urts in ^ the lega|^y 

of vrhose existence had been ignored^y 


of pilose existence had been ignored^y 
the Supreme Oourt under the Regulating i 
Act of 1773. Under the Act of 1773 
all regulations passed by the Supreme 
Oovernment were declared not to have 
the force of law until the same had been 
registered in the Su]preme Court, The 
new Act, however, dispensed with the 
provision, and declared that copies of 
all regulations passed by tho Governor- 
General in Council should be transmitted 
to the Court of Directors and to one of 
His Majesty’s Principal Secretaries of 
State, which regulations his Majesty 
might disallow or amend, and the said 
regulations, if not disallowed within two 
years, should have the force of law. 

A revised Code was also passed for 
Bengal in 1781. 

* 

Mr. Cowell thus sums up : — ** Thus tho 
of Parliament, the Revised Code, the 
^■Parliamentary recognition of tho Sud- 
|der and Provincial Courts, the grant 
iof the Legislative authority, apart from 
the vtto of the Supreme Court, the res- 
triction of the. powers of that Court and 
the declaration of the right of the 
Hindus and Mahomedans to their own 
laws and usages, were effected in 1781.” 

The 4th and 6th lectures treat of the 
Legiriative Councils. The. Parliamentary 
Acts by which the Comi)any were em- 
{>owerea to legislate for their factories and 
setflements, have already been referred 
to. The most important exercise of that 
power occurred in 1772, when a body of 
laws for the guidance of the Civil and 
Criminal . Courts, established by Warren 
Hastings, was passed by the President and 
he Council for Bengal. 

The Regutatmg Act of 1773 author- 
iz^ the Supreme Council to makov: Ikws 
for the good order ai|d Civil Gov^m^nt 
of F<nrt william, aud!^ sdl. f^ hnd 
plafM subordinate thereto, hut flie exoer- 


cise of this power was subject to the 
supervision of the Supreme Court. It 
was under the powers conferred by this 
Act that certain regulations were passed 
in 1780, for the more effsctual and regu- 
lar administration of justice in the Sudder 
and Provincial Civil Courts. And early 
in 1781, a revised Code was passed. 

f ^The Parliamentary Act of 1781 em- 
owered the Govornor-Geueral in Council 
:o frame regulations for the Provincial 
Courts and Councils without reference to 
the Supremo Court. But the Court was 
not bound to recognize any regulation 
unless it had been duly registered under 
the Act of 1773. Copies, however, of the 
regulations were to be transmitted to 
the Home Government for approval as 
lias already been stated. It may be ob- 
j served en passant that it was under this 
enactment that the Governor-General and 
this Council exercised an appellate and 
wevisional jurisdiction . 

By Statute 3 and 4, William IV, regis- 
tration of laws in the Supreme Court, 
was rendered unnecessary. 

It would appear that the Supreme 
Council had exceeded its authority in 
passing the regulations to which we nave 
referred. It was therefore thought 
necessary to set the matter right, by a 
parliamentary recognition of that pow’^er, 
and accordingly Statute 37, George III, 
was passed, by which it was declared 
that it w^ essential to the prosperity of 
the British territories in Bengaf that all 
regulations passed by Government should 
be framed into a regular Code, and print- 
ed with translations in the country- 
languages, and that the reasons for every 
regulation should be prefixed to it. Thus 
the Bengal Regulations, which were 
co^ed in 1793, were duly legalized. 

In the year 1800 the Govmmor and the • 
Council of Port St. George were em- 
powered by Stat. 89 and 40, George HI, 
to frape Begulatiopa for the P^ovmcbdi 
Courta and Councils of that msidenc^. 
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Act Na X of 1872. 

( Received the asmit of the ffovernor-General 
on the 20<ft April, 1872. 


An Act for regvdoting the Procedure of the 
Gourtt of Criminal Judicature, 

Whbksjas it is expedient to consolidate 
p ambio amend the law regulat- 

ing the Procedure of the 
Courts of Criminal Judicature,^ other than 
the High Courts in Presidency towns iu the 
exercise of their original criminal jurisdic- 
tion, and the Courts of Police Magistrates 
in such towns ; It is hereby enacted as 
follows : — 


PART L 

CHAPTER I. 

Preliminary, Repeal, Local Extent anu 
Definitions. 


1. This Act may be called 
“ The Code of Criminal Pro- 
cedure/* 

It extends to the whole of British tndia, 
but shall not, except as here- 
inafter provided, affect the 
procedure of the High Courts or Police Ma- 
gistrates in Presidency towns ; 

And it shall come into 
force on the first day of Sep- 


Sbort title. 


Local extent. 


Commencement. 

tember 1872. 


2. The enactments, mentioned in the first 
schedule hereto annexed, are 
men^^^ repealed to the extent spe- 

cified in the third column 
of the said schedule. 

Wherever a special form of procedure is 
prescribed by any law, not 
special expressly repealed in the first 
schedule to this Act, it shall 
not be deemed to have been impliedly 
repealed by reason of its being inconsistent 
with the provisions of this Code. 

In every Act passed before this Act, in 

BtfonMontoCod. reference is made to 

Of CrimioAi Froce- the Code of’ Criminal Proce- 
dure, such reference shall be 
taken to be made to this Act. 


In bvery Act, passed before this Aci^ the 
expressions "'officer exercis- 
i^g the powers of a jfagis- 
trate,** Sul)ordinate Magis- 
trate, first class,” and "Subordinate Magis- 
trate, second, class,” shall, respectively, bo 
deemed to mean " Magistrate of the first 
class,” "Magistrate of the second class,** and 
" Magistrate of the third class,** as defined iu 
this Act. 

The references made in the enaotiuonts 
specified in column one of 
reSmSos. thc fifth schedule hereto lo 

the sections of the former 
Code of Criminal Procedure specified iu 
column two of the said Schedule, shall be 
deemed to bo made to the sections of this 
Code directed in the third column of the 
said schedule to be substituted for the said 
sections in column two. 

Notifications published and orders made 
under any section of any Act hereby re- 
pealed, shall be deemed to have been pul>- 
lishcd and made under the corresponding 
section of this act. 

3. Cases pending in any Criminal Court 
when this Act comes into 
pondtoKcas... force shall be decided as far 
as may be according to the procedure pro- 
vided in this Act. 


Definitioas. 


‘ Special law.” 


" Local law ’* 


4. In this Act the following words and 
expressions have the follow- 
ing meanings unless a differ- 
ent intention appears from the context : — 

" Special law ** means a 
law applicable to a particu- 
lar subject, 

“ Local law ** means a law 
applicable to a particular 
part of British India. 

" Investigation ** includes all the proceed- 

•• Inv«tiga«o„ - Police, autho^ 

ized by this Act, for the col- 
lection of evidence. 

"Inquiry” includes any inquiry which 
may be conducted by a 
Magistrate or Court under 

this Act. 

“ Inquired into’* means and includes every 
prelimiuary to 

“Trial” means the proceedings taken in 
• Trial Court after a charge has been 

drawn up and includes the 
punishment of the offender* 


“Inquiry.* 


no 
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**Orimiiial Court/* 


“ Province. 


•'High Court.” 


It includes the proceedings under Chiipters 
Xyi and XVIII from the time when the 
^ accused appears in Court 

'‘Judicial Proceeding ” means any proceed- 

•'JudidaljProooed- iog »» the Course of .which 

” evidence is or may be ioltei^ 

or in which any judgment, sentence or final 
order is passed on recorded evidence. 

“ Written '' includes “printed,” “lithogra- 
phed,” “ photographed ” and 
“engraved.” 

“ Criminal Court” means and includes every 
Judge or Magistrate, or body 
of Judges or Magistrates 
inquiring into or trying any ci*imiual case or 
engaged in any judicial proceeding. 

“Province” means the territories under 
the Government or Adminis* 
tratioii of any Local Gov- 

eniment. 

“ Presidency town” means the local limits 
town." ?f the ordinary origiaal civil 
jurisdiction of the High 
Courts of Calcutta, Madras or Bombay. 

“ High Court ” means, iu reference to pro- 
ceedings against Euroj>eau 
British subjects, or persons 
jointly chafed with European British sub- 
jects, the High Courts of Calcutta, Madras, 
Bomhfly, the High Court for the North- 
Westoni Provinces, and the Chief Court of 
the Panjab. 

In other cases “ High Court” means the 
highest Court of criminal appeal or revision 
in any province, 

“Session case” means and includes all 
cases specified in column 7 
of the fourth schedule to this 
Act as cases triable by a Court of Session 
and all cases which Magistrates commit to 
a Court of Session although they might have 
tried them themselves. 

In the case of offences created by special 
and local laws, “ Session case” means cases 
which are triable by tlie Court of Session 
or which tlie Magistrate commits to the Court 
of Session^ though he might have tried them 
himself. 

“Magistrate’s case” means and includes 
- all cases specified in column 
7 of the fourth schedule to 
this Act as cases triable by Magi^itrates and 
all oases which Magistrates try theniselves, 
although they might have committed them i 
for trial to a Court of Session. 


' Session caso.” 


“Cognizable offence or ease” means an 
offsnee for or a case in which 
a Police officer may, by auy 
law in force for the time 
being, arrest without warrant. 

“ Nou-cognizable offence or case ” means 
an offence for or a case in 

not arrest without warrant. 

“ Summons case ” means an offence of the 

class described in section one 

Summons ewe. forty-eight. 

“ Warrant case” means an offence of the 
class described in section 
arrant oaac. hundred and forty-nine. 

“ Bailable offence or case” means an of- 

' fence for or a case in which 

or offenc© taken under the 

fourth schedule to this Act, 
or by any other law in force for the time 
being. 

“ Non-bailable offence or case” means an 
offence for or a case in 
fmee™ which bail may not be taken 

under the fourth schedule 
to this Act, or by any law iu force for the 
time being. 


PART II. 

CONSTITUTION AND POWERS OF THE 
CRIMINAL COURTS. 

CHAPTER 11. 

Or CRIMINAL Courts. 

5. Besides the High Courts, there 
shall be four grades of 
nai Criminal Courts in British 

Indhi — 

I. — The Court of the Magistrate of the 
3rd class, 

IL— The Court of the Magistrate of 
the 2 lid class. 

III. — The Court of the Magistrate of 
the 1st class. 

IV. — The Court of Session. 

G. All inquiries by Magistrates shall be 
^ ^ Jiold according to the provi- 

hold inquiries. 


sions hereinafter contained. 


7. All criminal trials in British India 
shall be held before the 
Courts qwoified in th^ 
fourth schedule to this Act, 
or before the Courts specified in any law 
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by trhioh tbe offence is oi-eated, according to 
the provisions hereinafter contained. 

8. Offences punishable under any law, 

0®«c« under Indian Penal 

local and special Coole,, CO&tainiDg no dlStlUCt 

provision as to the Court or 
Officer before which or before whom they are 
to be tried, may be inquired into and tried, 
according to the provisions hereinafter con- 
tained, by the Criminal Courts appointed 
under this Act. But no such Court shall 
award any sentence in excess of its powers. 

A Magistrate of the third class shall not 
try any such offence unless it is punishable 
with less than one year’s imprisonment, nor 
shall a Magistrate of the second class try 
any such offence unless it is punishable with 
less than throe years’ imprisonment. 

9. All judges of Criminal Courts, other 

Appotatoeut.ud Hish Courts, Md 

remov^a of Judges Magistrates shall be appoint- 

aiid Magistrates. rcmovod by 

the Local Government ; btit such officers as 
are now appointed or removed by the Go- 
vernment of India shall continue to be so 
appointed or removed. 

10. All existing Judges 
“ud Magistrates shall he 
deemed to have been ap- 
pointed under this Act. 

11. Offences committed by European Bri- 

Inquiry .ud trial “'‘I"*''- 

in cjwe of Europeau cd iiito and tried according 
Uritiah subjects. provisions of Cliapter 

VTI, and not otherwise ; but tho other provi- 
sions of this Act shall spply to all persons 
without distinction of race unless a contrary 
intention is expressed. 

CHAPTER III. 


One Court for each 
Ditrisioii. 


15. Thera shall be a 
Court of Session in eveiy 
Sessions Division. 


It shall have power to try any offence and 
to pass upon any offender any sentence au- 
thoriised by law, subject to the provisions of 
this Act. 


36.- There shall bo a Sessions Judge for 

Appointment *nd Division. Tho 

powers of SdSBioiiE Bessious Judgo Shall exercise 
Judges. powers of the Court 

of Session in his Sessions Division. 


17. The Local Government may appoint 
Additional Sessions Judges 
poto^JJ'Sf'^ddition? or Joint Sessions Judges who 
exercise all tho powers 
of a Court of Session in one 
or more Sessions Divisions in which they 
may be directed to act, but shall try such 
cases only as the Local Oovernnient directs 
them to try, or as tho Sessions Judge of the 
Division makes over to them for trial. 


18. Tho Local Government may also ap- 
* ■ d. i. j point Assistant Sessions Jud' 

powers of AsBiatant gcs who shall exci’cise all the 
Sessions Judges. powers of a Coiu’t of Session 

in the Sessions Division to which they may 
be attached, except the power of hearing 
appeals, and of passing sentences of death, or 
transportation, or imprisonment for more 
than seven years ; but they shall try those 
cases only which the Sessions Judgo of the 
Sessions Division makes over to them either 
by general orders or by a special order. 

Any seiiteuco of more than throe years’ 
imprisonment passed by an Assistant Ses- 
sions Judge shall be subject to coufirmatfon 
by the Sessions Judge. The Sessions Judgo 
may cither confirm, modify or annuls such 
sentence of the Assistant Sessions Judge. 


Op Coxtbts of Session. 


Sessions Divisions. 


12. Every province shall 
bo divided into Sessions Di- 


visions. 

13. 


Power to oltdr Di- 
vifiions. 


The Local Government shall have 
power to alter, from time 
to time, the number or extent 


of such divisions. 

„ , . . ' , , 14. The existing looM ju- 

Pisdictions of Cou^s of Ses- 
Sion shall b« S^ons Divi- 
6ioa> unless and until they 
are so altered. , 


CHAPTER tv. 


Op Magistrates and their Powers, 


19, Magistrates shall be either — 


Magistraicti ti' be 

of throe «U«»ee. 


Magistrates of the ist 
class, 

Magistrates 5f the Snd 
class, or 

Magistrates of the 3rd 
class. 



Indim 


TfiiB tm OBSBBVBB. 


40i X ■ £Xo«. 




20. The powers of M^gistmtes in respect 

smiIwum whteb of offeuces and 

KagiMnitoB may to pftssiog senteucos oil 
persons convicted of them 

are as follows^ 

Magistrates of the first 

te^tort ctaS?*" P««® follow- 

ing sentences : — 

Imprisonment not exceeding the term of 
two years ( including such solitary confine- 
ment os is authorised by law); 

li'ine to the extent of one thousand 
rupees ; 

Whipping. 

Magistrates of tbo second 
“ay P«^ following 
sentences : — 

Imprisonment not exceeding six months 
(including such solitary coufiuemeut as is 
authorized by law); 

Fine not exceeding two hundred rupees ; 

Whipping. 

Magistrates of the third 
class may pass the following 
sentences ; — 

Imprisonment not exceeding one month ; 

Fine not exceeding fifty rupees. 

A Magistrate of the third class may not 
pass a sentence of solitary confinement, or 
of whipping, ^ 

Any Magistrate may pass any lawful 
sentence, combining any of the sentences 
which he is authorized by law to pass. 

Explanation . — A Magistrate may award 
imprisonment in default of payment of fine 
in addition to the full term of imprisonment 
which, under this section, he is competent 
to award. 

21. In addition to the powers given in 

section twenty, the follow- 
“g *^0 conferred, as 

^ * hereinafter provided, upon 

Magistrates by this Act 

(1.) Power to make over cases to a 
Subordinate Magistrates, (s. 44.) 

(2) Power to pass a sentence on proceed- 

ings .recorded by a subordinate 
Magistrate, (s. 46.) 

(3) Power to withdraw cases |md to try 

or refer them for tria\ (s, 47.) 

(4) Povfier to withdraw or refer appeals 

from convictions by Magistrates of 
the 2nd and 3rd classes, (s, 47.) 


(5) Power to arrest an accused person 

found in Court, (s. 104.) 

(6) Power to order the Police to investi- 

gate and offence* (s. 110.) 

(7) Power to record confessions or state- 

ments during a Police investigation. 

( 8 . 122 .) 

(8) Power to authorize detention of a 

person during a Police investigation, 
(s, 124.) 

(9) Power to hold an inquest, (s. 135.) 

(10) Power to entertain complaints and 

receive Police reports, (s. 141.) 

(11) Power to entertain cases without com- 

plaint. (s. 142.) 

(12) Power to commit for trial. (8.143.) 

(13) Power to issue process for person with- 

in jurisdiction who has committed 
an offence outside Magistrate’s local 
jurisdiction, (s. 157.) 

(14) Power to direct warrant to land- 

holder. (s. 162.) 

(15) Power to arrest offender in presence 

of Magistrate, (s. 166.) 

(16) Power to endorse warrant, or to order 

the removal of an accused person 
arrested under a warrant, (ss. 168 
and 170.) 

(17) Power to issue proclamation in oases 

judicially before him. (ss. 171 
and 353.) 

(18) Power to attach and sell property in 

cases judicially before him* (ss. 
172 and 354.) 

(19) Power to try summarily, (s. 222.) 

(20) Power to hear appeals from convic- 

tions by Magistrates of the 2nd and 
3rd classes, (s. 266.) 

(21) Power to call for proceedings, (ss 295 

and 296.) 

(22) Power to quash convictions in certain 

cases, (s. 328.) 

(23) Power to issue a search-warrant for 

letter in Post Office, (s. 369.) 

(24) Power to endorse a search-warrant 

and order delivery of thing found, 
(ss. 372, 373 and (376.) 

(25) Power to issue search-warrant other- 

wise than in the course of an in- 
quiry. (s. 377.) 

26) Power to revise bail orders, (a 398.) 

27) Power to sell perishable pr 9 pertyof 

a suspicious character, (s. 41 5.) 
(28) Power to sell suspicious or stolen pro- 
perty. (a 417.) 
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(29) power to demand security to keep 

the peace, (s. 491.) 

(30) Power to discharge recognizances to 

keep the pewe, (s. 600.) 

(31) Power to demand security for good 

behaviour, (ss. 604 and 506.) 

(^2) Power to discharge person bound to 
be of good behaviour, (s. 611.) 

(33) Power to issue order to prevent obs- 

truction, &c. (s. 618.) 

(34) Power to issue order prohibiting re- 

petition of nuisance, (s. 619.) 

(35) Power to make orders, i&c., in local 
^ nuisance cases, (s. 621.) 

(36) Power to make orders, <fec., in posses- 

sion cases, (s. 630.) 

(37) Power to make orders of mainten- 

ance. (s. 636.) 


22. Magistrates of all 
■'Jassos shall, as such, huve 
the following powers : — 

(1.) Power to arrest an accused person 
found in Court. ( s, 104. ) 

(2.) Power to record confessions or state- 
ments during a Police investiga- 
tion. (s. 122.) 

(3.) Power to authorize detention of a 
person during a Police investiga- 
tion. (s. 124.) 

(4.) Power to arrest offender in the pre- 
sence of Magistrate. ( s. 166.) 

(5.) Power to endorse warrant, or to 
order the removal of an accused j 
person arrested under a warrant, 
(ss. 168 and 170 ) 

(6.) Power to issue proclamation in cases 
judicially before him. (ss. 171 and 
353.) 

(7.) Power to attach and sell property 
in cases judicially before him. 
(SB. 172 and 354.) 

(8.) Power to endorse a search-warrant 
and order deliveiy of thing found, 
(ss. 372, 373 and 376.) 

(9.) Power to sell perishable property of 
a suspicions character, (s. 415.) 


which Lo- 


23. In addition to the 


powers mentioned in section 
DiAtrict^m&y oonft? twenty-two a Magistrate of 

***" 

vested with the following 


powers;—- 

(a,) By the Local Government — 

(1.) Powerjto hold inq^uests. (s. 135.) 


(2.) Power to entertain oomplaiuts of 
offences in cases In which he has 
jurisdiction to try or to epmmit for 
trial, (s, 141.) 

(3.) Power to commit for trial. ( s. 143.) 

(4.) Power to issue order to prevent 
obstruction, &c. (a. 618.) 

(6.) Power to issue order' prohibiting 
repetition of nuisance, (s. 619.) 

(6.) By the Magistrate of the District — 

(1.) Power to bold inquests, (s. 135.) 

(2.) Power to entertain complaints of 
offences in cases in which he has 
jurisdiction to try or to commit f:>r 
trial, (s. 141.) 

(3.) Power to issue order to prevent 
obstruction, <kc. (s. 518.) 

(4.) Power to issue order prohibiting 
repetition of nuisance, (s. 519.) 

24. Magistrates of the 2nd class shall, 

as such, in addition to tho 
tratcs of the Snd powGrs mentioned in section 
twenty-two, have the follow- 
ing power : — 

(1.) Power to order the Police to investi- 
gate an offence in which tho Ma- 
gistrate has jurisdiction to try or to 
commit for trial, (s. 110.) 

25. In addition to the powers given and 

« 1 , referred to in sootion twenty- 

be^wmfSJredoSTi^ four, a Magistrate of the 

*^® i*^vested 
with the following powers : — 

(a,) By the Local Government — 

(1.) Power to hold inquests, (s. 135.) 

(2f) Power to entertain complaints and 
receive Police reports in cases in 
which he has jurisdiction to try 
or to commit for trial, (a. l41.) 

(3 ) Power to entertain without com- 
plaint cases which he has juris- 
diction to try or to commit for 
trial, (s. 142.) 

(4.) Power to commit for trial, (s. 143.) 

(5.) Power to issue order to prevent 
obstruction, &o. ‘ (s. 518.) 

(6.) Power to issue order prohibiting re- 
petition of nuisance, (s. 519 ) 

(6.) By the Magistrate of the District — 

(1.) Power to hold inquests. (3.135.) 

(2.) Power to entertain complaints ajad 
receive Police reports in cases 
in which he has jurisdiction to 
try or to emmit fot trial, 
(s. 141.) 


/ 
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(3.) Power to lesue order to preyeut 
obstruotioO^ ^ 0 . (s. 518.) 

(4.) Power to ieeud order prohibiting re- 
petitioa of tiuieance* (s. 5i9.) 

26. Magistrates of the let class shall, as 

such, in addition to the 
tiSeTStheiJt^fc powers mentioned in sec- 
tions twenty-two and twenty- 
four, have the following powers : — 

( 1 .) Power to commit for trial, (s. 143.) 

^2.)' Power to issue search-warrant other- 
wise than in the course of an in- 
quiry. (s. 377.) 

(3.) Power to demand security to keep 
the peace, (s. 491.) 

(4.) Power to demand security for good 
behaviour, (ss. 504 and 505.) 

(5.) Power to make orders, &o., in pos- 
session cases. (s. 530.) 

( 6 .) Power to make orders of mainte- 
nance. (s. 536.) 

27. In addition to the powers given and 

referred to in section twenty- 
sis, a Magistrate of the first 
on M.gj.trate 8 of dasa maybe invested with 
the following powers : — 

(a.) By the Local Government — j 

(1.) Power to make over oases taken up 
on complaint, <fco. to a Subordi- 
nate Magistrate, (s. -ii ) 

(2 ) Power to hold inquests, (s. 135 ,) 

(3.) Power to entertain complaints of 
otfeuces, and receive Pcifoe re- 
ports. (s. 141.) 

(4.) Power to entertain cases without 
complaint, (s. 142.) 

(5.) Power to issue process for verson 
r within jurisdiction who has com- 
mitted ail offence outside 
trate's local jurisdiction, (s. 15 1 ) 

( 6 .) Power to try summarily, (s, 222.) 

(7.) Power to hear appeals, fyom convic- 
tions by Magistrates of the 2ad 
and 3,rd classes, (s. 266.) 

( 8 .) Power to sell suspicious or stolen 
property, (s, 417.) 

( 9 .) Powci* to issue order to prevent ob- 
struction, &o. (s. 518.) 

(10.) Power to issue order prohibiting 
repetition of nuisance, (s. 619.) 

(11 .) Power to make orders, &o,, in local 
nuisance cs:5e8. (s 521 .) 

( 6 .) By the Magistrate of the District— 

(1.) "Power to hold inquests, (s, 135.) 


(2.) Power to entertain complaints of 
offences, and receive Police re- 
ports. .(s, 141.) 

(3.) Power to issue order to prevent 
obstruction, (fee. (s* 518.) 

(4.) Power to issue order prohibiting 
repetition of nuisance, (s. 519.) 

28. Magistrates who, under the provisions 

Power. ofMoffiB- Magis- 

tmteg of Divisions tmtes of Divisions of Dis- 
oi Districts. tricts shall, as such have all 

the powers given to Magistrates of the first' 
class, and referred to iu section twenty-six, 
and, in addition, shall have the following 
powers : — 

(1.) Power to make over cases to a Sub- 
ordinate Magistrate, (s. 44.) 

(2.) Power to pass sentence on proceed- 
ings recorded by a Subordiuato 
Magistrate, (s. 46.) 

(3.) Power to withdraw cases, but not 
appeals, and to try or refer them 
for trial., (s. 47.) 

(4.) Power to hold inquests, (s. 135.) 

(5 ) Power to entertain complaints of 
offences, and receive Police reports, 
(s. 141 ) 

( 6 .) Power to entertain cases without 
complaint, (s. 142.) 

(7.) *Power to issue process for pensou 
within, jurisdiction who has com- 
tnitted an offence outside Magi s- • 
trate’s local jurisdiction, (s. 157.) 

( 8 .) Power to sell suspicious or stolen* 
property, (s. 417.) 

(9.) Power to issue order to prevent 
oi)struction, (fee. (s. 518.) 

(10 ) Power to issue order prohibiting re- 
petition of nuisance, (s. 619.) 

(11.) Power to make orders in local nui- 
sance cases, (s. 521.) 

Provided that, if a Magistrate of a Divi- 
non of a District exercise the powers of a 
^^‘•chtrate of the second class, he shall 
not demand security to be of 

good beha-jf^yj. 


29. In addfc.-jjjj powers given and 

Power* wiiich section twenty- 

tiocal Government t, the Local Government 

a Magistmte 

«loa»orDifitriots. vision of a District, 

powers of 

Msgistmte of the fimt 


powers 01 a 
^sss, the following 

powers : — 

(1.) Power to firy summm^y 222.) 



Indian 


THE LAW OBSBKVER. 


Jict X. 


11 


(2.) Power to hear appeals from convic- 
tions by Magistrates of the second 
and thii'd classes, (s, 266*) 

30, Magistrates of Pistriots may, as 
such, exercise all the powers 
tratwToTD^tr^**’ mentioned in section twenty- 
one. 


31. AU other powers given by this Act 
or by any other law iu force 
®**^®*‘ may be exorcised by the 
officers or Courts to whom 
or to which they are given. 


32. If any Magistrate, not being em 
T , „ ui V powered by law in that 

do not vitiate pro- behalf, does any one of the 
seeding*. following things 


(1.) If he makes over a case, taken up 
OTi complaint, &o., to another Ma- 
gistrate, 

(2.) If he withdraws a case and tries it 
himself, or refers a case for trial, 
(3.) If he orders the Police to investi- 
gate an offence, 

(4.) If he holds an inquest, 

(5.) If he entertains a complaint or re- 
ceives a Police report, 

(6.) If he issues process for the appre- 
hension of a person within his 
local jurisdiction who has com- 
mitted an offence outside his local 
jurisdiction, 

{7.) If he issues a search-w^arrant other- 
wise than in the course of an 
inquiry, 

his proceedings shall not be set aside on 
*the ground that he was not so empowered. 


33. If any Magistrate^ not being eni- 

Wien j'rregular COmmils an 

commitmonts may accused persou to take his 
bo validated. before a Cou rt of Session 

or High Court, the Court to which the 
commitment was made may, after perusal 
of the proceedings, accept the commitment 
if it considers that the accused person has 
not been prejudiced, unless the accused 
person has objected to the jurisdiction of the 
committing Magistrate during the inquiry 
and before the order of commitment. 

If such Court considers that the accused 
person was prejudiced, or if he objected, to 
the jurisdiction of the committing Magis- 
trate during the inquiry, and before the 
order of commitment, it shall quash the 
commitment, and direct a fresh inquiry by 
a competent Magistrate. 


31 If any Magistrate, not being em- 

Irregnlaritl.. 

which render pro- behalf, does any of the fol- 

^dittgsvoid. lowing things, his proceed- 
ings shall be void ; that is to say : — > 

(1.) If he passes a sentence on pro- 
ceedings recorded by another Ma- 
gistrate, 

(2.) If he entertains a case without com- 
plaint, 

(3.) If he attaches and sells property 
under section 172, 

(4.) If he tries an offender summarily, , 
(5.) If he decides an appeal, 

(6.) If he calls for proceedings, 

(7.) If he issues a search- wfurraiit for a 
letter in the Post Office, 

(8.) If he revises a bail order, 

(9.) If he sells suspicious or stolen pro- 
perty under section 417, 

(10.) If he demands security to keep the 
peace, 

(II } If he discharges recognizances to 
keep the peace, 

(12.) If he demads security for good be- 
haviour, 

(13.) If he discharges a person lawfully 
bound to be of good behaviour, 

(14.) If ho makes au order in a local 
nuisance case, . 

(15.) If he issues an order to prevent an 
obstruction, 

(16 ) If he prohibits the repetition of a 
nuisance, 

(] 7.) If he makes an order in a posses- 
sion case, or 

(18.) If he makes an order for mainten- 
ance. 


The Ma-gistratb op the DisTBrcT. • 

35. In every district there shall be a 

Magistrate of the first class 
Dtetet appointed by the Local Gov- 

^ ernment who shall be called 
the Magistrate of the District and shall 
exercise throughout bis district all the 
powers of a Magistrate. 

36. In the territories subject to the 

» .^ 1 . u- V Lieutenant-Governor of the 

Powers with which i -A • 

Deputy comntis- Panjib and in the temtones 
administered by the Chirf 
District may bo in- Commissioners of Oudh, the 
vested. Central Provinces and Bri- 

tish Burma, in Coorg, and in those parts of 
the other provinces in which there are 
Deputy Commissioners or Assistant Gom- 
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mifiBioaerSf th© Ijo^al Government may inveet 
the Deputy Commisaibi^er, or other chief 
officer charged with the executive adminis- 
tration of the district in criminal matters^ 
with power to try as a Magistrate all offences 
not punishable with death, and to pass 
sentence of imprisonment for a term not 
exceeding seven years, including such solitary 
confinement as is aiithorized by law, or of 
fine, or of whipping, or any combination of 
these punishments authorized by law ; but 
any sentence of upwards of three years* 
imprisonment passed by any such officer 
shall be subject to the confirmation of the 
Sessions Judge to whom such Deputy Com- 
missioner is subordinate. Such Sessions 
Judge may either confirm, ’modify or annul 
any sentence referred for confirmation. 

SuBOKDlNATE MAGISTRATES. 


37. The Local Government may appoint 

as many other persons bo- 
giffcmSa!*”*** Magistrate of the 

District, as it thinks fit, to 
be Magistrates of the first, second or third 
class in the District. 

All such Magistrates shall be subordinate 
to the Magistrate of the District, but neither 
the Magistrate of the District, nor the Sub- ! 
ordinate Magistrates shall be subordinate to 
the Sessions Judge except to the extent and 
in Gie manner provided by this Aet. 

The Local Government shall not have 
power to direct that any 
Magistrate may try any of- 
fence which Magistrates of his class are not 
authorized to try, or pass any sentence which 
Magistrates of his class are not authorized 
to pass by section twenty. 

38. The Local Government may, by noti- 

Power to dotor- ^®^^*^** official Gazette, 

jiirtSdS- prescribe the local limits of 
the jurisdiction of a Magis- 
® * trate of the District and may 

by such notification from time to time alter 
such local limits. 


39, The Local Government may divide 
any district into divisions, 

their liniit.s. All existing 
divisions of districts which are row' usually 
put niider the charge of a 
aivi8ioa« Magistrate shall be divisions 
vmtil theit' limits arb. so 

altered. 


40. The Local Government may place 
f ? Magiatmte of the lat or 
may put Ma^strate znd class lu charge of a di- 
iuohargeofdlviaion. ^ district. 

Such Magistrate shall be called a Magis* 
trate of a Division of a District and shall 
exercise the powers conferred on him under 
this Act, or under any law for the time be- 
ing in force, subject to the control of the 
Magistrate of the District. 

The Local Government may, if it thinks 

D.iog«tion or delegate its powers ua-, 
powor to Magistrate dor this seotion to i^i jthe 
of District. Magistrate of the District.' 


41. Every Magistrate in a Division^ of a 

subordination of Dwtriot shall be Subordinate 
Officers to .Mitgistrate to the Magistrate of the 
Division of the District, sub- 
ject however, to the general 
control of the Magistrate of the District. 

42. The Local Government may confer 

upon any person all or any of 
the powers of a Magistrate of 
Magis- the Jet, 2nd, or 3rd class, ia 
respect to particular offences, 
or to a particular class or particular classes 
of offences, or in regard to offences generally, 
in any part of a district or in any one or more 
districts, subject to such Local Government 
Such Magistrates shall fie called Special 
Magistrates.'* 

43. In conferring powers under this Act 
the Local Government may 
«*npower persons specially by 
name, or classes of officials 
generally by their official titles. 

44. The Magistrate of the District or any ' 
- , , • . Magistrate of a Division of 

cases to Subor- a District, may make over 
dinate Magistrate, any Criminal case taken up 

by him on suspicion, or brought before him 
on complaint, or on report by the Police, for 
inquiry or trial to any Magistrate subordi- 
nate to him, to be dealt with to the extent 
of the powers with which the subordinate 
Magistrate may have been invested under 
the provisions hereinbefore contained. 

The Magistrate making the reffirenoe may, 
if the ^e was brought forwcurd^n complaint, 
before such reference, examine the eompkm- 
ant as prescribed in this Act; but if ha 
doeC not do so, the Magistrate to whom the, 
oaSe is referted shall prCoeed as if the com'* 
plaint had been made to him. 
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TJbe order of reference shall be recorded 
in a proceedings an4 if the case has been 
brougiit forTOid on the report of a Police 
officer^ shall be recorded on such report ; 
and all processes issued for causing the 
attendence of the accused person or the 
witnesses shall direct them to attend before 
the Magistrate to whom the case bus beeu 
referred. 

The Magistrate making the reference may, 
if he thinks proper, retransfer to his own 
file the case referred under paragraph one of 
this section, aud when ho has done so, and 
not before, may proceed therein, 

45. ii\ If, in the course of a proceeding 

before a Magistrate, the evi- 
denco appears to him to 
yomi his juiisdic- warrant a presumption that 
the accused person has been 
guilty of an offence which such Magistrate 
is not competent to try, 

or for which he is not competent to com- 
mit the accused person for trial, 

he shall stay proceedings and submit the 
case to any Magistrate to whom ho is subor- 
dinate, or to such other Magistrate, having 
jurisdiction, as the Magistrate of the Dis- 
trict directs. 

The Magistrate to whom the case is sub- 
mitted shall either try the case himself ; or 
refer it to any officer, subordinate to him, 
having jurisdiction ; or he may commit tho 
accused person for trial. 

In any such case, such Magistrate or 
other officer as aforesaid shall examine the 
parties and witnesses, aud shall proceed in 
all respects as if no proceedings had been 
held in any other Court. 

But any statement or confession duly made 
by an accused person in the course 
of tho proceedings before tho Magistrate, be- 
fore whom the case was originally brought, 
shall bo admissible as evidence in all subse- 
quent proceedings. 

46. Whenever a Magistrate of the 2ad 

^ or 3rd class, having juris- 

oS diction, fin^ an accused 
pftBB sontenco Buffi- person guilty, and considers 
that he ought to receive a 
more severe punishment than such Magis- 
trate* is competent to adjudge, he may record 
tho finding and, if sent,enoe ]>as not been 
passed, may submit his proceedings, and for- 
ward tho accused persca to the Magistrate 


of the District, or to the Magistrate of the 
Division of tiie District, to whom ho is sub- 
ordinate. 

The Magistrate, to whom tho proceedings , 
are submitted, may, if he thinks fit, examine 
the parties and recall aud examine any wit- 
ness who has already given evidence in tho 
case ; and may summon any further witnes- 
ses aud take their evidence ; and shall pass 
such judgment, sentence or order in the 
case as ho deems proper, and as ho accord- 
ing to law : Provided that he shall not exceed 
the powers ordinarily exercisable by him 
under section twenty of this Act. 

The Magistrate who originally dealt with 
the case may, if he is cm- 
I powered to bold inquiries 

commit acciiBod fo» iuto cascs triable by tne' 
of Session and to 
commit persons to take thoir 
trial before such Court, instead of submit- 
ting his proceedings to another Magistrate, 
commit the accused person for trial before 
the Court of Session instead of finding him 
guilty. 

47. Magistrates of Districts and Magis- 

trates of Divisions of Dis- 

Magifltrato, may , . ^ 1 *,.1 

withdraw or refer tncts may respectively Wltll- 
draw any criminal case 
fi*om any Magistrate subordinate to them, 
and may inquire into or try tho case them- 
selves, or refer it for inquiry or trial to any 
other such Magistrate competent to inquire 
into or try the same. 

Mftgistrates of Districts may withdraw any 
criminal appeal from any Subordinate Ma- 
gistrate who has been authorized to hear 
appeals from tho convictions of Magistrates 
or the 2iid and 3rd classes, and may refer 
criminal appeals to any competent Magis- 
trate subordinate to them, 

48. The Local Government may author- 

ize the Magistrate of tha 

Local Govormnent District to .withdraw froia 
gistratcB of Districts the Magistrates subordinate 
of ciusses whether in charge 

of divisions of districts or 
not, either such classes of cascs as he thinks 
proper, or particular classes of oases. 

49. The Magistrate of tho Disttiot, un- 

der the general or special 

Local Oovommotit orders of the lioeal Goverii- 

.may authoriw Ma- ^ 

giBtfato of Diatriiot mcnt, may authcltiizie any 
Magistnito subordmato to 
him to entertain complaints 
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nrisiug within certain local limits^ and may 
from time to time vary such orders : Pi'o- 
vided that no such Magistrate shall be 
authorized to entertain any complaint of any 
offence which he is not competent to try or 
to commit for trial. 


Maoistrates' Bekches. 


50. 


The Local Govemment may direct 
any two or more Magistra- 
Mag^te^ to sit together as a bench, 

as a Pencil with cw- and may invest such bench 
^ith the powers of a Ma- 
gistrate of the Ist, 2nd or drd class, and 
direct it to try such cases or such classes of 
cases only and within such limits as it thinks 
fit. 

61. In the absence of any special direc" 
tion as to the powers of any 
such bcuch, it shall have the 
®P®- powers of a Magistrate of 
^ ** the highest class to^ which 

any one of its members belongs, and who is 
present taking part in the proceedings. 

52. The Magistrate of the District may, 
subject to the general or- 
ftamS dera of the Local Govern- 
ruiw for guidance ment, make rules for the 
^ guidance of Magistrate's 

benches in his district. 

$uch..ri}leB shall not be inconsistent with 
the provisions of this Act and may deal 
with the following subjects : — 

The classes of cases to be tried. 

The times and places of sitting. 

The constitution of the bench for condult- 
ing* trials. 

The mode of settling differences of opinion 
which may arise between the Magistrates in 
Session. 

63. The Magistrate of the District may, 
'subject to the like orders, 

uinai ml., mwl. time, any rules t):tade by hitn- 
ggjf jjj. jjy predecessor 
under the last preceding section. 

CONTISOANCE AND ALTBBATION OF POWERS. 

54. The Local Government ir ay ’vary or 
cancel any powers with which 

invested under this Ant or 
any enactment hereby repealed. 


55. When, in consequence of the office 
Powers of officer a Magistrate of the Dis- 

temporaxiiy succeed- trict becoming vacant, any 
<Xe orM^^strsUe officer succeeds temporarily 
of metrict. executive admi- 

nistration of the district in criminal matters, 
such officer shall, pending the orders of the 
Local Government, exercise all the ordinary 
powersand perform all the duties of the 
Magistrate of the District. 

56. Whenever any person holding an 

^ , office in the service of Go- 

powers of officers vernmeut, who has been m- 
tranefori^ed. vested with any powers, un- 

der this Act or any enactment hereby 
repealed, in any district, is transferred *to au 
equal or higher office of the same nature 
within another district, ho shall, unless the 
Local Government otherwise directs, con- 
tinue to exercise the same powers in the 
district to which he is so transferred. 


CHAPTER V. 

Op PubLIO pROSECUTOBS. 

57. The Local Government may, if it 

thinks proper, appoint offi- 
putSrp'JJSitor. ce™ to be called public pro- 
secutors. 

58. Public prosecutors may be appointed 

Appotatmentmay either for a pa,rtioular caae. 
be for particular cttso or for particular classes of 
or generally. cases, or for all cases through- 

out the whole or any part of any province. 

59. Any Court inquiring into or trying 

any case may permit any per- 
Private perwns conduct the case as 

may not act tis pro- , 

Bctnitors or employ prosecutor ; but no person 
shrill be entitled to do so 
without such permission. 
Any person permitted to prosecute may 
conduct the prosecution personally or by 
counsel. 

60. The public prosecutor may appear 

and plead without any writ- 
au“cS.rt.^lr*LS teji authority before all 
** ri wnioh any case 

vai^iT^^cteoPto Under his charge is under in- 
^^under Ma dirop- quiry, trial, or appeal ; and 
if any private person in- 
stnicts any barrister, attorney, pleader, or 
vakil to prosecute any peiaon in any case 
under th^ charge of the public prosecutor, 
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the public prosecutor shall have the manage- 
ment of the case, and such other person 
shall act under'his directions. 

31, The public prosecutor may, with the 
lartot of wits.- 

drawM of charge by draw ally churge against any 
public prosecutor, person ill any case of which 

he is in charge ; and upon such withdrawal, 
if it is made whilst the case is under inquiry, 
the accused person shall be discharged. If 
it is made when ho is under trial, the 
accused person shall be acquitted. 

62. If an appeal is brought in any case I 

Notice to pibiio >“ “py 

prosecutor of ap- cutod by the publio prose- 

cutor, has been convicted, 
notice of such appeal and a 
copy of the grounds of appeal shall be given 
to such public prosecutor by the Appellate 
Court, and the Court shall also give him due 
notice of the time and place at which such 
appeal is to be heard. ‘ 


CHAPTEU Vf. 

The Place op Inquiry and Trial. 

63. Every offence shall be inquired into, 
and, if tried by a Magis- 
andSiof ^>0 tried ia the 
district in which it w^as com- 
mitted. If tried by a Court of Session it 
sliall bo tried by that Court of Session to' 
which the Magistrate commits. 

Magistrates shall ordinarily commit to the I 
Court of Session for the Sessions Division, 
in which the district to which they are ap- 
pointed is situated ; but the Local Govern- 
ment may direct that any cases or class of 
eases committed in any district may be 
tried in any Sessions Division. 

Explanation. — Offences created by local 
and special laws may be inquired into and 
tried in any place where the inquiry or trial 
might be held under the provisions of those 
laws or of this Code. 

64. Whenever it appears tto the High 
High Court may that such Order .will 

MrirdfawSt’ P«“0t« the ends of justice, 
Other than that in tO the general COll- 

vonienoe of the parties or 
witnesses, it may direct the 
transfer of any particular criminal case, or 
Rppeal^ or class of cases or appeals from a 


Criminal Court, subordinate to its authority, 
to any other such Criminal Court of equal 
or superior jurisdiction, 
or may order that any oflPence shall be 
inquired into or tried in any district or divi- 
sion of a district, other than that in which 
the offence has beeif committed, or that it 
shall be tried before itself. If the High 
Court withdraws any case from any other 
Court for trial before itself, it shall observe 
the same procedure which that Court would 
have observed if the case had not been so 
withdrawn. 

Provided that the orders issued under this 
section shall not be repugnant to orders issued 
by the Local Government under the last pre- 
ceding section. 

65. When a person is accused of the 
Aoewed triable commissiou of any offence by 
in dwtrict where act reasoti of anything which 

thing which has been omitted 
to bo done, and of any consequence which 
has ensued, such offence may bo inquired 
into or tried in any district in which any 
such thing has been done, or omitted to be 
done, or any such consequence has ensued. 

lllmtmiions. 

(a.) A is wounded in tUe district of X and dies 
in district Z. The offence of the culpable homicide 
of A may be iiuiiiired into and tried either in X 
or Z. 

(6.) A Is wounded in the district of X and is, 
during twenty days, unable to follow his ordi- 
nary pursuits in the district Y, where be is being 
treated The offence of ciiusiug grievous hurt to A 
I may be inquired into and tried either in X or Y, 

(c.) A is put in fear ni injury in district X, and 
i^Hl^h^roby induced, in the district of Y, to deliver 
property to the person who put him in fear. The 
offence of extortion committed on A may be inquired 
into and tried either in district X or district Y. 

66. When an act is an offence by reason 

Pi«oe for triid ®^ relation to any other 
where act in olfentso act whicll is olso ail offcilCC, 

® ohargo of the first-meu- 
tinned offence may be in- 
quired into and tried either in the district iu 
which it happened or iu the district in wliich 
the offence, with which it was so connected, 
happened. 

Illuslrations. 

(a.) A charge of abetment may be inquired into 
and tried cither in the district in which the ab^* 
ment v/as committed, or in the district in which the 
offence abetted was committed. 
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(ft.) A charge <xt i^<^i^ng or retaining ^jtoJen 
/goods niay be Inquired into and tried, either in the 
dirttrict in which the goods were stolen, or in any 
district in which any <if them were at any time dis- 
honestly reoeived or reUioed. 

(c. Jl A charge of wrongfully concealing a person 
known to have been kidnamuxl may be inquired into 
aiid tried in the district hi which the wrongful con- 
cealing or in the district in which the kidnarmlng 
took place. 

(li) A# B, C and others combine together to abet 
,the waging of war against the Qnonn. Any of the 
conspirators may be tried in any district in which acts 
were done by any one of the persona witli whom he 
or they conspired in pursuaiicu of the original con- 
certed pUu and with rufereuco to the common 
object 


67. When it is uncertain 
or%iVhei4“2cSil "f several districts 

ia unooi- ail offouce was committed jor 
' where an oflcnce is com mi t- 

tribtoniy*' partly in one district and 

partly in another ; or 
where the offence is a continuing one and 
continues to bo committed 
hi more districts than one ; 
or 

where it consists of several 
acts done indifferent districts, 
. it may be inquired into and tried in any 
Olio of any of such districts. 


or GonsltB of Boveml 
acta. 


Mluifvalmis. 

((l) An offence committed on a journey or voyage 
may be inquired into and tried in any district, through 
which the fierson by whom the offence was com- 
mitted, or the pereou against whom, or the thing 
in respect of which, the offence was cominittod 
passed iu the course of tliat joiu'iicy or voyage. 

(ft.) An offence committed near the boundary 
between two districts may be inquired into and tggd 
in either. w 

(c.) A charge of being a thug or of having 
belonged to a gang of dacoits may ho inquired into 
and tried wherever the person charged liappens to bo 
, when the charge} is in.ic|e. 

(d.) A ch.aigc of having escaped fixim custody 
inay be inqiilr<Td into and tried wherever the person 
happens to be when the charge is made. 

(c.) A charge of criminal misappropriation or of 
criminal breach of trust may be inquired into and 
tried either in tVie district in which the property, 
which is J the subject of the offence, was received, or 
In the district or districts in which the whole or any 
part of it has been mis*appropriated, or where the 
offence of criminal breach of truht has been wholly 
or partly committed. 

if.) A steals a buffalo from B in aistrict W, and 
pw-sonaHy or l)y his ag<»ats c »n veys the Imffhlo through 
dUtriets X and Y into distrifet This is a con- 
, tinning otfenoe, nud A may bd tried either in W, 
X, Y or Z. 


68. The offence of murdqp .ae a thug, 

Mnnto . thu?. f 

dJw:oity or dacuity der may bff inquired mjbo 
wtthmurdor. and tried wherevor the per- 
son accused may happen to be when arrested, 
or iu any other district in which he might bo 
tried under any other provision of this Qido 
or any other law relating to the trial of such 
offence. 


69. Whenever any doubt arises as to the 
district in whlcli any offence 
should ho inquired into or 
doubt, district wboro fried, the High Court, with- 
^ io whose jurisdiction the 

offender is apprehended, may 
decide in which district the offence shall be 
inquired into or tried. 


70. No sentence or order of any Criminal 
Court shall bo liable to bo 
Bffect, on Hcntcnco, asido merely on the 

of holding invcsti , , . . . 

wvtion, inquiry or grouud that the luvestiga- 
iiiot, tion, inquiry or trial was hold 

iu a wrong district or Ses- 
sions division, iinlosa it is proved or appears 
that the accused person was actually }>reju- 
dicod iu his defence, or the prosecutor in his 
prosecution, by such error, iu either of which 
cases a new trial may bo ordered. 


CHAPTER VII. 


Op Criminal Jurisdiction ovisr EurpoExVN 
Beitish Subjects. 


71. The expression ** Eu- 
ropean British subjects” 
means in this Act — 


(1) All subjects of Her Majesty born, 
naturalized, or domiciled in the United 
Kingdom of Great Britain and Ireland or in 
any of the European, Americfin, or Austra- 
lian Colonies or possessions of Her Majesty, 
or in the Colony of New Zealand, or iu the 
Colony of the Cape of Good Hope or Natal. 

(2) The children and grandchildren of 
any such person by legitimate descent. 


72. No Magistrate, or Justice of the 
Peace, or Sessions Judge 
in^^BtoSSd“tay shaU have jurisdiction to in- 
vffences coromittad quire into a Complaint or try 
^ charge ag:ainst a European 
British sul^eot unless be ia 
himself a European British subject. 
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No Magififcmibe shall havo $uob jurisdiction 
nnless he is a Magistrato^ of the 1st class 
and a Justice of the Peace. 

No Justice of the Peace shall have such 
Jurisdiction unless he is a Magistrate of the 
Ist class. 

73. Any Magistrate who is authorized 
^ by law to entertain cora*- 
complaints and issue plauits,may entertain against 
procoBB. European British subjects 

such complaints as he is authorized to enter- 
tain in the case of other persons. 

If he issues any process for the purpose 
of compelling the appearance of a European 
British subject accused of an offence, such 
process must be returnable before a Magis- 
trate competent to inquire into or try the | 
case. 

Maffiatrates of the 74 competent Ma- 

Istclaaa, being Euro- . , , * . ‘ . . . 

po/tn British sub- gistratc may inquire into 
complaints of any offence 
quire inV) com- made against a European 
British subject. 

If the offence complained of is a Magls* 

™ s- r trate *8 case and can, in the 
tmto xnny try, and opinion of such Magistrate, 
diction!'^ adequately punished by 

him, ho shall proceed as is 
hereinafter in this Code directed, according 
to the nature of the offence ; and, on convic- 
tion, may pass on such European British 
subject any sentence warranted by law, not 
exceeding three months* imprisonmont, or 
fine, up to one thousand rupees or both. 


Sessions Judges for not less than thtec years, 
may pass on European British subjects any 
sentence, warranted by law, not exceeding 
one year*s imprisonment, or lino, or both. 

If at any stage of the proceedings, the 
Sessions Judge thinl^s the offence cannot 1)6 
adequately punished by such a sentence, he 

Wbon Sessions ^>8 opinion tO 

Judge finds hi« that enoct and traiisfor the 

powers inadequate. 

Sessions Judge may either himself bind over, 
or direct the committing Magistrate to bind 
over the complainant and witnesses to ap* 
pear before such High Court. 

77. If the Sessions Judge of the Sessions 

Procedure when division, withiu which the of- 
Sesfeitms .fudge is teuce IS Ordinarily triable, is 
European British sub- 
ject, the case shall be iHSport- 
ed, by the committing Magistrate, for the 
orders of the High Court. 


78. Trials of European British subjects 

McKie of eonduet- t**® ^ourt of Session 

ing trials by Court ‘ shall 06 Conducted accordipg 
of sosBion. provisions of chapter 

XJX. 

In trials with assesisors not less than half 
the number of assessors, and in trials by 
jury not loss than half the number of jurors 
shall bo European British subjects. 


79. Any European British subject who 
Appeal from con- convicted by a Competent 
viction of Mioh «ub- Magistrate of any offence 

j.ethyMa«istrate. 

Court of Session or to the High Court, 


75, When the oflFence complained of enn- 


80, Any European British subject who is 


not, in the opinion of snob from con co'^icted of any offence by 

Magistrate, be adequately Wiotum by Court of any Court of Session, raav 

• 1 .’ j ; L ! SeHaion. i 


When commitment 
is to be to Court of 
Session. punished by him, and is not 

punishable with death or with transporta- 
tion for life, such Magistrate shall, if he 
thinks thiit the accused person ought to be 
committed, commit him to the Court of 
Session* 

When the offence complained of is punish- 

Whsnoommitment .‘‘W® transport- 

ifi to bo to High ation for life, the commit- 
ment shall Jjo to the High 


Court 


Court. 


76. 


Sessions J udges or Additional Sessions 
Judges, and, when specially 
empowered in that behalf 
by the Local Government, 
Assistant Sessions Judges who are European 
British subjects and who have been Assistant 


Jui 

Court of 


81. 


ai>peal to the High Court. 
Any European llritish subject who 
is detained in custody by 
any person, and who oons'i- 
der dotontion to ap- dors such detention iinlaw- 
Suco hin ■ ful, may apply to the High 

Court, which would have 
jurisdiction over him in respect of any offence 
committed by him at tho place where ho is 
detained, or to which he would be entitled 
to appeal from any conviction for any snob 
offence, for an order directing tho person 
detaining him to bring him before the said 
High Court to abide such farther order as 
may be made by it. The 
High Court, if it thiuke 
may, before issuing such 


I’rweduro on aiidx 
ipplicatlou. 
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order* inquire on affidavit or otbererise, into 
the grounds on which it is applied for* and 
grant or refuse such application ; or it may 
issue the order in the first instance* and 
'^hen the person applying for it is brought 
before it* it may make such farther order in 
the caee as it tliinka fit after such inquiry 
as it thinks necessary. 

The. High Courts may issue such orders 
throughout the territories over which they 
have jurisdiction and over such other places 
fp the Governor-General in Council may 
okeot 

82. Neither the High Courts nor any 

« r 1 Judge of such High Courts 

Power of High , ^ t 

Oouru as to Issue of Shall 1SSU6 any writ of moeas 

corpus, mainprise, de homine 
replsgimdo, nor any other writ of the like 
nature beyond the Presidency towns. 

83. When any person claims to be dealt 

« ^ 1 . with as a European British 

Procedure on claim i • u u 1 1 i. i. xu 
ofBuropeen British subject, he shall State the 

SSKsittJh* grounds of such claim to the 
Magistrate before whom he 
is brought for the purposes of the Inquiry or 
trial ; and such Magistt*ate shall on such 
statement decide Whether he is or is not a 
European British subject* and shall deal with 
him accordingly ; and if any such person is 
dissatisfied with such decision* the burden 
of proving that it was wrong shall be upon 
him. If the Magistrate decide that the 
accused person is not a European British 
subject, the trial shall proceed, but such 
decision shall form a ground of appeal. 

84. If a European British subject does 

not claim to be dealt with as 
stSSa^ before the Magifltratd| 
before whom he is tried or 


oommltted, he shaU he held to have waived 
his privilege as such European British sub- 
ject 

If the Magistrate has reason to believe 
that any person brought before him is a 
European British Subject, it is his duty to ask 
him whether he is one or not. 


1 f ^ person, who is 

u not a European British sub- 

and does not object, the 
proceedings shall be va^lid. 

86. All High Courts shall deal with pro- 
peedings against European 
British subjects outsidet of 
the Presidency towns in the 


manner in which they are empowered by 
this Act or by any other kw in force for the 
time being to deal with the proceedings of 
Magistrates outside the Presidency towns ; 
and not according to the law of England 
relating to tiie dealings of the superior 
Courts in England with the proceedings of 
Justices of the Peace in England, 

'The High Courts shall have the same 
powers with respect to the inquiries and 
charges against European British subjects 
as Courts of Session have with respect to 
inquiries and charges against other persons. 


87. All Magistrates and Courts of Session, 
proceeding against European 
British subjects under this 
subjects to be rogu- chapter, shall proceed under 
ktod by this Act. provisions of this Act 

and not according to the law of England re- 
lating to Justices of the Peace ; and all the 
provisions of this Act, not inconsistent with 
the provisions of this chapter, shall apply to 
such proceedings. 


88. European British subjects sentenced 
Place of conane- fo imprisonment shall be con- 
. fined in such places as the 
Local Government may either specially or 
generally appoint. 


PART III. 

OF THE POLICE. 

CHAPTER VIII. 

Offences op which information must be 

GIVEN TO THE PoLlCB, AND DUTY OP THE 
PUBLIC. 

89. Every person aware of the commis- 

Aiipor»«t.gi« of any offence made 
information of cer> punishable under SeCtlOBS QUO 
tain offences. hundred and twenty -one, one 
hundred and twenty-one A, one hundred 
and tweuty-two, one hundred and twenty- 
three, one hundred and twenty -four, one 
hundred and twenty-four A, one hundred 
and twenty-five, one hundred and twenty-six, 
one hundred and thirty, three hundred and 
two, three hundred and three, three hundred 
and four, three hundred and eighty-two, 
throe hundred and ninety-two, three hun- 
dred and ninety-three, three hundred and 
ninety-four, three hundred and ninety-five* 
three hundred and ninety-six, three hundred 
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and niuety-eeven, three hundred and ninety- 
eight, three hundred and ninety-nine, 
four hundred and two, four hundred and 
thirty-five, four hundred and thirty-six, 
four hundred and forty-nine, four hundred 
and fifty, four hundred and fifty-six, four 
hundred and fifty-soveu, four hundred and 
fifty-eight, four hundred and fifty-nine or 
four hundred and sixty of the Indian Penal 
Code, shall in the absence of reasonable ex- 
cuse, the burthen of proving which shall lie 
upon such person, give information of the 
same to the nearest Police officer or Magis- 
trate. 

90. Every- Village Headman, Village 

, Watchman, owner or * 00 - 

otiSr8bo?indto*ri. cupier of land, or the agent 

port certain mattore. SUCh OWUer 01* OOCU- 

pier, and every native officer employed in 
the collection of revenue or rent of land on 
the part of Government or the Court of 
Wards, is bound forthwith to communicate 
to the nearest Magistrate, or to the officer 
in charge of the nearest Police station, any 
information which he may obtain respect- 
ing — 

(a.) the residence of any notorious re- 
ceiver or vendor of stolen property at the 
village of which he is headman or watchman, 
or in which he owns or occupies laud, or 
collects rent or revenue, as the case may be ; 

(6.) the resort to any place within the 
limits of such village of any person or 
persons known or reasonably suspected of 
being a thug or robber ; • 

(c.) the commission or intention to com- 
mit suttee or other non-bailable offence at 
or near such village ; ; 

((/.) the occurrence of any sudden or 
unnatural death. 

91. Every person is bound to assist a 

Magistrate or Police officer 
demanding his aid in the 
Foiico in cortain prevention of a breach oi 
^ the peace, 

or in the suppression of a riot or an affray, 
or in the taking of any other person whom 
such Magistrate or Police officer is authorized 
to arrest. 


CHAPTER IX. 


Or Abrbst without Wabbabt. 

B A Police officer may, 

arrert without war- Without orders from a Ma- 
gistrate and without a War- 
rant, arrest,— 


Firstly — Any person who in the sight 
of such Police officer commits a cognisable 
offence. 

Secondly , — Any person against whom a 
reasonable complaint has been made or a 
reasonable suspicion exists of his^haviug been 
concerned iu any such offence. 

Thirdly . — Any person against whom a 
hue and cry has been raised of his having 
been concerned in any such offence. 

Fourthly . — Any person who has been 
proclaimed either under this Act, or in .a 
District or Police Gazette or notification. 

Fifthly — Any person found with property 
in his possession which may reasonably be 
suspected to be stolen property. 

Sixthly , — Any person who obstructs a 
Police officer wiiile in the execution of his 
duty, or who escapes from lawful custody, 
and 

Seventhly . — Any person reasonably sus^ 
pected of being a deserter from Her Majes- 
ty’s Army or Her Majesty’s Indian Army. 

93. Any person known to have commit- 

Pe™onch.rg«ir.. ted or Suspected of having 
fusing to give bin Committed au offence for 
u»mc«ndr«rid»c. ^ Police officer is not 

authorized to arrest without a warrant, and 
who refuses on demand of a Police officer to 
give his name and residence, 

or gives a name or residence which there 
is reason to believe to be false, 

may be detained by such Police officer for 
the purpose of ascertaining the name or resid- 
ence of such person; and shall, within 
twenty-four hours, bo forwarded to* the 
Magistrate having jurisdiction, unless before 
that time his true name and residence are 
ascertained, in which case such person shall 
be forthwith released. 


94. An onicer in charge of a Polioe 

Arreetof vagabonds. f^tioU may, without ordep 

from a Magistrate and with- 
out a warrant, arrest or cause to be arrested 
'any person, found lurking within the limits 
of such station, who has no ostensible meahs 
of subsistence, or who cannot give a satia- 
faotory account of himself, 

or any person who is a reputed robber, 
house-breaker, thief, receiver of 
perty knowing it to be stolen, 
or who is of notoriously bad livelihood. 





am' 'OSssbyse. 


Eyerji l;^o3ice officer siuiH prevent, 

, e.ttd msty interpose fur the 

purpose of preventiug, the 
ootnmission of any cogniz^ 

able offence. 

. 96, Every Police officer receiving informa* 
In»,n»»a«iofde. *!<«' of a desiffn to commit 
commit siich uny suoh olience, shall com* 
ofcitccB. rnunicato such information 

to the Police officer to whom he is subordi* 
nate, and to any other officer whom it may 
concern to prevent or take cognizance of the 
commission of any such offence. 

97. A Police officer, knowing of a de- 

sign to commit any such 
off«nce, may arrest, without 
orders from a Magistrate and 
without a warrant, tho person so designing, if 
the commission of tho oOence cannot be 
otfaerwisp prevented. 

98. A Police officer may, of his own 

autliority, interpose for tho 
^ prevention of any injury 
attempted to be committed 
ill his view to any public property, moveable 
or immoveable, 

or to prevent tho removal or injury of any 
public land-mark, or buoy or other mark 
used for navigation. If necessary such Police 
officer may detain tho person ^ doing such 
injury according to tho provisions of section 
ninety*tbreo. 

99. If there is reason to believe that any 

person, liable to arrest under 
' in^sB to be ai- chapter without a war- 
tored by pers- n of rant, of whom a Policc othoer 
March. ^ search, has entered 

into or is within any house 
or place, it shall bo the duty of the person, 
residing in or in charge of such house or 
{dace, on the demand of such Police officer, 
to allow ingress thereto, and all reasonable 
facilities for- a search therein. 

100. If ingress to such house or place 

wfcero cannot bo ohtaiuod under 
not obtain- section ninety-inne, the 
, Police officer, authorized to 

make the arrest, shall take such precautions 
as niay be necessary to prevent the escape of 
the peraon to bo arrested and send immediate 
information to any Magistrate baviug juris- 
diction. , , 

If a warrant cannot be obtained without 
affording such person an opportunity of es- 
cape, aud there is uo person authorized to 


enter without a wazrant on the spot, the 
Police officer may make an entry into such 
house or place and search therein. 

101. A Police officer making an arrest 

Person flrrestod to under this chapter shall, 

^«wXr*'ia uiinec^ary delay. 

Charge of Police talco or seud tho person ar- 
station. , rested before the Magistrate 

having jurisdiction in the case, or before the 
officer in charge of a Policc station. 

102. When any officer in charge of a 

Police-station requires any 
officer subordinate to him to 
Bubewdinatetoarroot arrest without a Warrant 

without waj-iMut / . , . , , • t* * 

(otherwise than lu hia pre- 
sence) any person who may lawfully be ar- 
rested by such officer without a warrant, he 
shall deliver to the Police officer, required to 
make tho arrest, an order in writing, specify- 
ing the person to bo arrested, aud the offence 
for which the arrest is to bo made. 

The provisions of sections ninety-one and 
one hundred and seventy-six to one hundred 
and eighty-two (botli inclusive) shall apply 
to every order iu writing issued under this 
section. 

103. For the purpose of arresting any 

„ ^ , person accused of a cogniz- 

oflFeiiders into other ablo offeilCC, a PollCO odlCer 
jiinsdictjona. pursiio any such person 

into tho limits of the local jurisdiction of 
another Police officer, whetlier subordinate 
to the same Magistrate ms himself, or to the 
Magistrate of any other District, and 
whether such- place be in tho same province 
or not. 

104. Any person attending a Criminal 

^ . i.. 4 . f Court, although not upon 

Detention uf of- . ® 

fun<ier0 attending ail avrest or summons on 
a complaint made, may be 
dotHinod by such Court for the purpose of 
examination, for any offence which from the 
evidence he may appear to have committed, 
and may be proceeded against as though ho 
had been furcsted or suinpaoiied ou a com- 
plaint made. 

When the detention takes place in tho 
course of an inquiry under chapter XV, or 
after a trial has been begun, the proceed- 
ings in respect of such person shall be 
commenced . afresh aud the witnesses rfr- 
, heard. 
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Ov ABBiEBT'Bt Pi«T«» Pbbsohs. 110. A Polico ofiScer may not, without 

... . . L ■ What offMOM Vo of » Magistrate of 

105. Any private person may arrest any uJSfir "“rM; the first or second class, in^ 

. , pe™oii who, m fais vioi^ g»te. vestigate an offence not cog- 

pe^iSS, commits n n.jn-hnilable and ni^able by the Police. 

cognizable oflenco. ^ Magistrate of the first or second clasa 

106. The master or mate of a British ““‘y* provided in sections twenty-four and 

^ ^ merchant ship may, either tw«»ty-si.r, order the Police to investigate ; 

with or without the assU- on receipt of an order to investigate a 

ance of the Police, who are »«n-cognizal.lo case, a Police officer may ex- 
hound to aid if so required by such master powers in respect of the in- 

or mate, arrest seamen or apprentices duly vestigation as lu a cognizable case. 

engaged, under the Statute 17 & 18 Vic.,, m. JSIothiuA in section one hundred and 
c. 104, or other law for the tihie being »> ten shall be held to interfere 

force relating to merchant shipping, who vosf^Tn roKruy witli the exercise of any 
refuse to join or desert from the vessel in special or locaUiiw powers vested in a Police offi- 
xvhich they contracted to serve. ccr hy any special or local law, or with the 


engaged, under the Statute 17 & 18 Vic., „ 
c. 104, or other law for the tihie being in 
force relating to merchant shipping, who 
refuse to join or desert from the vessel in 
which they contracted to serve. 


Such arrest shall bo made only at the performance of any duty whiclj is imposed 


request and on tbe responsibility of such 
master or mate, and ho shall bo rcMjuii'ed by 
the Police to accompany the arrested person, 
should ho be apprehended, before the Ma* 
gi.strate having jurisdiction ; and it shall bo 
the duty of such muster or mate to obey 
sucli requisition. 

107. A private person making an arrest 
under this diopter shall 
forthwith make over the 
person arrested to a Police 
officer ; and, in the absence of a Police 
officer, shall take such person to the nenrest 


upon a Police officer by any such special or 
local law. 

13 2. Every complnint, preferred to an 
officer in charge of a Police 
liOTuJbeS wiittaK! Station, sliall be reduced into 
. writing, and Khali be isigned, 
sealed, or markerl by tlic person making It ; 
and the substance thereof shall be entered in 
a bool; to bo kept by such officer in the form 
prescribed by the Local Oovernment. 


person ancsteu lo a i once ij. i-x* r jj. 

jxL 1 ^ ^ \ e n 1 * 113. If a complaint IS preferred to an 

officer: and, m the absence of a Police J t>v 

officer, shall take such person to the nenrest romriaint fn won- .S ^ ‘mge o a o ice 

Police station. The ]>dicc shall deal will. co«ni.U cw. « ! I 1 l 

, j- X XI * • c within his local lunsdiction 

such person according to tho provisions of ^ i ; » x • n i xi. 

^ . • X ii of an ofience wlncn IS not cognisable by the 


section ninety-two or ninety-throe, as tho 
case may be, and shall not arrest or detain 
him unless ho appenrs to be liable to arrest 
or detention under tho section applicahle. 

108. When any offence is cominittcd in 

OfTenorcommiti^i pi'csence of a Magistrate-, 
in Magiatrate^s pre- he may order any person to 
arrest the offender, and may 
thereupon compjjit him to custody, or. if the 
offence is bailable, may admit him to bail. 


CHAPTER X. 

f 

Powers op the Police to investigate. 
109. An officer in charge of a Police sta- 


PoUce, the Police officer shall enter the sub- 
stance of it in the station diary, and shaP ““ 
fer the complainant to the Magistrate. 

114. If, from information or otherwise, 

Cpo»i«fornn.ion. ?.’* « P®" 

&C , I'olice ofvicor in lice station has reason to sus- 

‘iTO«S^i"n''r:r.rn W P®®* the Commission, within 
dopuio a suborOi- hi.s lof'iil jurisdiction, of an 
offence cognizable by the Po- 
lice, he shall send immediate intimation 
to tho Magistrate having jiirisrliction, and 
shall proceed iu person fir shall depute oihe 
of his subordinate officers to proceed to the 
spot to investigate the fficts aud circum- 
stances of the case, and to take such mea- 
sures as may be necessary for the discovery 
and apprehension of the offender. 

Police officers shall investigate offences 


What ofloaccs po- ' ‘ Order of a committed within the local limits of their iu- 

Police. cognizable by tbe committed outside of those limits iu cases in 


11 .- 17 . 





TS* dmimtui: 


jdct"i3L* 


ygshkh a Magistrate^ might, under the pro^i> case which such officer is investigating ; and 
BioiJB of chapter VI, inquire into an offence such person shall attend as required and 
not committed within his district, shnll answer all questions relating to such 

No such proceeding shall, at any stage, be case put to him by such officer : 
called in question on the gro^nid that such Provided that no person shall be bound to 
offence was not committed within such answer any questions tending to criminate 
officer's local jurisdiction. himself. 

116 Such Magistrate, on receiving inti- officer in charge of a Police sta- 

mation of the commission of oral 'examination or other Police officer 
any such offence, may at 9f ^itnoases by ro- making an investigation, 


Prellmtnary in< 
qutfy. 


once pi*oceed, or depute any 
Magistrate subordinate to him to proceed, to 


may examine orally any per- 
son supposed to be acquainted with tlie facts 


bold a preliminary inquiry in\o or otherwise circumstances of the case, and may 


to dispose of such case in the manner pro- 
vided in this Act. 

I ] 6, Provided that, when any complaint 

W!.«.jo«nnve,. pe«oii 

Ugftiion by name and the case is not 

of a serious nature, the offi- 1 
cer in charge of a Police station need not 
proceed in pei*son or depute a subordinate 
officer to make an investigation on the spot, 
uAless such local investigation appears to be 
necessary. 


117; Provided that, if it appear to the be offered to confess 
officer in charge of a Police 
station that there ie no suffi- wise to make 
Hufllcifnt ground for oient ground for entering on whether such j 
invwtteatmn. investigation, or that tlie u<> PoHc 

immediate apprehension of the accused is not prevent the pe: 
necessary for the ends of justice, he shall o** otherwise, 
not proceed in the case, but shall report the which, he may 
substance of the complaint or information t>wn free will, 
for the orders of the Magistrate having 121. . No F 
jurisdiction. 

Such report shall be submitted through cord Statement oi 
such superior officer of Police as the Local confession 
Government shall, by general or special a person accuse 
order, in that behalf appoint. Such superior Provided tha 
officer may give such iustructious to the 
officer in charge of the Police station as he 
deems fit, and shall, after recording such in- statement or i 
str^ctions on such report, transmit the writing for his ( 
papers without delay to the Magistrate or from givir 
having jurisdiction. declaration. 


reduce into writing any statement .made by 
the person so examined. 

Such person shall be bound to answer all 
questions relating to such case put him by 
such officer other than questions criminating 
himself. 

No statement so reduced into writing shall 
Provieo signed by the person mak- 

ing it, nor shall it be treated 
as part of the record or used as evidence. 

120. No Police officer or other person 
shall offer any inducement 
to an accused peraon by 


threat or promise or other- 
wise to make any disclosure or confession, 
whether such person is under arrest or not. 

But no Police officer or other person shall 
prevent tlie person arrested, by any caution 
or otherwise, from making any disclosure 
which, he may be disposed to make of his 
own free will. 


118. An officer in iffiarge of a Police sta- 
, tion or other officer making 
po^or to Aiu&mon ftu investigation may, by an 
witaiofiMs. order in writing, require the 

atteudence before/ himself of any person. 


121. .No Police officer shall record any 

„ ^ statement or any admission 

Police not to re- „ . i . 

cord etetement or or COUfeSSlOll ot gUllt, which 
confession made before him by 

I a person accused of nny offence ; 

Provided that nothing in this section shall 

! „ , preclude a Police officer 

Proviso. i j • , 

from reducing any such 

statement or admission or •confession into 

writing for his own information or guidance, 
or from giving evidence of any dying 
declaration. 

122. Any Magistrate may record any 

statement made to him by 

auy pergoo, or any (jpnfes- 

sutomenu and con- siou made to him by any 
foi.moDt person, aocuaed, of an offence 


being within the limits of his ov.a or any by any Police officer or other person. Such 
adjoining station, who, from the staiement stateijients shall bo recorded in the manner 
of the complainant or otherwise, appears 'to hereinafter prescribed for recording endence, 
be acquainted with the circumstances of any nnd such confessions B&aU be taken in th* 
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mftnner provided in /sections three hundred 
and forty-five and three hundred and forty- 
six, and shell, when recorded, be forwarded 
to the Magistrate by whom the case is in- 
quired into or tried, No Magistrate shall 
record any such confession unless, upon in- 
quiry, he has reason to believe that it was 
made voluntarily, and he shall make a me- 
inorandum at the foot of any such confession 
to the following effect : — 

I believe that this confession was volun- 
tarily made.'* 

(Sd.) A. B., 

’ Magistrate, 


123. If the person arrested appears from 

the information obtained to 
Foi?co^*^****^*^ committed the offence 

charged, and the offence is 
not bailable, the officer in charge of the 
Police station shall forward him under cus- 
tody to the Magistmte having jurisdiction, 
and shall bind over the complainants, if any, 
and so many of the persons who appear to 
he acquainted with the circumstances of the 
case as may be necessary, to appear on a 
fixed day before such Magislrate, and to 
remain in attendance till otherwise directed. 

When any subordinate Police officer has 
made any investigation under this chapter, 
be shall, if so required by the officer in 
charge of tlio Police station, submit a report 
of such investigation to him ; or he may do 
so without such requisition ; and the officer 
in charge of the Police station shall then 
proceed as if he had made the investigation 
himself. 

124. No Police officer shall detain an 

Apeueed not to 1)0 accused persou in custody 

detained by Police for a longer period than, 
more tlian twenty- j r . * 

four hours without Under all the circumstances 
epeciai authority, jg reasonable; 

and such period shall not, in the absence 
of the special order of a Magistrate, whether 
having jurisdiction to inquire into or try the 
case or not, exceed twenty-four hours, exclu- 
sive of the time necessary foil the journey 
from the place of arrest to the Magistrate's 
Court, 

If the investigation has not been completed 
within twenty-four hours and no such special 
order has been passed, and it there are 
grounds for believing that the accusation is 
well founded, the officer in charge of the 


Police station shall forward the accused per- 
son to the Magistrate having jurisdiction, with 
a statement of the offence fur which he has. 
been arrested. 

A Magistrate authorizing detention under 
this section shall record his reasons for so* 
doing. 

If such order be given by a Magistrate 
other than the Magistrate of the District or 
of a division of a District, he shall forward 
a copy of his order, with his reasons for 
making it, to the Magistrate to whom be is 
subordinate. 


125. If it appears to the officer in charge 
V, j r. 1 , of the Police station that 

Procedure of Police . . ^ /v. . . . , 

in cuso of deficient there 18 not sniucieat evid- 
evidouco. g,. reasonable ground 

of suspicion to justify the transmission of an 
accused person to the Magistrate, such officer 
shall release the accused person on bail, or 
on his own recognizance, to ajipear when re- 
quired, and shall submit a report of the 
case for the orders of the Magistrate having 
jurisdiction. fcJuch report shall be submitted 
through the superior officer of Police, men- 
tioned in section one hundred and seventeen, 
who mny, ponding the orders of the Magis- 
trate, give instructions as to the conduct of 
the investigation. 


12G. A Police officer, making an investi- 
gation under this chapter, 
pSingr*'" “'shall day by day enter hie 
proceedings in the investi- 
gation in a diary, setting forth the time at 
which the complaint or other information 
reached him, the time at which he began and 
closed his investigation, the place or pla^bes 
visited by him, and a statement of the cir- 
cumstances ascertained by his investigation. 

Any Criminal Court may send for the 
Police diaries of a case under inquiry or 
trial in such Court, and may use such diaries 
to aid it in such inquiry or trial. Neither 
the prisoner nor his agents shall be entitled 
to call for them, nor shall he or they be 
entitled to see them merely because they 
are referred * to by the Court.; but if they 
are used by the Police officer, who made 
them, to refresh his memory, or if the Court 
uses thorn for the purpose of contr^i<iting 
I such Police officer, the provisions of the law. 
I relating to documents used for such purposes 
shall apply to them. 





THiB OBS*EVfift; 






127. Theinvesti^tibnshiill be oomi^leted District bo inserted iu the bond, it shall be 
ivithout unnecessary delay, held to include nuy Court to which such 
of J?oa«e asso^uias it is completed, Magistrate nmy refer the caso for inquiry or 

the Police ofiicer making the trial, provided notice be given to such cdm- 

shall forward to the Magistrate having plaiiiaut or witness, 
jurisdiction a, report in the form prescribed the' day whereon the 

by the Local Govemmeiit, seltiug forth the accused person is to appear, if bo has been 

names of the parties, Iho nature of the admitted to bail, or the day on which he 

complaint, and tho names of the persons uiay be expected to arrive at the Court of 
Who appear to be acquainted with the ciroum- Magistrate, if ho is to be forwarded in 

Stances ox tho case, and shall also soml to ^yg^ody 
such Magistrate any weapon or article which 


it may be necessary to pruduce before him. 

The Police olticer shall sttito whether the 
flicoused person has been forwarded in custody, 
or has been released on bail or on his own 
recognizance. 

If the accused person bo detained iu cus- 
tody, the Police otticer shall state the fact 
aud the cause of his detention. 


128. A person aocuseal of any non-bail- 

Adjnliaiontobaii ottcuce shall not bo ad- 
mitted to hail, if there ap- 
pear reasonable ground for believing that he 
has been guilty of the ofleiice imputed to 
him. 

But a person accused of any bailable 
offoiice shall be admitted to bail, if sulUci-nt 
bml be tendered for his a.p[)earauce before 
the Magistrate having jurisdiction in respect 
of the olfeuce. 


The officer in whose presence the recogniz- 
ance is executed shall, after delivering to the 
coniplaiuant or one of t*he witnesses a dnpli- 
cato thereof, send it with his report to the 
Magistrate having jurisdiction. 

No Police officer shall, except as provided 
iu the next following section, accompany the 
complainant or witnesses on his or their w’ay 
to the Court of the Magistrate. 


j31. A Police officer shall not subject 
complainant or witJiess 
wHSiwIut t™.c. to rcslruiut or uunocussary 
mi.j.-tcd w i-e- incoiiveuioiice, nor rcqiuro 

ttUttlut , . , . ' A. V 

him to give any security tor 
his ajipearanco other than his own recoguiz- 


But if any complainant or witness refuses 
to attend, or to execute the 
iaiuHot or witiiosH rccognizaiice directed in sec* 


139. The bail to be teken under ecctiou 

one hundred and twenty- cubtudy. ..f a 

tail not to bo ox- dw.n ofilCCl lU ch«ilgC ot a 


one hundred and twenty- 
• eight shall not bo excessive; 

and the surety or siiroties 
tn , « .X himself or them- 

selves under a specifac pen- 
ally to produce the accused person before 
th© Magistrate on or befire a fixed day, 
aud from day to day, until otherwise di- 
eted, to answer the complaint. 

130, Every complainant and other person 
acquainted with the facts 


Police station may forward him under cus- 
tody to tho Magistrate having jurisdiction, 
who may detuiu him in custody until he 
executes such recognizance, or until the 
hearing is oouipleted. 

132. Officers in charge of Police stations 
shall report to the Magis- 
Poiice to repurt of tho District, or tho 

apiMc lensious. Magistrate of the division 


tTSStoeSicuto und circumstances of the District, the cases of all persons ap- 

re^guizwicestoap. case, whose attoiidance be- p,-ehcnded within the limits of their rospect- 
^ fore the Magistrate having stations, or detained under section niiiety- 

jurisdictiou is deemed necessary by the whether such persons have been 

Pdlice 'Officer making the investigation, shall j^(ti,)itted to bail or otherwise under whatever 
execute a reqoguizance in tl^e Form (F) given j)orsons may have been arrested, 

in the second schedule hereto, or to the like i ^ i ;i i 

effect, for app^ranee before the. Magistrate No person who has been appreheuaea by 

having jurisdiction in respect of the offence , ^ u 

If. the Court of the Magistrate of the on Ins own recagmzanoe, o 

District of of a Magistrate of a division of a i under Ute special order of a Mugistiate. 
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133. The officer in charge of a Police 

PoHco to tnqoiro ^ceiving notice 

ood report on uona- or luformution of tho nuiia- 
S^tL. tural or Biiddcn death of any 

pei-son, Bhall immediately 
giro intimation thereof to tho nearest 
Magistrate duly authoi ized, and shall proceed 
to the place where the bod^" cf such deceased 
person is, and there, in tho presence of two 
or more respectable inhabitants of the neigli- 
bourhood, shall make an investigition, and 
report the apparent cause of doatli describing 
any mark of violence which may be found 
on the body, and statiijg i?i what manner or 
by what weapon or instrument such mark 
appears to have been inflicted. 

The report shall be signed by smrh Police 
officer and other persons, or by so many of 
them as concur therein, and shall be fi'rth- 
uith forwarded to the Magistrate of tho Dis- 
trict or to the Magistrate of tlie division of 
a District. 

When there is any doubt regarding the 
cause of death, the Police oilicor .shall for- 
ward tho body, with a view to its being exa- 
mined, to the n(?arest Civil Surgeon or 'other 
medical oflicer appointed in this behalf by 
the Govornineut, if the slate of the 

weather and tl»e distance admit of its being 
BO forwarded without risk of putrefaction on 
the road. 

In the presidencies of Madras and Bom- 
bay, tho bead of the village may alho in 
like manner make the investigation and re- 
port to the nearest Magistrate duly author- 
ized. 

134. An oflicer in chnrgo of a Police 

' station may, by an order in 

Power to surnmoa Summon two or 

more persons as aturesaid 
for the purpose of tho said investigation, 
and any other person who appears to be 
acquainted with the facts of the case. Any 
person so summoned shall be bound to 
attend audio answer all questions (other 
than questions which would criminate him.) 

If the facts do not disclose a cognizable 
offence to which section one hundred and 
twenty-seven is applicablf, such ])ersons 
shall not bo required by the Police officer to 
attend a Magistrate’s Court. 

1 35 . The nearest M a yi strate, d uly author- 

, , . ^ ized, may hold an inquiry 

Inauiry into cause . 

<rf each de.ith by into the canso of any snen 
nearest MAgtatrate. either instead of or 

in addition to tho investigation held by the 


Police-officer; and if ho does so, be shall 
have all the powers in conducting It which 
he would have in holding an inquiry into an 
offence, although no specific charge has been 
made against any person, 'fho Magistrate 
holding such an inquiry shcill record the 
evidence taken upon it in any of the man- 
ners hereinafter prescribed, according to the 
circumstances of the case. 

J36. The powers to he exorcised by an 
oflicer in charge <d* a Pol 

Substitute for oifi- station under this chapter 
Police atilt ton durio^ shall be cxcrcised, in the 
event of his absence from 
tho station house or of his 
illness, by the Police officer next in rank 
present at tlic Police station, above the rank . 
of a constable. 

137. Officers of Police superior in rank 

to ofticers in charge of a 
rWofflcw8ufi-o7c^' Station may exeroiso 

the same powers throughout 
their local jurisdictions as may he exercised 
by officers in charge of Police stations with- 
in tho limits of such stations. 

138. For the purposes of this Act, an 

Assistant District Superin- 

Asftififnnt lUstrict teiulent of Polico may exer 
Coiieo mav exorcise ciso any of tho powei;s 01 a 
District Superinteudent of 
P(»lice, subject to tlie control 
of such District Sujjcrinteiulent of Polico ; 
or, in tho absence of the District Siiperiu- 
teiident of Polico and the Assistant District 
Superintendent, the senior officer of Police 
on the spot may he directed by the Magis- 
trate of tho District to exercise the powers 
of a District Superintendent of Police. 


PART IV. 

OP PBOCEEntlTQS TO COMPEL 
APPEARANCE. 


CHAPTER XI. 

Op Complaints to a Maoistratb. 

139. Proceedings to compel the appear. 

ance before a Magistrate of 
proewsm. persons accused or suspected’ 
of oficncea, who have uot been arrested with.-* 
out warrant, may be by summoRS or by 
wanant. 
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,, ,. , . 140, A sumixioDB or ft, 

or vnunmt may ^ wftrrftut may bo losued — 

ftBUGld* 


(a.) Upon a report by the Police under 
chapt^ X ; but if the person complained of 
ia, ftlrewiy in ouatody, no complaint, summons 
or warrant la necessary. 

(6,) Upon information or report by a 
Police officer as to a non-cognizahle offence. 
Such information or report shall be regarded 
as, ft complaint. 

{€,) Upon a complaint by a private per- 
son. Any person acquainted with the facts 
of ft case may make a complaint. 

(d,) Upon suspicion entertained by a 
Magistrate that an offence has been com- 
^ mitted. 


Who may, enter- 141. -The Magistrate of 
tain compiAihtfl. , the District, 

any Magistrate of a division of a District, 
or any Magistrate duly empowered in that 
behalf, ill any case which he is competent to 
try or to commit for trial, 

may entertain a complaint of an offence, 
whether preferred directly by the complain- 
ant, or on report of a Police officer, and may 
issue process in the manner hereinafter pre- 
scribed to compel the appearance of persons 
accused of such offences. 

Any Magistrate to whom any case is duly 
referred, by any Magistrate 
Mectofroferonco. empowered to make 

such reference, may dispose of such case. 

A complaint or a Police report gives 
jurisdiction to a competent 
Magistrate to inquire into 
or try any offence covered 
by the facts complained of or reported, and 
also to try or commit for trial any person 
who, ftt the time when the complaint or 
report is made, or subsequently, appears to 
have committed the offence disclosed. 


142. The Magistrate of the District, 

any Magistrate of a 
wfetcTpiaiir* dwisionof a District, 

or any Magistrate duly 
empowered in that behalf, 
in any case in which he is competent to try 
or to commit for trial, / 
may, without any complaint, take cogniz- 
ance of ftuy offence which he suspects to 
have been oommitted, and may issue; process 
in the manner hereinafter prescrio^d to oom- 
,pel the appefttance before him of persons 
whom he suspects to have committed any 
such offence. 


li^othing in this or in the last preceding 

Cottiplaliitorsanc- be held to ftU- 

Uoo required in cer* thoi’ize ft Magistrate to take 
tain oogiiizaiice of ft ease without 

complaint, when the offence falls under 
Chapters XIX, XX or XXI of the Indian 
Penal Code ; nor to entertain a complaint, 
or to take cognizance without complaint, of 
an offence without sanction, where such 
offence, by any law in force, may not be en- 
tertained without sanction. 


143. The Magistrate of the District, 

Who may commit any Mftgistriito of a divi- 
for trial. of a District, 

any Magistrate of the (irst class, or, 
any Magistrate duly empowered in that 
behalf, 

may commit any person to the Court of 
Session for any offence triable by such Court. 


144. When, 


Btxamination 

compluinaut. 


of 


in order to the issuing of a 
summons or a warrant 
against any person for any 
offence, a complaint is made 
to a Magistrate, such Magistrate, if he is 
competent to receive such ouinplaint, shall 
examine the complainant' 


The examination shall be reduced* into 
writing in a summary manner and signed by 
the complainant, and also by the Magis- 
trate. 

Where the complaint has been made by 
petition, and the Magistrate 
of irregu* to examine the com- 

plainant, the trial of the 
person accused shall nut be set aside on this ^ 
ground. 

145. If the Magistrate be not competent 

to receive the complaint, he 
giatMtenotompow^^ shall refer the complainant 
^ Magistrate having juris- 
diction. 

146. If the Magistrate secs cause to dis- 

trust the truth* of a com- 
plaint, he may postpone the 
issuing of process for com- 
pelling the attendance of the person com- 
plained against, and may direct a previous 
inquiry or investigation to be made into the 
truth of the complaint, either by means of 
any officer subordinate to such Magistrate, 
or of ft local Police officer, or in such other 
mode as he thinks iit, for the’ purpose bf 
ftscertaining the truth or falsehood of the 
^nqplitiut. ' 
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In what cases a 
immmoiiB may issue. 


If such inquiry or investigfttion is made 
by nasana of aoxne person other than an offi* 
cer exercising any of the powers of a Magis- 
trate or a Police officer, such person shall 
exercise all the powers conferred by this Act 
on an officer in charge of a Police station 
except that he shall have no power to make 
an arrest. 

147. The Magistrate before whom such 

complaint is duly made may, 
plaint”"*^ examining the com- 

plainant, there is in his 
judgment no sufficient ground for proceed- 
ing, dismiss the complaint. 

The dismissal of a complaint shall not 
prevent subsequent proceedings. 

If it appears to such Magistrate that there 

, . is sufficient ground for pro- 

ceednig, he shall, if the case 
appears to be a pummona case, issue his 
summons, or, if the cnao appeiirs to be a 
warrant case, his warrant, for causing the 
accused person to appear before hiinsolf or 
some other Mugistrato having jurisdiction. 

148. When a complaint is made before a 
Magistrate having jurisdic- 
tion in thd<i case, that any 
person has committed, or is 

suspected of having committed, any offence 
triable by such Magistrate and punishable 
witli fine only, or with imprisonment for a 
period not exceeding six mouths, or with 
both, the Magistrate may issue his summons 
directed to such person requiring him to 
appear at a certain time and place before 
such Magistrate to answer to the complaint. 

If the Magistrate believes that the accused 
person is about to abscond, he may, instead 
of issuing a summons, issue a warrant in the 
first instance for the arrest of such person. 

149. When a complaint is made before a 

having jurisdie- 
rant may issue on tion III the Case, that any 
complaint. person has committed, or is 

suspected of having committed, any offence 
triable by such Magistrate and punishable 
with imprisonment for a period exceeding six 
months, 

or when a complaint is maie before any 
Magistrate empowered to commit persons for 
trial before the Court of Session that any 
person has committed, or is suspected of hiv- 
ing committed, any offence triable exclusively 
by the Court of Session, or wl^icb in the 
opiniou df such Magistrate ought to be tried 
by the Court of Semon, V 


such Mfi^istrate may issue his warimnt to 
arrest such person, or, if he thinks fit*. his 
summons requiring him to appear to answer 
such complaint. 

16(*. If the person served with a sum- 

Wamntto urert ®PPear before 

if Btimmona not the Magistrate at the tithe 
obeyed. mentioned in such sommons, 

and the Magistrate is satisfied that such 
summons was duly served in what the 
Magistrate deems a reasonable time before 
the time therein appointed^ appearing to 
the same, 

or if it appears to the Magistrate that, ^ 
after due diligence, the summons could not 
be served according to the provisions of this 
Act, 

tho Magistrate may issue his warrant to 
appi^heiid the accused person. 

151. In cases, of whatever nature, in 
which tho Magistrate thinks 
fit to issue a summous, be 
sontd attendance of may, if he sees Sufficient 
accused. cause, dispense with the per- 

sonal attendance of the accused person and 
permit him to appear by an agent duly au- 
thorized to act in his behalf. 

But it shall be in the discretion of such 
Magistrate at any stage of the proceedings 
to direct the personal attendance of the 
accused person. 


152. 


Form 

mona. 


of sum- 


CHAPTER XII. 

Of thr Summons. 

Every summons issued by a MagiS' 
trate to an accused person 
shall be in writing, in dupli- 
and shall be signed gnd 
sealed by such Magistrate, and shall be in 
the Form (A) given in the second schedule 
to this Act, or to the like effect. 

153. A summons shall ordinarily be served 
through a Police officer ; 
but the Magistrate issuing 
the summons may, if he see 

fit, direct it to be served by any other persoa, 

1 54. The summons shall be served on the 
acettsed personally, , in 

^ ® ^ district where he may be, hf 
exhibiting one of the copies 
and delivering or tendering the other copy 
to him ; or, incase the accused person can- 
not be found, the copy niay m left for 
him with some adult mle member^of jus 


Bnmis on » 
whom ftorved. 


Summons 

servod. 
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Ibmilf residing with him,, .ftud tli« ^non 
or tho por^n with whom the copy 
id {eft shall sign a receipt therefore* 

155. When the accused pA’son cannot be 

wbon and there is no adult 

«v^ laemoT^be m^le member of his family 
on whom the service can be 
mlade, the serving ofhcer shall fix a copy of 
thcauCemons on some conspicuous part of 
thhh^We in which the accused person ordi- 
narily I’csides. 

156. A Magistrate may, notwithstanding 

* # * the issue of such summons, 

IsiAie of warrant -,.., 11 ',:' 

Id addHioa to aum- either be/ore the appearance 
* of the accused person as 
required by such summons, or after default 
ma<ie by him so to appear, issuo a warrant 
of arrest against such person. 

157* The Magistrate of the District, a 
Magistrate of a division of a 
T>i8triot, or a Magistrate of 
class duly authorized 

larlBWotfon. 

loc^l jurisdiction til such district or division 
of a district, may Issue a summons ur war- 
rant for the apprehension of any person 
within such District or division of a District, 
in respect of any offence known or suspected 
to have, been committed by such persoujn a 
difierent District or division of a District, or 
on the high seas, or in a foreign country, and 
for which, if committed within the local 
jur!k«lictioirof. such Magistmte, he might 
issue a summons or warrant. 

168* The provisions relating' to a sum- 

preTisJons fatbi. moiM, its issuo and service, 
auspter «» to forbi. contained, iu this chanter, 
siunmons Appikabie Shall be applicable to every 
tasiisammoiiseB. gununmis issued under this 
Acti except a summons to serve as a juror 
or astossor : 

Provided that, when the person summoned 
is in the service of Government pr of any 
Ita^ilway Company, vthe Court or Magistrate 
issuing the. summons may send the summons 
^ lo;tbe head uf the, office in which the person 
summmied is ; and such head shall 

thereii)^n cause the s^mpns to be served 
named th#^ 

r, ''minmiiit' > 

' ' ■ ‘ Of " 

159* Eyeiy warrant 

*««.* rf***^«4 trafo eWVhe idwHtibg, ihf 
shaU be (ngneid andSeai^ 


such Magistmte, and shall be in the form (B) 
given in the second schedule to this Act, or 
to the like effect* 

The warrant issued under this chapter re- 
remains in force until the 
warrAixt pe,.g^'ji unvested is brought 
into the presence of the Ma- 
gistrate who issued it and so long as he 
remains before such Magistrate. If the per- 
son arrested is to be remanded to custody, 
an order must be made under section one 
hundred and ninety-four, or a warrant issued 
under section three hundred and three. 

It shall be in the discretion of a Ma* 

‘ ... ffistrato, in issuing a warrant 

direct bail to bo for tho urrest of any person, 
to direct by endorsement on 
the warrant that, if such person be willing 
and ready to give bail, in a sum to be fixed 
by the Magistrate, for his appearance* before 
the Magistrate on a specified day, [ which 
sum and day shall be named in such outlorse- 
meut] to answer the complaint, (he ofTicei* to 
whom tho warrant .is directed shall accept 
such bail, and shall release from custody the 
person complained against. 

If bail is given, the offieer shall forward 
nail-bond to bo the bail-bond to the Magis- 
forwarded. trato. 

161, A warrant shall ordinarily be directed 

to a Police officer, but tho 
Magistrate issuing a warrant 
may, if immerliate execution 
be necessary and no Police officer be imme- 
diately available, direct it to any other per- 
son. 

162. The Magistrate of the District may 

W'^rrant*ma bo ^ warrant or warrants 

diroS’^ tiT'Iaad- to landholders, fiirmers or 
boidor»,&c. managers of land for the 

an’est of any escaped convict, proclaimed 
offender, or person wUp has been accused 
of a uoa-bailabie offence, and who has eluded 
pursuit. 

tiuch landholder or other person shall 
acknowledge the receipt of tho warrant aud 
shall be bound to execute it, should the per- 
son, for whose arrest it was issued, enter oa 
or in his estate, farm nr laud under bis 
chargei 

Should tfie person against whom such ^ar- 
is issued be ai'resiett^ lie shall lie made 
oyer the nearest Police officer with the 
intent, and Huch Police officer shaU oauoo 
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mm accused persoa to be carried before the 
Magi&t^te having jurisdiction,, unle^ bait' 
may be and is taken under section one hun< 
dred and sixty, 

163. When a warrant is directed to a 

other than a Police 
to any person otiier officer, auy Other person may 
than a Fouce officer. executing suoh War- 

rant, if the person to whom the warrant is 
directed be near at hand and acting in the 
execution of the warrant. 

164. A warrant *may be directed to 

several persons, and; when so 
p^ons?* ^** **^^*”^ directed, may be executed 
by all, or by any one or 
more of such persons. 

165. A warrant directed to a Police 

officer may also be executed 
to “oy other Police officer 

whose name is endorsed upon 
the warrant by the officer to whom the 
warrant is directed or endorsed. 

166. The Magistrate, by whom a warrant 

of arrest is issued, may at% 
tend personally for the pur- 
intend its exocu- pose of seeing that the war- 
rant is duly executed. 

Any Magistrate may also at any time 
direct the arrest in his pre- 
onS^stratof*®^^^ sence of any person for whose 
arrest he is competent to 
issue a warrant. 

167. A warrant, issued by a Magistrate, 

shall ordinarily be executed 
i" the district in which it 
was issued. ^ 

But if the person, against if^hom the war- 
rant is issued, escapes, goes into, or is. in any 
place out of the district in which the war- 
rant was issued, the warrant may be executed 
in such place. 

168. A Magistrate may direct a warrant 

to be executed outside his 


jurisdiction, either after 
in ijiacea endorsement by a Magistrate 
junsdio- within wboso locE^ jurisdic- 
tion it is to be executed, or 
without such endorsement. 

If the warrant is to be so endorsed it may 
be sent by post to the Magistrate within 
whose local jurisdiction it is to be executed 
and by whom it is to be endorsed. 

If Ae warrant is not to be endorsed, it 
shall be entrusted to a Police officer, to be 
taken either to a Magistrate or to a Police 


officeir, not below ,the rank of an bffieifr iiil 
charge of a station, in whoso local jurisdic- 
tion the warrant is to be executed. 

169. If a warrant is executed, wheth^ir. 

«« wUhout endorsemchi^ " 

rest of t>erson outside the district m which. . 

it issued, the persod 
arrested shall, unless tUe*Ma- 
gistrate, who issued the warrant, be witUia 
twenty miles or be nearer than the Magis- 
trate in whose local jurisdiction the arrest 
was made, or unless bail l)e taken under 
section one hundred and sixty, be carried 
before the Magistrate in whose local juris- 
diction the arrest was made, 

170. A Magistrate or Police officer, to 

whom a warrant is directed 
gUt?^t6\e^f^*ro Ibr execution, shall execute, 
whom arroa^ per- the samo or causo it to be 

sonifl brought. ^ , , -- • . i. 

executed, and any Magistrate^ 
before whom a person is brought under the , 
provisions of section one hundred and sixty- 
nine, shall, if the person arrested appears 
to be the person intended by the Magistrate 
who issued the warrant, direct his removal 
in custody Jo the Magistrate who issued the 
warrant, 

or, if the offence be bailable, and the 
person arrested be ready and willing to give 
bail, shall take bail for his appearance before 
the Magistrate who issued the. warrant, and 
the recognizance or bail-bond shall be for- 
w^arded to such Magistrate. 

In this section the word Magistrate in- 
cludes a Commissioner of Police and a 
Magistrate of Police in the Presidency towns. 

171. If any person accused of an offence, 

not coming within secticui 
hundred and forty-eight, 
absconds or conceals bimsclf> 
80 that, upon a warrant issued against him, 
he cannoj^ be found, the Magistrate having 
jurisdiction shall, if he thinks, whether after 
taking evidence or not, that suoh i>eraoii 
absconds or conceals himself for the purpose 
of avoiding the service of the warrant, issue 
a •written proclamation, requiring him to 
appear to answer Jhe complaint within 
fixed period not less than thirty days. 

Such proclamation shall . bo publicly read 
in some conspicuous place of the town or 
village in which the accused person us^a^y 
residee/and shaii be affixed on soiAe cotepi^ ; 
euous part of his ordinary 
or oa «oino;Coaspiouous place of such town 
or village. 


to 
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" a copy of the prookmation shall also .be 
affixed on, soin% ooiispicuous part of such 
M^^strate’s, Court-house. 

A statement fey the Magistrate to the eifeot 
that the proclamation was duly made shall 
be conclusive evidence of duo compliance' 
with the law: 

172; Such Magistrate may order the 

Atocbmeptorpm- attachment of any property, 
party (A person ab- movable or immovable, or 
lutooding. belonging to the person 

so lEtbsconding or concealing himself. 

Such order shall authoriise the attacbmont 
of any property within the jurisdiction of 
the Magistrate of the TJistriot in whose 
‘ district it is made ; and it shall authorize 
the attachment of any property without the 
jurisdiction of the Magistrate of the District, 
when endorsed by the Magistrate of the 
District in which such property is situated. ' 

The attachment under this section shall, 
if the property ordered to be attached, be 
land paying revenue to Government, be made 
through the Collector of the District in 
which the land is situate, and, in all other 
cases, by seizure under the order of the 
Magistrate having jurisdiction ; or by the 
appointment of a manager and receivof ; or i 
^ by an order prohibiting the payment of rent, 
to the absent person ; as such Magistrate 
deems proper. 

If the absent person does not appear 
within the time specified in the proclama- 
tiou, the property under attachment shall 
be at the disposal of Govornirfent, but shall 
not be sold xmtil the ‘expiration of six months, 
unless it is of a ’jienslvablo nature, or such 
Magistrate considers that the sale would be 
for the benefit of the owner. 

I73t When any person, whoso, property 
has come under the disposal 
of Government undJr section 
' , one hundred and soventy- 

two, appears or . is found witliin two years 
ftRer the attaphment of the property, and 
proves to the saUs^otiou of the Court of 
Bes^ioii or Hi|'h Court trying him for the, 
offence of whk$h. be was accuei?d« or, if he is 
not tried iuj committed for t*ial for that 
offence to eithe^ of, those Courti^^ to the 
satisfoctiun; of the |ila|^^te of the^Dratrict) 
that he did hot ^bfeohhd or cohdeal himself 
for the purpose of evading jasl^, si;ic|iVt»to- 
party, or, if the same h^ h^n ,boI«^. the 
, proceeds thereof, shall be restored to him. 


174. On the arrest of a person for whose 

apprehension a^wari^ut Jm 
cediire on arroat un- .been issued uudet the proyi- 
fo?oK^“ooS-* sionsof section , one himdred 
^ out of his juris- aud * fifty-scveu, in respect 
of au offence known or sus- 
pected to have been committed in another 
District or division of a District, the Magis- 
trate who issued the warrant shall, unless 
he is authorized to complete the inquiry 
himself,, send the person arrested to the 
Magistrate within the limits of whose juris- 
diction the offbnee is known or suspected to 
have becfi committed, or shall take bail ffer 
his appearance before such Magistrate, if the 
offbhee, of which such person is suspected, 
is bailable. 

When the Magistrate, who issued the war- 
rant, caunot satisfy himself as to the Magis- 
trate of whom the person arrested should 
be sent; the case shall be reported for the 
orders of the High Court. 

175. If the arrest was made under war- 

rant issued under section one 
total hundred aud fifty-seveu by a 
I by Hubordinato Ma- Magistrate othoi* than the 
gistrate. Magistrate of the District, 

such Magistrate shall send the person arrested 
to the Magistrate of the District, unless 
the Magistrate, in whose jurisdiction the 
oiFence is suspected to have been committed, 
issues his warrant for the arrest of such 
person ; in which case the person arrested 
shall be delivered* to the Police officer exe- 
cuting such warrant, or shall be sent to the 
iSagistrate by whom such warrant was 
issued. 

If the offence, of which the person arrested, 
is suspected, has been committed in the 
jurisdiction of another Subordinate Court 
of the same District, the Magistrate who 
issued the warrant under section one hun- 
dred and fifty-seven shall send the person 
arrested to the Magistrate of the division 
of the district in which the offence was com- 
mitted. 

176. A Police officer or other person, 

executing a warrant of ar- 

Notiflcaticu of rest, shall notify the substance 

6f W«- of 4ewmra«t to tbe ^won 
to be arrested, and. If .^e- 
<^qireii, to do bo, sha^l Aow thp warjwR tp 
itjdoh parson. 
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177. la making an atr^fc, the PoKoa 

. . r .. , officer, or other, person exe- 

warrant, shall 
actually tpuoh or confine the 
body of the person to be arrested, unless 
there be a submission to the custody by 
word or action. 

178. If a person, against whom a warrant 

of arrest is issued,, forcibly 
vowto resists the endeavour to arrest 

him, the Police officer or 
other person executing the warrant may use 
all means necessary to effect the arrest.' 

179. If there is reason to believe that 

any person, against whom a 
pwsoii warrant has been issued, has 
Iigaiiwt whom war- entered into, or 'is within, 

rantwsuod. , ’ , . , 

any house or' place, it shall 

bo the duty of any person residing in or in 
charge of such house or place, on demand 
of the Police officer or other person executing 
the warrant, to allow such Police officer or 
other person free ingress thereto, and to 
afford all reasonable facilities for a search 
therein. 

180. The Police officer or other person 

authorized by warrant to ar- 
or^indovf ^ person, may break 

open any outer or inner door 

or window of any house or place, whether 
that of the person accused or of any other 
person, in order to execute such warrant, 
if, after notification of his authority and 
purpose and demand of admittance duly 
made, ho cannot otherwise obtain admit- 
tance.. 


181. 


Broakmg 

26iu(nu. 


If information be received that a 
person, accused of any of- 
opow fence fer which a warrant 
may issue, is concealed in an 
apartment in the actual occupancy of a 
woman, who according to the customs of 
the country does not appear in public, the 
Police officer or other person employed to 
execute the warrant shall take such precau- 
tions as may be necessary to prevent the 
escape of the accused person. 

If the accused person does 8ot deliver 
himself up, the Police officer or other person 
authoris^ed to execute the warrant may notify 
his authority and purpose, and demand ad- 
mittance. 

If Biter such notification and demand he 
cannot otherwise obtain admittance, he sl^ali 
give nkicc to any woman as aforesaid ia sueh 


apartment, not boin^ a person against whom 
a warrant has been issued, that she is at 
liberty to withdraw, and shall afford her 
every reasonable facility for withdrawing, 
and may then break open the apartment and 
execute the warrant. 

182. The person arrested shall not bo 

subjected to more restraint 
is necessary to prevent 
his escape. " 

183. The officer or other person executing 

waiTunt shall -without 
bo brought betoro unnocossary delay, bring the 
arrested before the 
Magistrate before whom he is required by 
this Act to produce him, 

184. No Police oflicor or other person 

Indnoemoni* to to the porsoH »r- 

disclosure or cou- rested any inducement, by 
fcasion. throat or ])romise or other- 

wise, to make any disclosure. 

But no Police officer or other person shall 
prevent the person arrested, by any caution 
or otherwise, from making any disclosure 
which he may be disposed to make of his 
own free will. 

185. The provisions relating to a war- 

ProTisionB as to I’^nt and its execution con- 

SrindiilT ‘ained i“ this chapter, shall 
pUcabl© to all war- UO ai>pncabl0 to every war- 
rants of arrest. arrest issued under 

this Act. 


* PART V. 

OF INQUIRIES AND TRIALS. 

CHAPTER XIV. 

Preliminary. 

186. Every person charged before any 
^ ^ Criminal Court with an of- 

“lay of right be de- 
fended by any barrister or* 
attorney of a High Court, or by any pleader 
duly qualified ynder the provisions of Act 
No. XX of 1865, or any other law in force 
for the time being relating to pleaders. 

Any such person may, with the permissicu 
of thq Court ( but not otherwise), employ 
any Mukhtir or other pei’son not being a 
barrister, attorney, or pleader, to assist 
him in his defence, 






Aot X 


It acouBOdi thdugli nat insane^ 

^iro be made toundei^ 

pwWdocdiioi? uta- fltand the proceedings, the 
oS^i :€ohrt may proceed with the 

; ’ , 0^ trial ; and if such 

dnjjuiiy resulta In a committal, or if such 
trial results in a conviction, the proceedings 
shall be forwarded to the High Court, with 
report of the circumstances of tlj© case, 
and the High Court shall pass thereon such 
'order as to it seems fit. 

187. The place in which the Court of a 
Magistrate is held for the 
offence, or for 
. , the purpose of conducting 

mi inquiry into any case triable by a Court 
of Session or High Court, and also every 
Court ofJSession and every High Court shall 
be deemed an open and public Court, to 
which the public generally may have access, | 
so far as the same can conveniently contain 
them. 

But the Magistrate or presiding Judge 
may, if he thinks fit, order that, during the 
inquiry into or trial of any particular case, 
no person shall Inwo across to, or be, or re- 
main in, the room or building used by the 
Court without the consent or permission of 
the Court. 


188. In the ca^' of offences which may 
lawmlly be compounded, in- 
jured persons may compound 
the offence out of Court, or 
in Court with the permission of the Court. 

* Such withdrawal from tho prosecution 
shall have the effect of an iujquittal of the 
accused person. 


CHAPTER XV. 

Of Inquiry into Cases tuuble by the 
Court of Session or High Court. 

' 189. The following procedure shall be 
adopted in inquiries before 
Magistrates iu oases triable 
^ ^ by ,a Court of Sossiuu or 
HighiCourt. , f 

190. When the accused person appears 
* iii* ; or is brought before the Ma- 
complainant M g}sfcvate, or, if hi,©, personal 
att^ndanpe is di;:.pensed with, ■ 
whsili the Magi|trato*thiiik$ 
fit, the Magistrate shall take the evidence of 
the complainant and brsuch pMons as itre ; 


stated to have any knowledge of the facts 
which form the subject-matter of the accusa* 
tion and the attendant circumstances/ 

191. The complainant and the witnesses 
the proBooution Shill he 
in pre«ehc6 of uc- examined in the presence of 
the accused person, or of his 
agent, when his personal attendance is dis- 
pensed with and he appears by agent. 

The accused person or his agent shall be 
permitted to examine and 
extSSriT* re-examine, his own witnesses 

and to cross-examine the 
complainant and his witnesses. 

1D2. The Magistrate may, at any stage 
of the proceedings, summon 
““d examine any person 
exsunino any per- whoso evidence he considers 
essential to the inquiry, and 
rc-call and re-examine any person already 
examined. 

193. The Magistrate may, from time to 

time, at any stage of the in- 
without previously 
warning the accused person, 
examine him, and put such questions to him 
as he considers necessary. 

Tho accused person shall not render him- 
self liable to punishment for refusal to an- 
swer such questions, or for giving false 
answers to them, but the Magistrate shall 
draw such inference as may to him seem just 
from such refusal. 

Explanation. — Tlio answer given by an 
accused person may be put in evidence 
agiiinst him, not only iu the case under in- 
quiry, but also in trials for any other offences 
which his replies may tend to show he has 
ccMumitted. 

194. If, from the absence of a witness or 

from any other reasonable 

or advisable to defer the 
examination, or further examination, of wit- 
nesses, the Magistrate may, by a written 
order, from time to time adjourn the inquiry, 
and remand the accused person for such time 
as is deemed reasonable, not exceeding fifteen 
days: 

Instead of Retaining the accused pei^n 
■ in custody during the period for which he 
is so remanded, the Magistrate .may i^elease 
him, upon hia entering into a recognizance, 
with or witjiout a surety or sureties, ;ai the 
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dietoretiou of soioh Magistrate, conditioned 
for bis appearance be&re such Magistrate 
at the time and place appointed for the 
continuance of such eicamination* 
£3i^lan(xMon . — ^After commencing the in* 
quiry, if sufficient evidence has been ob- 
tained to raise a suspicion that the person 
accused may have committed an offence, 
and it appears likely that further evidence 
may be obtained by a remand, this is a rea- 
sonable ground for a remand, 

195. When a Magistrate finds that there 

_ , are not sufficient grounds 

person to bo dis- for committing the accused 
cborgod. person to take his trial be- 

fore the Court of Session or High Court, 
or for remanding him, he shall discharge 
him, unless it appears to the Magistrate 
that such person should be put on his trial 
before himself, in whiqh case he shall pro- 
ceed under chapters XVI, XVII or XVIII of 
this Act. 

Explanation L — The absence of the com- 
plainant, except when the offence may law- 
fully be compounded, shall not be deemed 
sufficient ground for a discharge, if there 
appear other evidence of a nature rendering 
a trial desirable. 

Explanation II. — A discharge is not equi- 
valent to an acquittal, and does not bar the 
revival of a prosecution<J&n’ the same offence. 

Explanation III. — An order of discharge 
cannot bo made until the evidence of the 
witnesses named for the prosecution has been 
taken. 

196. When evidence has been given be- 

, . fore a Magistrate which ap- 
tobeoommtttod for poars to justify him lU seud- 
triai. iug tbo accused person to 

tnlrn his trial for an offence which is triable 
exclusively by the Court of Session or High 
Court, or which, in the opinion of the Ma- 
gistrate, is one which ought to be .tried by 
such Court, the accused person shall be sent 
for trial by such Magistrate before the Court 
of Session or High Court as the case may bo. 

. 197. If# such accused 

person (not being a Euro- 
Court. pean British subject) 

is accused of having committed an offence 
conjointly with a Eurof^an British subject 
who is about to be committed for trial, or 
to be tried, before the High Court on a 
similar charge, 


and the evidence appears to justify the 
Magistrate in sending the accused petson for 
trial, 

he shall commit such accused persdn to 
take his trial before, such High Coqrt and 
not before a Court of Session ; and such High 
Court shall have jurisdiction to try auch 
person. 

Explanation . — A commitment once made 
by a competent Magistrate can be quashed 
by the High Court only, and only on a point 
of law. * 

^'his explanation applies also to section 
one hundred and ninety-six. ' 

198. When the Magistrate determines to 

Content, of charg,. f nd tho oioupod persou be- 

fore the Court of Session or 
High Court for trial, he shall, after the 
evidence has been recorded, make a written 
instrument under his hand and seal, de- 
claring with what offence the accused person 
is charged, and shall direct him to be tried 
by such Court on such charge. He shall 
also record his reasons for committing such 
accused person. 

A copy of such instrument shall be for- 
^ ^ warded with the record of 

opy o «c, original inquiry to the 
Court of Session before which the accused, 
person is to be tried ; and a copy shall also 
be sent to the public prosecutor or other 
officer appointed to conduct the prosecution. 

Any weapon or other article of property 
necessary to produce in evidence shall also 
be transmitted to the Court of Session. 

When a commitment is made to the High 
Court, siifti instrument, record, and such 
weapon or other article shall be forwai’ded 
to the Clerk of the Crown or other officer 
appointed by the Court'; and if amy part of 
such record is not in English, a translation 
thereof in English shall be forwarded there- 
with. 

199. As soon as the charge, on which 

nf accuscd person is to be 

bo fuiriif^hca to ac- tried, lias been prepared, it 
shall be read and explained 
to him ; and a copy or translation thereof 
shall be furnished to him, if ho*So require. 

200. The accused person shall be requii^ 

at once to give in, orally' 
fbrX.SL’jrS' or ® writing, a list of wit- 
nesses, whom he wm^ to 
be summoned to give evidence on his trial 
before the Court of Session or High Ceiurt* 
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Further list. 


r The Magistrate tnayi^ thinks proper, 
Wth)iib 0 n the persons «o mthed to attend and 
jgive evidence at the in4idirf > andif be does 
eo', the Gommitnient ahall not be considered 
"to, have been tnade' ^ such evidence has, 
/lA 'taken-*:' ' \ 

i It shall be in the discretion of the Magis- 
trate, subject to the provi- 
sions of section hun- 

dred and fifty-nine, to allow the aoc vised 
peri^on to give in any farther list of witnes- 
im at a subsequeutetime. 

^ :30L When the inquiry is concluded, tjhe 
' . , , accused person shall, if he 

nWhibeCimiAaod demands them at a reason- 
tosdcuaed. before tbe trial, be 

furnished with copies of the depositions. 
Such copies shall be made at his expense un- 
less the Magistrate sees fit to give them free 
of cost. 

’ 202. When the accused person is com- 
Wbett ' commit- fitted to take his trial be- 
mjjt made. Mtiffia- fore the Court of Session or 
tToovwSmeiit pro^ High Court, the Magistrate 
aooutor. order to the 

public prosecutor, Oovoniment Pleader or 
other person appointed by the Government 
to oonduct prosecutions before the Court of 
.Session or High Court, notifying such com- 
mitment, and stating the ofifenae in the same 
form as the cliarge. 

Nothing in this section shall preclude tbe 
Magistrate of the District in a case commit- 
ted to tbe Court of Session, if he thinks fit, 
from appointing a person other than such 
Government Pleader or person to conduct 
the prosecution* ^ 

CHAPTER XVI. 

« 

(yp THE TRIAL OF SUMMONS CASES BY 

Magistrates. 

203. The following pro- 
cedure shall be observed in 
. . the trial of summons oases. 

Np' foriMal charge need at any time l>e 
V made against the accused 

of^SStLS!? person, and neither the com- 

‘ plbrnt uer tbe sumiuons shall 
be regard^ ptherwiae than as notice to 
aocih^ person of ^ the facts io be inq^ilired 
ipto* The Magistrate, fnay cohvipt tife ac- 
cused person of any offence (epmipg .under 
this chapter) which, febm the fitets proved, 
he appears to have committed^ 
the tiature of the complaint or 


No defbet in the complaint or suuimouB 
shall affect the validify of 
proceedings unless it 
appears that the accused 
person was actually misled by such defect, 
and in considering , whether or not he was 
so misled the Court shall have regard to the 
manner in which the accused person con- 
ducted his defence. 

204. If, upon the day appointed, the ac- 
Accused porson cused pcrsou appears volun- 

rnay bo admitted to tarilv iu obedience to the 

»t largo on his per- Bunimoiis lu that behalf aerv- 
sonal recognizance. jg brought 

before the Magistrate by virtue of a warrant 
or otherwise, it shall be at the discretion 
of the Magistrate to admit him to bail, or 
allow him to be at large upon his personal 
recogni?:auce, as the Magistrate directs. 

If the accused person cannot give bail, 
when required to do so, he shall be com- 
mitted to custody. 

205. If upon the* day appointed for the 

appearance of the accused 
«omplS““ Pei-Bon, or any day subse- 
quent thereto on which the 
case may bo called on, the complainant does 
not appear, the Magistrato shall dismiss the 
complaint, unless for some reason he thinks 
proper to adjourn the hearing of the same 
to some other day. Such adjoiumment shall 
be made upon such terms as the Magistrate 
thinks fit. . 

206. On the appearance of both parties, 

on the day fixed for the 
ptotto br.tater‘ tho substanco of the 

complaint shall bo stated 
to the accused person, and he shall bo asked 
if he has any ' cause to show why he sbould 
not be convicted. 

If the accused person admit the truth of 

Convicisononad- \he Complaint, his admission 
niissiou vf truth of shall be recorded, and if ho 
ooiapiaint. shows 110 sufiSicieut caus0 

why he should not be convicted, the Magis- 
trato may convict him accordingly of such 
offence { coming under this chapter) as he 
may appear to have committed. 

‘ 207. If the accused person does not ad- 

Procedure irheu trujh of the oom- 

xtoBuchudmiBsionia plaint, the Magistrate Shall 
proce^ to bear the complain^ 
ant and sueh witnesses as he produces m 
support of his complaint, and also to hear 
the accused person and such witnesses Os he 
l^oduoas iu his defence. 


Xni^ian the obsebvsb. 
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208, Before or during the hearing of any 

complaint/^ the Magistrate 
jourtrtment Order to seoure the 

attendance of witnesses or for any other rca* 
son, adjourn,, the, hearing of the same to-a 
day to be thou appointed and stated in the 
presence and hearing of the party or parties, 

If on the ddy to which such hearing or 
such further hearing has been so adjourned, 
the accused person does not appear, the Ma^ 
gistrato may issue his warrant for the arrest 
of such person. 

If the complainant does not appear, the 
Magistrate may dismiss the complaint. 

209. A Magistrate may dismiss the com- 

plaint as frivolous or voxa- 
cagi”(»f'*fri?oiou8 w tious, and may, in his disere- 

order of dismis 

^ ‘ sal, award that the complain- 

ant shall pay to ^ thp accused person such 
compensation, not* exceeding fifty rupees, 
as to such Magistrate seems just and rea- 
sonable. 

In such cases, if more persons than one are 
accused in the complaint, the Magistrate 
may iri like manner award compensation not 
exceeding fifty rupees to. each of them. 

The sum so awarded shall be recoverable 
by distress and sale of the 
coSp'SSo^ moveable property belongiug 
^to the complainant, which 
maybe found within the jurisdiction of the 
Magistrate of the District ; and such order 
shall authorize the distress and sale of any 
moveable property belonging to the com- 
plainant without the jurisdiction of the Ma- 
gistrate of the District, when the order has 
been endorsed by the Magistrate of the Dis- 
trict in which such property is situated, and, 
if the sum awarded cannot be realized by 
means of such distress, by imprisonment of 
the complainant in the civil jail, for any time 
not 'exceeding thirty days, unless such sum 
is sooner paid. 


210. If a complainant, a1#any time be- 
fore a final order is passed in 
chapter, 

satisfies the Magistrate that 
there are sufficient grounds for permitting 
him to withdraw his complaint , the Magis- 
trate may permit him to withdraw it. 

A complaint withdrawn under this section 
shall not again be entertained. 


SotttfiDcq^ 


211. If the Magistrate, in any tried 

Acquittal. chapter, finds the 

accused person not. guilty, 
he shall record a judgment of acquittal; ' 

If the aoonsed person is convicted^ the 
Magistrate shall pass sen- 
tence upon him according to 
law, ' 

When the personal attendance of the 
accused person during the trial has been dis- 
pensed with, the sentence of the Magistrate, 
if the sentence be for fine 9nly, may be pro- 
nounced in the presence of such accused 
person’s agent,* if he has been pennitted to 
appear by agent ,* or the accused person may 
be required to attend to hear such sentence. 

212. The dismissal of a complaint under 

Effect of dismissal, chapter shall operate 

in like mauuer as the acquit- 
tal of the accused person. 

No complaint shall be dismissed under the 
provisions of this chapter except in so far as 
it refers to a summons case. 


CHAPTEK XVII, 

Op the trial op warrant oases bt 
Magistrates. 

r,* , 213. The following pro- 

rauteSSy^ ° ceduro shall bo observed by 


warrant cases. 
214. The 


Magistrates in the trial of 


provisions of sections one 
hundred and ninety to one 
^s^ionsiootom hundred and ninety-four 
(both inclusive) shall apply 
to trials conducted under this chapter. 

215. When the evidence of the complain- 

Dlschargeofaccuged. Witness^ for 

the prosecution, and such 
examination of the accused person as the 
Magistrate considers necessary, have been 
taken, the Magistrate, if he finds that no 
ofiGence has" been proved against the accused 
person, shall discharge him. 

Explanation L — The absence of the oomt' 
plainant, except where the offence may be 
lawfully compounded, shall not be deeified 
sufficient ground for a discharge, if 'thijfe 
appears other evidence sufficient to substw! 
tiate the offence. ' 

Explanation IL-^A discharge is not equi^ 
valent to an acquittal and does not the 
revival of a prosecution for the same offence. 


i|icB'iKAW.QBS$!»vi!Hi: Aot X. (Xw. 


■ ' , , > ' ■ 

P ' ' * ’ ( ' '' ' ' ' P 

„ ' ///,r->».M^'otder of disohirge ' 

. enOfiOt , ke ..p«^^ iilktil jthe evidonce of the 
;«H[:|toeasie!8 tUt^p fov fhe proseoutiou ha»:< 
.'been' tBken^ . ■ ■ ■ '. 

216 ; .If ,t}^ Mt^islirate Bods that an 

Oh«i.4i.eWi is apparently proved 

Is 'ajih >gamBt; th^ acpused peraon, 
parwitijr )p*ovea. trhicb suob Magistrate is com- 
petfht to try, and whicb, in his opinion, 
oduld be, adequately punished by him, he 
shall prepare in writing a eharge against 
acQUsed person. 

Mssplamtion /. — ^The omission td prepare 
a. eharge sliall not invalidate the trial, if, 
in the opinion of the Court of appeal or 
revision, no failure of justice has been occa- 
sioned thereby. 

£aplanation IT , — If the Court of appeal 
or revision thinks that a failure of justice 
has been occasioned by an omission to pre- 
pare a charge, it shall order the trial to be 
recommenced from the point at which the 
charge should have been drawn up. 

217. The charge shall then be read and 
explained to tho accused 
person, and he shall be asked 
whether he is guilty or has any defence to 
make. 


Explanation,*^lf a, charge is drawn up, the 
prisoner must either be acquitted or convicted. 
If no charge is drawn up^ there can be 
no Judgment' of acquittal or conviction, ex- 
cept in the case provided for in Explanation I 
to section two hundred and sixteen. 

221. In any trial before a 'Magistrate, 
in which it may appear at 
ftwy stage of the proceedings 
When, alter corn- from any cause the case 

mencement oftnal, . i. xi. nr • j. j. 

he findB the case be- IS ono wiiich the Magistrate 
Sf hte iurisdio- jg competent to try, or 
one which, in the opinion of 
such Magistrate, ought to *be tried by the 
Court of Session or High Court, tho Magis- 
trate shall stop further proceedings under 
this chapter, and shall, when he either can- 
not or ought not to make the accused per- 
son over to an officer empowered under sec- 
tion thirty-six, commit the prisoner under 
the provisions hereinbefore contained. If 
such Magistrate is not empowered to com- 
mit he shall proceed under section forty-five. 


CHAPTER XVIIL 
Of ^mmary trials. 


218. If the accused person have aliy 
defence to make to the charge, 
he shall be called upon to 
enter upon the same, and to produce his wit- 
nesses if in attendance, and shall be allowed 
to recall and cross-examine the witnesses for 
the prosecution. 

If the accused person puts in any written 
statement, the Magistrate may file it with 
the record, but shalk not be bound to do so. 

214* The Magistrate shall, subject to tho 
provisions of section three 
hundred and sixty-two, sum 
mon any witness and exa- 
mine, any evidence that may be offered in ^ 
behaif of tl^e accused person, to answer or 
disprove the evidence against him, and may 
for this ; purpose, at his discretion, adjourn 
the trhd from time to time, as may be 
neeiissary. 

220. If the Magistrate finds the accused 

reeofd jud^eat w^oitiaL 

If tho accused pcir^a is ^pnvioted, ihe 
Convicto. Ma^strate shsJl sefr 

tence upon sim adootaing 
l«w. ‘ < 


Wbat offences may 
be tried summarily. 


222, The Magistrate of the District may 
try the following offences in 
a summary way, and, on 
conviction of the offender, 
may pass such sentence as may bo lawfully 
inflicted under section twenty of this Code 
(1.) Offences referred to in section one 
hundred and forty-eight of this Code. 

(3.) Offences relating to weights and 
measures under sections two buudrod and 
sixty-four, two hundred and sixty-five, and 
two hundred and sixty-six of the Indian ' 
Penal Code. 

(3.) Hurt, under section three hundred 
and twenty-three of the Indian Penal Code. 

(4.) Theft, under section three hundred 
and seventy-nine of the Indian Penal Code, 
where tlho value of the property stolen does 
not exceed fifty rupees. 

(5.) Theft, under section three hundred 
and eighty' of the Indian Penal Code, where 
the v^ue of the property stolen does not 
exceed fifty rupees. 

^6.) Theft, under section three hundred 
and eighty-one of the Indian Penal Code, 
whejre the value of the property stolen does 
nqt exceed fifty rupees. . 



1872.3 Indim thb 


(7.) Receiving Btolen^ property, under 
section four hundred an4 eleven of the In- 
dian Penal Code. 

(8.) Mischief, under section four hun- 
dred and twenty-seven of the Indian Penal 
Code. 

(9.) House-trespass, under section four 
hundred and forty-eight of the Indian Penal 
Code. 

(10.) Criminal intimidation, under sec- 
tions five hundred and four and five hundred 
and six of the Indian Penal Code. 

(11.) Abetment of, or attempt to commit 
when such attempt is an offence, any of the 
foregoing offences. 

223. The Local Government may invest 

any Magistrate of the 1st 
class with power to try sum- 
rK>wer to try sum- niai'ily all or any of the 
offences mentioned in sec- 
tion two hundred and twenty-two. 

224. The Local Government may invest 

any Bench of Magistrates 
Power to invMt invested with the powers of 

Bonch of M^gwtratys -- 

iivested with 1st a Magistrate of the 1st 
powers. class, with power to try sum- 

marily all or any of the 
offences mentioned in section two h'^^^dred 
and tweuty-two. 

225. The Local Government may invest 

nnj’^ Bench of Magistrates 
BandT^of" invested with the powers of 

tr.ites iuvested With ^ Magistrate of the 2ud or 
IQBS power. power to try 

summarily all or any of the following 
offences 

Offences coming within sections two hun- 
dred and seventy-seven, two hundred and 
seventy-eight, two hundred and seventy- 
nine, two hundred and eighty-five, two hun- 
dred and eighty-six, two hundred and eighty- 
nine, two hundred and ninety, two hundred 
and ninety-two, two hundred and ninety- 
three, two hundred and nin0t3L|bur, three 
hundred and twenty-throe, threo^undred and 
thirty-four, ‘ three hundred and thirty-six, 
three hundred and forty-one, throe hundred 
and fifty-two, four hundred and twenty-sjbe, 
an4 four hundred and forty-seven of the 
Indian Penal Code ; any offences against 
Municipal Acts, and the Conservancy Clauses 
of Police Acts punishable with fine or with 
imprisonment not exceeding one month. 
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22f6. In trials under this chapter the 
- . ■ provisions of this Code fin. 

regard to summons cai^a 
followed ia reepeofc 
tioui. of summons cases, and tho 

proce4ure for warrant cases 
in respect of warrant cases, with the excep- 
tions hereinafter provided. 

227. In cases where no appeal lies, the 

Record ta cac Magistrate or Bench of Mar 
where there is ne gistrates need not record tho 
appeal. evidence of the witnesses nor 

the reasons for passing the judgment, nor 
draw up a formal charge, but he or they shall 
enter in a register, to be kept for the purpose, 
the following particulai‘S ; — 

{a) The serial number ; 

(h) The date of the commission of tho 
offence ; 

(c) Tho date of the report or complaint ; 
(fl?) The name of the complainant ; 

{e) The name, parentage and residence. 

of the' accused person ; 

(/) The offence complained of or proved ; 
(jpr) The prisoner's plea ; 

{h) The finding, and, in the case of a 
conviction, a brief statement of 
the reasons therefor ; 

(i^ The sentence; and 
(y) The date on which the proceedings 
terminated. 

228. If a Magistrate or Bench of*Ma- 

gistrates, acting under sec- 
abuf two hundred and twenty- 
two, two hundred and twenty- 
three ot two hundred and twenty-four, 
passes a sentence of more than throe months' 
imprisonment, or of fine exceeding two 
hundred rupees ; 

or if a Bench of Magistrates, acting un- 
der section two hundred and twenty -five, 
convicts any person, 

such Magistrate or Bench of Magistrates 
shall, before passing sentence, record a 
judgment embodying tho substance of the 
evidence on which the oonviotion was had, 
and also the particulars mentioned in section 
two hundred and twenty-seven. 

Such judgment shall bo the only record 
in cases coming within this section. 

229. Records made under section two 

hundred and twenty-seven 
_^too gu^egi iudg- judgments leootd^ 
under ^tion two 

and twenty-eight shsU be writtm |by the 



wWoh 'the 

iwu held, or^ Py'- attdc^h (^ the Court ia 
■flWqh eueji jireqffiug o%er 5J 
Stioordina^, in the kngu^e of the presidiug 

“ ;' .'. ' ■ '■' ' ' ..' ' '■; • 

« 23^ The, lioeal l^overnment may autho* 

.. ^ f«*o a«)y 3^"cb of Magis- 
tiS£««ir trates, empowered to try of- 
to em|5oy fences sumraarily, to prepare 
the aforesaid record or judg- 
ment by means of an officer of such Court, 
and the record or judgment so prepared 
ehali be signed by each member of sucb^ 
Benoh present conducting the proceedings. 

CHAPTER XIX. 

Tauij BY Court of Session, 

231, No Court of Session shall take 
^ogafwuico of <5Ognizanc0 of any • offence, 
jn^ooB by Court of as a Couft of original crimi- 
nal jurisdiction, unless the 
accused person has been committed by a 
Magistrate; duly empowered iu'that behalf, 
except in the cases referred to iu section 
four hundred and seventy-two. 

233. All trials before the C<>n^ of 
Session shall bo eith^ by 
<>>■ conducted with the 
« aid of two or more assessors. 

- 233. The Local Gk)vernment may order 
T , r. 4 . offences, 

0*^ of auy particular class of 
before c^irt of Ses- offences, before any Court 

««« to b. by inrj. 

in any. District, and such Local Government 
majr from time to time revoke or alter such 
order. 

Orders passed under this section shall be 
pnhlisbed in the official Gazette, and in such 
pthnr manner as Gie Local Government 
tisse to time directs. 

JSjqphwmfmn- — If an offence triable with 
aqijqi^KirB is tried by a jury, the trial shall 
ndt «S) . that gpaud merely bo invalid. If 
an offence triable by a i» tried with 
assesamn^ tho. Iqial diaU mA 0^ tWt ground 
metriy ^ hirii^ unless olnoetion he taken 
before the Court redorijU its hnd*'ag, " 

231. CtimihsI .ixblils tjS|« tlbiarl of 

a»y te bid in iifhloh,»i.E«tt^ 

Ewgeaua ot (uot hei^ EuropCftH Bh- i 
tkh subjcci;) or au Ai^iMafic^Pi ■ 


i$ the accused persoiji, or one of the acoused 
persons, shall be by jqry. 

tn such case the jury, if such Euiropeau or 
American desire it, shaB consist of at least 
one-half of Europeans, whether European 
British subjects or not, or Americans, if such 
'a jury can be procured : 

Provided that, iu any' District in which 
the Local Government htis 

before the Court of Session, 
or trials for all offences of the class within 
which the trial about to take place falls, 
shall be by jury, such European or American 
may elect to be tried without jury. 

235. Iu every trial before a Court of 
Trial before Court Session, the prosecuHon shall 

of So^lontobocon- Ijq conducted by the Pub- 
Prosecutor, Oovern- lic Prosocutor, Government 
ment Pleader. Pleader Or by some other 
officer specially empowered by the Magistrate 
of the District in that behalf. 

236. In trials by jury before the Court 

„ ^ of Session, the jury shall 

Number of Jury, ■ ^ 

' ; ^ consist of auch uneven num- 
ber, not being less than three nor more than 
nine, as the Local Government, •by any 
general order applicable to any particular 
District or to any particular classes of 
offences iu that District, directs. 

237. When the Court is ready to com- 

mence the trial, the accused 
person shall be brought before 
it, and the charge shall be 
read and explained to him, and ho shall bo 
asked whether he is guilty of the offence 
charged, or claims to bo tried. 

If the accused person pleads guilty, the 
p, plea shall be recorded, and 

^ ^ he may be convicted thereon. 

238. If the accused person refuses to, or 

does not plead, or if he 
claims to be tried, the Court 
shall proceed to choose jurors 
or assessors as hereinafter directed, and to, 
try the case* 

239. When the trial is to be with asses- 

sors, the assessors shall be 
cbMeS^ chosen, as the Judge thinks 
fit, from the persons sum- 
moned to act Sis assessors. 

240. the trial is to be by juiy, the 

k jury shall be chosen by let 

^^^j^wbeebosea pcrsoiis sunnnoix«(l 

to act os jurors. 
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241. In, a trial by jury before the Court 
of Sessiou ' ef a person not 
^ European or an 
pmB or Am«ri- Amerioaui at least one-half 
of the jury, shall, if the ac- 
cused person desire it, consist of persons 
\vho are neither Europeans nor Americans. 


Objections to ju- 
roiu 


242. In any case before the Court of 

Session, in which a European 
or American is charged joint- 
charMdjofaitiy With ly a person of any other 
race, such other person shall, 
if he desire it, be tried separately if the 
European or American claims to be tried by 
a jury consisting of at least one-half of 
Europeans and Americans. 

243. As each jiiror is chosen, his name 

shall be called aloud, and, 
appearance, the 
accused person shall bo asked 
if 4ie objects to be tried by such juror.* 

Objection may then be made to such juror 
by the accused person or by 
the Public Prosecutor, Gov- 
ernment Pleader, or other 
person appointed to conduct the prosecution, 
and the grounds of objection shall be stated. 

Any objection made to a juror shall be 
decided by the Court, and the decision of 
the Court shall be final. 

If an objection be allowed, the place of 
such jurors shall be supplied by any other 
juror attending in obedience to a summons j 
or, if there be no such juror present, then by 
any other person present in the Court whose 
name on the list of jurors, or whom the 
Court considers a proper person to serve on 
the jury, provided no objection to such juror 
or other person be made and allowed. 

244. Any objection taken to a juror on 

. any of the following grounds, 

^Ij^undsofobjec- if^adeout to the satisfac- 
tion of the Court, shall be 

allow^ : — * 


(1) any ground of disqualification with- 
in section four hundred and five ; 

(2) standing in the relation o# husband, 
master or servant, landlord or tenant, to 
the person alleged to be injured dr attempted 
to be injured by the offence charged, or to 
the person on whose complaint the prosecu- 
tion was instituted, or to the person ac- 
cused; 

(3) being in th« employment of any of 
such person ; 


(4) . beipg pWntiff 4r defendant against 
any of such j^rsohs ih any civil suit | 
f S) having complained against, or h*lri»g , 
been acedsed any of such persons in dm 
criminal proisikitttion ; 

(6) any circumstance which, iii the judg- 
ment of the Ocitirt is^ likely to cause pte- .. ; 
judice against, or favor to, any of such 
persons, or which lenders such person impro- 
per as a juror. 


245. The Judge shall not allow any 

W to under. ^ **>0 

stand the hmguatfo jury, uiiless such person uu- 
deratands the language in 
which the evidence is given 

or interpreted. 


ft 


246. When the jury has been completed, 

Foreman of Juor. 0“® 

their number to be foreman. 

It shall be the duty of the foreman to 
preside in the debates of the jury, to deliver 
the verdict of the jury, and to ask any in- 
formation from the Court that may be re- 
quired by the jury. 

If a majority of the jury do not agree 
in the appointment of a foreman, he shall 
be named by the Court. 


247. The witnesses shall then be ex- 
amined,^ cross-examined and 
re-examined according to the 
law for the time being rela- 
ting to the examination of witnesses. 


248. The examination of the accused per- 

Emiminatlonof^. .‘>®‘‘°''0 <*6 OOmiuitting 

cased before Magis- Magistrate Shall be given in 
trtto to beevidanoe. evidence at the trial 

249. When a witness is produced before 

K.td»c givon .t t^*® of Session, orHigh 
the preliminary in- Court, the evidence given by 
quiry admissible, before the Committing 

Magistrate may be referred to by the Court 
if it was duly taken in the presence of the 
accused person, and the Court may, if it 
think fit, ground its judgment thereon, al- 
though the witnesses may at the trial make 
statements inconsistent therewith. ^ 

Mseptamtion , — This section shall not 
thorize the Court to refer to the record of 
the evidence given by a ^witness who ab- ^ 
sent, except in the cases in which such e’n- ; 
dence may ik refenred to under the Indiiu 
Evidence Act or other law in force for the 
time being upon the su^ect of evidenoie. . 
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.250., The Count time to time, 

, atwy ^ageof the trial, ex- 
91 accused person, 

. afid shftll qnestion him gen- 
After the witnesses for the 
pibse^tidn hAve been exajnined, and before 
s;he is called <^n for hk defence. 

S61. When the examination of the wit- 
' Dofettiie. nesses for the prosecution 

and the examination of the 
Accused person is concluded, the accused per- 
: son shall be asked whether he moai^ to call 
■witnesses. If he says that ho does not, the 
I^oseoiitor may sum up his case. The Court 
miay then, if it thinks that there are no 
grounds for proceeding, 

in a case tried with assessors, record a 
finding, or, in a case tried by a jury, instruct 
the jury to return a verdict of acquittal 

If the Court considers that there are 
grounds for proceeding, it shall call on the 
accused person to state his grounds of defence 
and produce his witnesses. 

The accused person or his Counsel or au- 
thorized Agent may then state the case for 
the defence, and may examine the witnesses, 
if any, produced for the defence, and at the 
conefusiou of such examination may sum up 
his case. 

t 

252, If any evidence is adduced on behalf 

‘ of the accused person; the 

r 8 right officer conducting the prose- 
cution shall be entitled to 

reply. 

253. Whenever, in the opinion of the 

Court, it is proper and cou- 
jury or vo^iont that tlie jury or as- 
sessors should view the place, 
in which the offence charged is said to have 
been committed, or any other place in which | 
, any other tmnsaotion material to the inquiry 
in^ th^ trial took place, au order shall bo 
niade to that e$ect, and the jury or assessors 
idbAll bo opudiieted in a body, under the care 
of an officer of the Court, to such place 
whieh ihaU be shown to them by a person 
ap^inted by ^he Court. 

Such officer, suffer^ any other! 
person to speat to, .^erhoRany communica- 
tion with any of Jury ewAiteseprs; and 
they shall, when the;vfew k^ftokhed, bnlm- 
mediately conducted bach info Court ; 


254. If, in the course of a trial by jury 

Procedure wh^n f time priot tO the 

juror wjamo« ua- finding, any juror, from any 
awo to attend. sufficient bausc, is prevented 
from attending through the trial, 

or if any juror absents himself, and it is 
not possible to enforce' hk attendance, 
a new juror shall bo added, or the jury 
shall be discharged, and a new jury empan- 
nclled, and in either case the trial shall com- 
mence anew. 

255. When the case for the defence and 

the prosecutor’s reply, if any, 
concluded, the Court 
shall proceed— 

in. cases tried with assessors, to ask the 
assessors their opinion, and shall record it : 

in cases tried by jury, to charge the jury, 
summing up the evidence for the prosecution 
and defence, and laying down the law by 
which the jury are to be guided, * 

A statement of the Jugde’^ direction to 
the jury shall form part of the record. 

250,. It is the dujy of the Judge to de- 
^ ^ ^ ^ cide all questions of law, and 
u y 0 n go. especially all questions as to 
the relevancy of facts which it is proposed to 
prove ; the admissibility of evidence or the 
propriety of questions asked by parties or 
their agents which may arise in the course 
of the trial ; and, in his discretion, to prevent 
the production of inadmissible evidence, whe- 
ther it is or is not objected to by tho 
parties ; 

to decide upon the moaning and construc- 
tion of all documents given in evidence at 
the trial ; 

to decide upon all matters of fact which it 
may be necessary to prove in order to enable 
evidence of particular matters to be given ; 

to decide whether any question which 
I arises is for himself or for tho jury ; and upon 
this pojnt hk decision shall be final. 

The Judge may, if he thinks proper, in 
the course of his summing up, express to the 
jury his opinion upon any question of fact, 
or upon any question of mixed law and fact 
relevant to the proceeding, 

Illu$tratiovk8, 

(a.) It is prupoeed to prove a stafoment made by 
a person not called as a witooas undw ciroumetanoes 
which render evidence of his Statement admissibld. 

It is for the Jnd^e and not for the jury to decide 
the existence of tihose oheumeknoes ha» 
befel pi'ovfld. ' : ’ 
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(6*) It k propo8©d to give secondary evidence of 
document, the original of which is alleged to have 
been lost or destroyed. 

It is the duty of the Judge to decide whether the 
original has been lost Or destroyed. 


Duty of jury. 


257. It is the duty of 
the jury— 


(1) to decide which view of the facts is^ 
true, and then to return the verdict which 
under such view ought, according to the 
direction of the Judge, to be returned ; 

(2) to determine tlie meaning of all 
technical terms and words used in an unusual 
sense which it may be necessary to determine, 
whether such words occur in documents or 
not ; 

(3) to decide all questions declared by 
the Indian Penal Code, or any other law to 
be questions of fact ; 

(4) to decide whether general indefinite 
expressions do or do not apply to particular 
cases, unless such expressions refer to legal 
procedure or unless their meaning is ascer- 
tained by law, in cither of wdiich cases it is 
the duty of the J udgo to decide their mean- 


Illustraliom, 


((X.) A is tried for the murder of B. 

It k the duty of the J uclge to explain to the jury 
the distinction between murder and culpable homi- 
cide, and to tell them under what views of the facts 
A, ought to be convicted of murder, or of culpable 
homicide, or to be acquitted. 

It is the duty of the jury to decide which view 
of the facts is true, .and to return a verdict in ac- 
cordance with the direction of the Judge, whether 
that direction is right or wrong, and whether they 
do or do not agree with it. 

(6.) The quesiiou is whether a person entertained 
a reasonable belief on a particular point. Whether 
work was done with reasonable skill, or due dili- 
gence. 

Kach of these is a question for the jury. 

258. If a juryman or assessor is person- 
inted with auy re- 
assessor may ho ex- levant lact, it IS hlS duty 
amiiiod. inform the Judge that 

such is the case, whereupon he may be exa- 
nuned, cross-examined, and m-examined in 
the same manner as any other witness. 


259* If, in the course of a trial with the 

n- J of assessors, at any time 

Drocoduro when . . « i. 

assessor is unable to prior to the finding, any as^ 

sessor is, from aiiy sufficient 
cause, prevented from attending through 
the trial, the trial shall proceed with the aid 
of the other assessor or assessors* « 
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Cases 

jnrles. 


If all the assessors are prevented from 
attending through the trial, the proceedings 
shall be stayed, and a now trial shall be held , 
with the aid of fresh assesssors. 

260. If a trial is adjourned, the jury or 

Jury or fSOSBOrS uhall bo requi^d 

to attend at adjourn- to attend at the adjoumod 
ed sitting. sitting, and at every subse- 

quent sitting, until the conclusion of the 
trial. 

261. In cases tried with assessors, the 

Court shall proceed to poss^ 
judgment of acquittal or 
conviction, having considered 
the opinions of the assessors, but not being 
bound to conform to them. If the accused 
person is convicted, tho Court shall proceed 
to pass sentence on him according to law. 

262. The opinion of each assessor shall 

be given orally and shall bo 
^^DMfaiion vested in recorded in writing by the 

Court ; but the decision is 
vested exclusively in- the Judge. 

263. In cases tried by jury, the jury may 
retire to consider their vor- 

trlcd by 

of an officer of the Court not 
to suffer any person to speak to or hold any 
communication with any member of such 
jury. When the jury have considered their 
verdict, the foreman shall inform the Court 
what is their verdict, or what is the verdict 
of a mnjority. 

The jury shall return a verdict on all the 
. charges on which the accused 

Verdict to bo given . , ? , , ,, . 

on cacb charge. IS tried, and the Court may 

tioa ?ury,“*^^ ^^'*^** them such questions as 
are necessary to ascertain 
what their verdict is. Such questions aud 
the answers to them shall be recorded. 

If the jury are not unanimous, the Judge 
may require them to retire ffir 
jury differ.*^ further Consideration. After 

such a period as the J udge 
considers reasonable, the jury may deliver 
their verdict, although they are not unani- 
mous. 

If the Court does not think it neceasaty 
to discent from the verdict of a majority of 
the jurors, it shall give judgment accordingly* 
If tho accused parson is acquitted, the Court/ 
shall record judgment of acquittal. If th6, . 
accused person is convicted, the ^urt; ahedl 
proceed to pass sentence on him l^s0brdiIlg 
to law. ' 
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If :^e Court 4ifiag*^oa; :iriti|i th^ 
tie jureiis ibr of e ttla|bMty of auoh jurors, 
siad oonsiders it nebessa^y for the euds 
, justice to do so^ it may submit the case to 
thje^ii^h Cdurt,^ rOmand the 

. prb^l^ to <ius|t>c^y or admit him to bail, 
f Tie Court siiaU deal with the case so 
'' submitted ad, with au appeal, but it may con- 
Tict tie/aoposed person on the facts, and if 
it does shall pass such sentence as might 
have been passed by the Court of Session. 

2:64 The Court may, in its discretion* 

: , . postpone the hearing of ^ the 

Adjouvnx^t may, from time to 

time, adjourn the trial, if it considers that i 
such adjournment is proper 
of promote the ends of 

justice. 

266, The same jury may try, or the same 
. assessors may aid in the trial 
ftsflossots tofty try itt of, as many accused persons 
ewraai gacceagively as to tho Court 
seems fit* 

PART VI. 

APPEAlt, EEFElRiNCB. AND REVISION. 
CHAPTER XX. 

Afpsals. 

266. Any person convicted on a . trial 
Beli by any Magistrate of 
ftom the 2nd or Srd class, or any 
STttlml person sentenced by a com- 
pe*«“‘ Magistrate of the 2nd 
class under section forty-six, 
may appeal to the Me^strate of the District, 
or to p Magistrate of the 1st class vho has 
' bemt empowered by the Local Government to 
.l^Sheb appeals. 

. 267. ,, Any person required by a Magistrate 
^ . of the 1st claes to give secu- 

rity for good behaviour, 

‘ under section fiva hundred 
im® ' or teotien five hundred and five, 
to jHie Magistrate of the Dis- 

triflt,-;’- •, 

2^8. : A»J( pB^wn'ooovhsite^ by atty Civa> 

^ : ' Ofiminuli orBevpnuU Court, 


.Court to which'' doeri^ft!' ot ^ iu 
^ puch Court uro ordiuairily j 

; may be the amount of the mten4U ] 


paeeed, aubjeot to the rules provided in seo- 
tions two hundred and seventy-fiVe, two 
hundred and seventy-seven, two, hundred , 
and seventy-eight, two hundred and eighty, 
two hundred and eighty-one and two hun- 
dred and eighty-two. 

An appeal from such conviction by a Small 
Cause Court may be made to the Court of 
Session within whoso Sessions Division such 
Court is situate. 

269. Any person convicted on a trial 

held by the Magistrate of 
the District or other Magis- 
trate of the Ist class, or any 
person sentenced under section forty-six by 
a competent Magistrate of the 1st class, 
may appeal to the Court of Session. 

The appellant shall in every case give 
notice of appeal to tlio Magistrate of the 
District, who shall, if necessary, instruct the 
Public prosecutor, Government Pleader or 
other officer empowered by Government or 
by the Magistrate of the District to prose- 
cute the case. 

270. Any person, convicted on a trial 

. , . held by any officer invested 

convicted by offiewa with the power described in 
section thirty-six, may appeal 
to the High Court, if it ap- 
pear from the sentence awarded that such 
officer was in such trial exercising such 
special powers. No appeal in such case shall 
lie to tho Court of Session. 

Any person convicted by an Assistant Soa- 

A eftia from con- Judge may appeal to 
victFonTo^f A^aS tho Sessious Judgo if the 
Sessions judgoa. sentence appealed against 

does not exceed three years* imprisonment. 

A sentence of an Assistant Sessions Judge 
confirmed, under section eighteen, by the 
Sessions Judgo may be appealed to tho High 
Court. 

271. Any person convict- 
cmivlSSd byKSoS ed on a trial held by a Ses- 
sions Judge may appeal to 
the High Court 

The appeal may be on a matter of fact as 
i well as on a matter of law. 
j If the conviction was in a trial by jury, 
appesi shall be admissible on a matter of 
law only. ^ 

If such person be sentenced to ^eath, the 
S^ioiis Court shall inqniire 
wi#h9« ‘ to appeal, and if he signifies hto in- 
appeal, the Court ehall 
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him thut his appeal mmt> be made within 
seven dajSi and shall delay the, transmission 
of the reference, hereinafter required, for a 
reasonable, time, not exceeding seven days, 
to allow of the appeal and reference being 
made at the same time. 

When it appears that the execution of the 
sentence should not be delayed, the Sessions 
Court may record its reasons and forward 
the reference at once. 

In no case requiring confirmation shall the 
High Court grant a longer delay than is 
herein allowed for the presentation of an 
appeal. 

Where the reasons given by the Sessions 
Court for forwarding the reference at once 
are sufficient, the Higli Court shall decide 
tlie case in the absenco of an appeal. 

When, under the provisious of the law in 
force, judgments or orders made or passed 
by the High Court are made or passed, either 
in appeal, reference or revision, by a Court 
consisting of more than one Judge, aity 
difference of opinion shall be settled by 
adding, when the High Court is composed of 
more than two Judges and the Court is 
equally divided, one or more Judges, and in 
such event the judgment or order shall 
follow the opinion of the majority of the 
Judges* I 

272. The Local Government may direct j 

an appeal by the Public Pro- 
secutor.or other officer, speci- 
on behalf of Govwn- ally or generally appointed 
’ in this behalf, from an ori- 

ginal or appellate judgment of acquittal; 
but in no other case shall there be an 
appeal from a judgment of acquittal passed 
in any Criminal Court- 

Such appeal shall lie to the High Court, 
and the rules of liinitation^shall not apply 
to appeals presented under this section. 

The High Court may in any case so 
appcjaled direct a new trial by another Court, 
or may pass such judgment, sentence or 
order as may be warranted by law. 

273. There sKall be no appeal in cases in 

which a Court of Session, 
petty or tho Magistrate of a Dis- 
triot or other Magistrate *of 
the let dess, passes a sentence of imprison- 
mout not exceeding oqe month only, or of 
fine hot exceeding fifty rupees ^nly, orof 
wblpjaiig only* 

, There shall be no appeal from a sentence 
of imptbbnmeat passed by such Court or 


officer in de&ult of payment of fine when 
no substantive sentence of imprisonment 
hss'hoen passed. 

Where an accused person has been coh- 
victed on his own plea, whether on a trial 
with assessors or by jury, there is no appehb 
except as to the extent or legality of tlia 
sentence. 

274. There shal} be no appeal in cases 
tried summarily in which a 
of the District, 
or a Magistrate or Bench of 
Magistrates invested with the powers of a 
Magistrate of the first class, empowered to 
act under section two hundred and twenty- 
two, two hundred and twenty-three or two 
hundred and twenty-four, passes a sentence 
of imprisonment not exceeding three months 
only, or of fine not exceeding two hundred 
rupees only, or of whipping only. 

An appeal may be brought against any 
sentence referred to in section two hundred 
and seventy-three or two hundred and 
seventy-four, by which any two or more of 
the punishments therein mentioned are com- 
bined, but not against a sentence in which 
imprisonment is awarded in default of pay- 
ment of fine and in addition thereto. 

Nor against any sentence which would 
not otherwise be liable to appeal because 
the person convicted is ordered to find 
security to keep the peace. 

The'provisious of this and the last pre^ 

Sivin of son- scction shall not 

tenceVon Europe apply to appeals* from ordors 
Britieb subjects. passed ou European British 

subjects unddr section seventy-four or seveu- 
ty-six. 

275. Every petition of appeal shell be 
■ ’ by a copy of 
judgment or order ap- 


Copy of sentence - 
to accompany peti- the 

pealed against. 

276 . A copy of the ju^ment or other 
copy of ordw paased by by Cri^- 
or order to be ftir- nal Court, and, meases tried 
nhbed. Ijy jury, of the Judge's 

charge to the jury, shall be fumidied with* 
out delay on the application of any person, 
affected by such sentence or order. • 

Such copy shall be made at the expen^ , 
of the person iqiplying for it, u^ess he le 
in jiul, or unless the Court, for some 
reason, sees fit to grant ®uch 
'expense., ' " ^ 
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' 277, If the party be in jail, he 

1 . 'fa® ®t liberty to preseht 

•JSSSSte iail ' ^ petition of appeal and 
the copy of the judgment or 
appealed against to the Magistrate or 
otbeir in charge of the jail, who shall 

thereupon forward the petition to the proper 
appeUate authority. 

^278, The :A^ppeIlate Court shall fix a rea- 
sonable time within which 
of ap- appellant or his counsel 
or authorized agent inajy ap* 
J^ar, and it may reject the appeal : 

perusal of the petition of appeal the' 
copy ^ of the judgment or ordet^ .applalM, 
against, and after hearing the appoll^t1c|f his 
counsel or authorized agent, if he aj)|)e4k, it 
considers that there is no sufficient ground for 
questioning the correctness of the, decision 
or for interfering with the sentijhoe or order 
appealed against. 

Before rejecting the appeal, the Court may 
call for and peruse all or any part of the pro- 
ceedings of the lower Court, but shall not be* 
bound to do so. 


279- If the Appellate Court decide to 
_ ^ . hear the appeal, it shall cause 

notice to be given to the 
appellant, and, if the appeal be to the Ses- 
sion or High Court, shall also give notice to 
the Magistrate of the District, who'‘ shall 
inform, if necessary, the Public Prosecutor, 
Government^ Pleader or other officer empow- 
ered by Gpvernmeiit on that behalf, of the 
day on which such appeal will bb heard. 


280, The Appellate Court, after perusing 
Aprfeiiate Court ^he proceedings of the lower 

hearing the 

tenc^ w ealaaaco appellant, his counsel or 
aeeutonoa agent, if they appear, and 

ihe Public Prosecutor, Government Pleader 
or other ofl3ner empowered by Government 
or "by the Magistrate of the District in that 
bphalf, If he appears, may alter or reverse 
thp jSpding aud'> sentence or order of such 
Couit, !ana ! mayi, if it sed reason to do so, 
euh^oe auy punishment that has been 
awarded';'' ■ 


Provided that. if 'iMva^eal from the 
sentence of a df ^y ^e Apr 

pellate Court shall not inflickia g;re^r puii-> 
; ishment than might hare by 

^ Magistral of the first dm * 


281. In any case, in which an appeal is 

s.»penrionof ™. Appellftto Ppurt 

tenoQ pending may, peudmg the appeal, or- 
der that the sentence be sus- 
pended, and if the appellant be in confine- 
ment for ail ofionce which is 
*^**®^‘ bailable, .may order that he 
. bo releaselron bail. 

The period during which the sentence is 
suspended shall be omitted in reckoning the 
completion of the punishment. 

282. In any case, in which an appeal 
App.ll.te Court 

mnymake or direct pellate CoUtt, if it thinks 
further inquiry. further ihqtifry Or additional 
evidence upon any point bearing upon the 
guilt or innocence of the appellant to be 
necessary, may either make such further 
inquiry and take such additional evidence 
itself or may direct such inquiry to be made 
and additional evidence to be taken. 

If tne Appellate Court takes further evi- 
dence and passes judgment and sentence, 
no fresh right of appeal arises in respect of 
such sentence. 

When the evidence has not been taken 
before itself, the result of the further inquiry 
and the additional evidence shall be certified 
to the Appellate Court, and such Court shall 
thereupon proceed to dispose of the appeal. 

Unless the Appellate Court otherwise di- 
rects, the presence of tlie appellant may bo 
dispensed with when the further inquiry is 
made or evidence taken. 

The provisions of this Act relating to sum- 
moning and enforcing the attendance of wit- 
nesses and their examination shall, so far as 
may be, apply to witnesses examined under 
tills section. 

283. No finding or sentence plissed by 

.... ^ Court of competent juris- 

tonce when revert- diotiou shall be reversed or 
oStr*’or''Si te altered on appeal on account 
chargo or procood- of any error or defect, either 
in the charge or in the pro- 
ceedings on or before trial, or on account of 
the improper admission or rejection of any 
evidence, or by any misdirection in any 
charge to a jury, unless such error or defect 
baa bocaaioued a failure of justice, either 
by affecting the due conduct of the jptoser 
eution, or by prejudicing the prisoner m hia 
defence. . 

irregularity in the proceedings up to 
tflat IB a eidSficieut ground for reversing any 
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judgment, sentence or order made or passed 
iu a,, trial properly held. ^ 

la oase the accu$ed person has been sen- 

AppelUte court 

may reduce punish- 01 punishment than could 
have been awarded for tho 
ojfenoe, which, in the judgment of tho Ap- 
pellate Court, is llbved by the evidence, the 
Appellate Court may reduce tho punishment 
within the limits prescribed by the Indian 
Penal Code or any law for the time being in 
force for such offence. 

284. When any Court has convicted a 

^ , person of an offence not tri- 

of conviction hy able by such Court, the Ap- 
pelJsLte Court shall annul the 
conviction and sentence of 
such Court, and direct the trial of the case 
by a Court of compjtent jurisdiction. 

285. Judgments, sentences and orders 

passed by an Appellate 
Court upon appeal shall be 
final, except in the cases 
provided for in sections two hundred and 
seveuty-two and two hundred and ninety- 
seven. 

286. No appeal shall lie from any judg- 

„ , _ . meut, sentence or order of 

provided, no appeal a Criminal Courf, except in 
*^0 cascs provided for by 
tenco of cniiuiwai this Aot or by any law for 
the time being in force. 

JUrntrations. 

(a.) There is no appeal against an order refusing 
to grant compensation, or to grant an enhanced 
award. 

(6.) There is no appeal against an order of a com- 
petent Magistrate dismissing a complaint. 

(o.) There is no appeal against an order requiring 
a person to furnish security to keep the peaces 
(d.) There is no appeal against an order requiring 
a person to furnidi security to bo of good behaviour, 
when such order is passed by the Magistrate of the 
District. 

(e.) There is no appeal against an order passed 
under Chapter XXXIX ; nor against a report by a 
jury under that chapter. 

(/.) There is no appeal agsdnst an '^order of main 
tenance. 

There is no appeal against an order placing 
a name on the jury list. 

(A.) There is no apical against an order by a 
Court of Seasiott fining a juror or an assessor for non- 
'attendance. . , 

(i) There is no appeal against the order of a com- 
petent Court refusing to order a commitment. 

(J.) Nereis no appeal against an interlocutory 
order such as a claim to i^ppeai^ by agent. 


(A) There is no appeal from an order to pay com- 
pensation under section 22 of Aot I ot 1871 (d«t 
Act ic coimUdatc and amend tkc Um rcl<»Aing ta ivee* 
pasm hy cattle,) 


CHAPTER XXI. 

* Ebfisiiisngb. 

287. If the Cofirt of Session pass sen- 
ei A r j XU tence of death, the proceed- 

mgs sliall be referred to tlie 
High Court, and the sentence shall not bo , 
executed without its coufirmation by the 
High Court. 

If the accused person is convicted of an 
offence punishable with death, and the Court 
sentences him to any punishment other than 
death, the Court shall, iu its judgment, 
state the reason why sentence of death was 
not passed. 

288. In any case so referred, whether tried 

with assessors or by jury, 
Court confirm til© High Court may either 
sentence or juuiui confirm the sentonoc, or pass 

conviction. ^ 

any other sentence warranted 
by law, or may annul the conviction and 
order a new trial 011 the same or an amended 
charge, or may acquit the accused person, 

289. If the High Court think further in- 

quiry or additional evidence 
ftSinq‘Siry,‘&t «po“ anj Point bearing upon 

the guilt or innocence of the 
accused person to bo necessary, it may direct 
such inquiry to be made, or sucli additional 
evidence to be taken. 

Unless the Court of Reference otherwise 
directs, the presence of the convicted person 
may be dispensed with when the further 
inquiry is made or evidence taken, ‘ancl 
neither under this section nor under section 
two hundred and eighty-two is such inquiry 
to be made or evidence taken in the presence 
of jurors or assessors. 

The result of the farther inquiry and the 
additional evidence shall be certified to tho 
High Court, and the High Court shalb there- 
upon proceed to pass judgment of acquittal, 
or to confirm Hie sentence, or to pass s^h 
sentence as it thinks fit. 

290. In every case so referred to Ae\ 

High Court, the qonflmation 
S oftl^esenteaw, oir .aay ,niB» 
aiga^ by uvo sentence or order passed by 
ju^ tbeHi^Cowt, BhuH, wtiea 

sach High Court oonaista of. tvo or qu»;« 
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be detiinKunwl 8ad sigaed % at least 
’ two Judges of eocb Court. 


which the accused peisbus are cbuvieted, ahd 
the seutenoes or orders peupsed upon them. 


"391. When a Bigh Court of reference, 
WiMm Hisu pburt revision, or appeal, consists 
eoiwtoto «t (me of a single Judge, such 
Juase., ^ 

powers cdnfeinred upon two or more * Judges 
of the High Court by this chapter. 


CHAPTER XXII, 

SOPBBINTEKDBNOB AHD BbVISIOIT. * 


Power of 
Court to 
rulos. 


292, The High Coutt 
make may make and iesue goner^ 
rules — 


for keeping all booksy entries and accounts 
to be kept in all Criminal Courts subordi- 
nate to ity and 

for the preparation and transmission of 
calendars or statements to be prepared 
and submitted by such Courts ; 

and may also fi'ame forms (when not pres- 
cribed by this Act ) for every proceeding in 
the eaid Courts for which it thinks that a 
form should be provided, 

and from time to time may alter any such 
rule or form ; 

andr 'With the concurrence of the local 
Covemmenty may make aud issue general 
rules for regulating the practice and pro- 
ceedings of all Criminal Courts subordinate 
to it, andy with the like sanction, may alter 
any such rule : 

and a High Court not established by 
Royal Charter may, with the concurrence of 
the local Government, moke and issue rules 
for ‘regulating the practice and proceedings 
of that Court, and, with the like sanction, 
may alter any su<^ rule : 

Provided that such rules and forms be 
not inconsistent with the provisions of this 
Aoi^ br of any other law in force for the 
timo,bSing« 

Ali ^ulss fiiamed by the Court and all 
mpealf and alt 0 ratipus thereof under this; 
aecliop, j stojl ba^ published in the official 
Gflisetta.;' ' ’ . ^ ‘ ^ 

S9S. iilhil^bddiaate tjouifts shaB send 

(rf Mil.; 

by Snbordia^, <!ial0}l- 

;Wob 

tn tbe Cdbi% pr^ioribes, 

^jfeitiog thA offsacM the ofibbAM dt 


294. The High Court may call for and 
Power to ,»Jifi,r examine th^ record of any 
racords of Subordl. caSe tned by any Subordi- 
nate Courts. Court Ar the purpose 

of satisfying itself as tiiPftbe^legality or pro- 
priety of any sentence or order passed, and 
as to the regularity of the proceedings of 
such Courte 


295. Any Court of Session or Magistrate 
of the District may, at all 
Powers of colirt of times, call for aud examine 
trate to cau for re- the record of any Court sub- 
ordinate to such Court or 
Magistrate, for the purpose 
of satisfying itself or himself as to the legal- 
ity of any sentence or order passed, and as 
to the regularity of the proceedings of such 
Subordinate Court. 

For the purposes of this section, every Ma- 
gistrate in a Sessions Division shall be deemed 
to be subordinate. to the Sessions Judge of 
the Division. 


296. If the Court of Session or Magis- 
trate of the District is of 
^ opinion that the judgment or 
order is contrary to law, or 
that the punishment is too severe or is in- 
adequate, such Court or Magii^ate may 
report the proceedings for the orders of the 
High Court ; 

Provided that in session cases if a Court 
of Session or Magistrate of the District con- 
siders th^t a complaint has been improperly 
dismissed or that an accused person has 
been improperly disobarged by a Subordi- 
nate Court, such Court or Magistrate may 
direct the accused person to be committed 
for trial. 


297. If, in any case cither called for by 
Pow«.,rf™yid». itself or reported formers, 
or which comCB to its kfiow> 
ledge, it appears to the High Court that 
there has been a material error iu any judi- 
cial proceeding of any Court suboidiaate 
to it, it shidl pass such judgmeb^ uentenoe 
or order theraqp as it thinks fit. 

If it oontiiders that an aconsed person fias 

been impri^ly ^tsrtiaiged, 

it. “V *0 be 

: . .. tned, ot to be cotnmittea finr 

'1^5 . ' ' ■ 


Zmlim 
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If it considers that the chai*ge has been 
inconveniently framed, and 
that the frets of the case 
show that the prisoner ought 
to have been convicted of an offence other 
than that of which he was convicted, it shall 
pass sentence for the offence of which he 
ought to have %ee% convicted : 

Provided that if the error in the charge 
appears materially to have 
of “‘“led ajid prejudiced the 

accused person in his defence, 
the High Court shall annul the convictiou 
and remand the case to the Court below 
with an amended charge, and the Court 
below shall thereupon proceed as if it had 
itself amended such charge. 

If the High Court considers that any 
person convicted by a Magis* 
Committed an of- 
fence not triable by such 
Magistrate, it may annul the trial and order 
a new trial before a competent Court. 

If it considers that the sentence passed 
on the accused person is one 
imp^p^r ^unT”to which cannot legally be pas- 
Kb offence of which 

the accused person has been 
convicted, or might have been legally con- 
victed upon the facts of the case, it shall 
annul such sentence and pass a sentence in 
accordance with law. 

If it considers that the sentence passed is 
too severe, it may pass any lesser sentence 
warranted by law ; if it considers that the 
sentence is inadequate, it may pass a proper 
sentence. 

The High Court may, whenever it thinks 
fit, order that the sentence, 
^wponwonofBen- coming before it 

as a Court of Revision, be 
suspended ; and that any person imprisoned 
under suoh sentence be released on bail, if 
the offence for which such person has been 
imprisoned be bailable. 

Except as provided in sections three faun* 
.md tw^ty-eight aud 
«<nkAii«i to High uiree nnndred and nmety- 
eight, no Court, other than 
the High Court, diall alter auy sentence or 
wiet of any Subordinate Court except upon 
appieel by the parties oonberhed. 

Np person has any right to be heard be- 
fore any High Court, in the 
exercise of its powers of 
revision, either personally 


or by agent, but the High Court may, if it 
thinks fit, hear such person either pie^on- 
aDy or by agent. . 

288. The High Court, the Court of Ses* 
sion or the Magistrate of the District ing 
order any Subordinate Court to inquire into 
any complaint which has been dismissed 
under section one hundred and forty^seven. 

299. Whenever a case is revised by the 

High Court under this chap* 
to be certified to ter, it Shall ccrtiiy its deci- 
or order to the Court in , 
which the conviction was had 
df by which the order was passed; or if 
the conviction or order was passed by a 
Magistrate other than the Magistrate of the 
District, to the Magistrate of the District. 

The Court or Magistrate to which the High 
Court certifies its order shall thereupon make 
such orders as are conformable to the decision 
of the High Court, and, if necessary, the 
record shall be amended in accordance there- 
with : 

In cases revised by the High Court under 
this chapter, the High Court shall not alter 
or reverse the sentence or order of the Court 
below, except as herein provided, nor shall 
it reverse or set aside the verdict of a jury, 
unless it is of opinion that the jury was 
misdirected by the Judge. In that case it 
may set aside the verdict aud direct a new- 
trial, if it think fit to do so. 

300. The provisions of section two hun- 

dred and eighty-three shall 
Ho^^?to"*ppfyf“‘ apply to revisiou orders under 
this chapter. 


PART VII. 
EXECUTION. 

CHAPTER XXIir. 

301, In cases referred by the Court of 
Session for the confirmation 
r^wd”te“Hi^ of “ sentence of death by the 
Court for oonfltm- High Court, the proper offipec 
of the Hi^ Court 

without delay, after the order of oonfi^- 
ation or other order has been made by . 
High Court, send a copy of the order ui^er 
the seal of the High Court, wd attMted 
with bis official signatnre, to the Conrt of 
Sessioa ‘ ' 
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"p- Such Court tlto tentonee be con- 

^fomed m oommuted, issue a wmaut to the 
voffi^r ill of the jail in which the 

jprt&onor in eoiifi^ed> to cause the sentence 
or order to he oerried into execution ; or, in 
the caeo*of any other orders, shall cause 
eueh orders to be carried into effect. 

302* In cases tried by the Court of Sea- 
u ' a *'he Court shall forward 

to^SJdcopy^tod- a copy of its finding and 
tm 5£S5 sentence to the Mairisirate 

trial was held. % 

If the accused person is sentenced to 
transportation, imprisonment 
cuSonf*”* shipping, the Court shall 

t forthwith forward him, with 
a warrant for the execution of the sentence, 
to the officer in charge of the jail of the 
district in which the trial was held. 

The warrant shall state the offence of 
which the accused person has been convicted 
and the period during which he is to be 
transported or imprisoned and the nature 
of the imprisonment or other punishment. 

In cases tried by any Court inferior to a 
Court of Session, the Court 
passing the sentence shall 
^ forthwith forward the ac- 
cused person, with a similar 
warrant for the execution of the sentence, 
to the officer in charge of the jail of the 
district in which the trid was held. 

303, Every warrant for the commitment 

Form .ud dS«o- oust^y shall 

tion of waiTtint of be in writing and signed 
commitment. sealed by the Judge or 

Magistrate who issues it, and shall be directed 
to 'some jailor or other officer or person 
haying authority to receive and keep prison- 
ers^ and shall be in the Form (C or D as the 
liase may be) given in the second schedule 
to this Act or to the like effect. 

304, The warrant of commitment shall 

^ ^ be lo4ged with the jailor, if 

io^ i if 

\ K be ttot in the jail, with his 
deputy. 

If the jailor has no deputy, the warrant 
may be lodged with aiiiy offi^r of the jail 
then being in t^e ; 

305, U^nihe rtoeigt,;of a warrant eh- 

Ejcecutionof sen. tbrO® hund^^^^ 

^ce under Section and one or three ! hundred 
' and two, the Officer in charge 


of the jail shall cause the sentence to be 
executed, and shall return the warrant, 
when the sentence has been fully executed^ 
to the Court from which it issued, with an 
endorsement under his signature, certifying 
the manner in which the sentence has been 
executed. % 

306. If a woman sentenced to death be 
♦ If found to be pregnant, the 
capS^i*^entence on High Court shall order the 
pregnant woman, execution of the sButeuce to 
be postponed, and may commute the sen- 
tence. 


307. 


Leyy of fine. 


Whenever an offender is sentenced 
to pay a fine, the Court, 
which sentences him, may 
issue a warrant for the levy of the amount 
by distress and sale of any movable pro- 
perty belonging to the offender, whether or 
not the offence be punishable with fine only, 
and whether or not the sentence direct that, 
in default of payment of the fine, the 
offender shall suffer imprisonment. 

Such warrant may be executed within tl»e 
jurisdiction of the Court that issued it, and 
it shall authorize the distress and sale of 
any movable property belonging to tl»e 
offender without the jurisdiction of the said 
Court, when endorsed by the Magistrate 
of the District in which such property is 
situated. 

. This section shall not apply to cases in 
Tphich any special procedure 

or local law, in force for the 
time being, for the recovery of any fine, but 
shall apply to cases in which no such pro- 
cedure is laid down, and to all fines not 
levied when this Act comes into force, but 
which might have been levied under this 
section if it bad been in force when they 
were imposed. 

The warrant may be issued either by the 
Judge or Magistrate who 
* **'*'^* passes the sentence or by his 
successor in office* 

308* Whenever a Criminal Court imposes 
a fine under any, law id force 
the time being, ,oroon- 
firms iu appeal, or reyision a 
sentence of such fine, or a sentence of which 
such fine forms a part, the Court m4y order 
the;wbolo or mj part of the fine to be paid 
ja compensation, 


Indkm 
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{!) for expenses piroperly incurred in the 
prosecution, 

( 2 ) for the offence complained of, where 
such offence can, in the opinion of the Court, 
be compensated by money* 

Such payment shall be made, as the Court 
thinks fit, to 91 * for the benefit of the com- 
plainant, or the person injured, or both. 

If the fine be awarded by a Court whose 
decision is subject to appeal or revision, the 
amount awarded shall not be paid until the 
period prescribed for presentation of the ap- 
peal has elapsed, or, if an appeal be presented, 
till after the decision of the appeal. 

In any subsequent civil proceedings relat- 
ing to tne same matter, the Court shall take 
into account any sum which may havo been 
awarded under this section. 

309. In every case punishable, under 

Impri«.nmont in f'7 *^“6 

default of payment being, With imprisonment as 
of lino. 

offender is sentenced to a fine, whether with 
or without imprisonment, the Criminal Courts 
shall bo guided by the provisions of sections 
sixty-four and sixty-five of the Indian Penal 
Code in awarding the period of imprison- 
ment ill default of payment of the fine : 

Provided that, in no case decided by a 

p«>vi«>«.tocn«. Magistrate, whore imprison- 
decided by a Magia- moiit shall have bocn awarded 
as part of the substantive 
sentence, shall the period of imprisonment, 
awarded in default or payment of the fine, 
exceed one-fourth of the period of imprison- 
ment which such Magistrate is competent to 
inflict as punishment for the offence other- 
wise than as imprisonment in default of pay- 
ment of the fine. 

Where a person is sentenced to fine only, 
the Magistrate may award such term of im- 
prisonment in default of payment of fine as 
is allowed by law, provided the amount does 
not exceed the Magistrate’s powers under 
this Act. 

810. When the punishment of whipping 
is awarded in addition to im- 
ai^ed^in^idSftion prisonment, by a Court whose 
sentence is open to revision 
by a superior Court, the 
whipping shall not be inflicted until fifteen 
days from the date of such sentence, or, if 
an apped be made within that time, until 
tUe sentence is confirmed by the superior 
Court : but the whipping shall be inflicted { 


immediately on the expiry of the fifteen 
days, or, in case of an appeal, inrtnediately 
on the receipt of the order of the Appellate 
Court confirming the sentence. 

311. In the case of person of or over 

sixteen years of age, the 
punishment of whipping, 
shall be inflicted with such 
instrument, in such mode and on such part 
of the person as the Local Government 
directs ; and, in the case of a person under 
Sixteen years of ago, it shall be inflicted in 
the way of school discipline with a light 
ratan. 

In no case, if the cat-of-nine-tails be the 
instrument employed, shall the punishment 
of whipping exceed one hundred and fifty 
lashes, or, if the ratan be employed, shall 
the punishment exceed thirty stripes. 

The punishment shall be inflicted in the 
presence of a Magistrate, and also, unless 
the Court which passed the sentence other- 
wise orders, in the presence of a Medical 
Officer. 

312. No sentence of whipping shall be 

carried into execution unless 
a Medical Officer, if present, 
fender wot in lit certifies, or. if there is not a 
Medical Officer present, un- 
less it appears to the Magistrate present, 
that the offender is in a fit state of health 
to undergo tho punishment. 

If during tho execution of a sentence of 
whipping, a Medical Officer 

stay of execution. .. . . , 

•certifies, or it appears to the 
Magistrate present, that the offender is not 
in a fit state of health to undergo the re- 
mainder of the punishment, the whipping 
shall be finally stopped. 

No sentence of whipping 
edby shall be executed by instal- 

ments. 

313. In any case in which, under sec- 

tion three hundred and 
twelve, a sentence of whip- 
be inflicted under pinor is wholly Or pJUrtialJy, 

the last se on. prevented from being carried , 
into execution, the offender shall be kept in 
custody till the Court which passed the sen- 
tence can revise it ; and the said Court may, 
at . its discretion, either order the discjwge 
of such offender, or sentence him, in liisu of 
whipping, or in lieu of so much of the sen- 
tence of whipping as was not wa» eerried 
out, to imprisonment for any period, whifih 



i»mc» 
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. imy be in addition to any other punishment 
to whiehf he may liavo been sentenced for 
eamo offence ; ' 

Provided that the whole period of im- 
pt:i|Kmment to which such offender lA sen- 
tenced shall not exceed that to which he is 
liable by iaW| or that which the said Court is 
competent to awird. 

■ 314 . /l^heii a person is convicted at one 
trial of two or more offences 
punishable under the same 
of aerflrai or different sections of any 

eyusoa. being in 

force, the Court may sentence him, for the 
offences of which he has been oonvictod, to 
the several penalties prescribed by such 
enactment or enactments, which such Court 
is competent to inflict ; such penalties, when 
consisting of imprisonment or transporta- 
tion, to commence the one after the expira- 
tion of the other. * 

It shall not be necessary for the Court, by 
reasoti only of the aggregate punishment for 
the several offences being in excess of the 
punishment which it is competent to inflict 
on conviction of a single offence, to send the 
offender for trial before a higher Court : 

Provided thatin no case shall such person 
be sentenced to imprison- 

than fourteen years : 

Provided also that, if the case be tried by 
a Magistrate, (other than a Magistrate acting 
. under section thirty-six) the punishment 
sh^dl not in the aggregate exceed twice the 
amount of punishment which he is by his 
ordmory jurisdiction competent to inflict. 

316. Whoever, having been convicted of 
an offence punishable under 
XII or chapter 
XVII of the Indian Penal 
Code with itnprisonnaent for a term of three 
or upwards, is again accused of any 
offend punishable undeif either of those 
ehsptem.^lth imprisonment for a term of 
three ^ears shall ordinarily, if 

.^e M^istrate ponsiders him an habitnal 
offended be j^i^itted to the Court of 
Session: " ' 

Provided that, in which the 

the District 

; has been:r inwteA with 

powers under section thifty-aia^ the aounsed 


person may be placed on his trial before 
such Magistrate of the District. 

316. When sentence is passed on an 
of .on escaped convict for such 

tonee ou oscapod oBoape ov for any other of- 
ooavicts. fence, the Court may direct 

the sentence to take effect immediately, or 
aft^ such convict has suflered imprison- 
ment or transportation, as the case may be, 
for a further period, equal to that which re- 
mained uuoxptred of his former sentence at 
the time of his escape. 

317. When sentence is passed on a per- 

son already under sentence 
Pf imprisonment or traus- 
ed for aaiothor of- portation, and the sentence 
id for inipriaoument or trans- 
portation, the Court shall direct that such 
imprisonment or transportation shall com- 
mence at the expiration of the imprison- 
ment or transportatiou to which such person 
has been previously sentenced, 

or, if he is undergoing a sentence of im- 
prisonment, and the sentence, on such sub- 
sequent conviction, be for transportation, the 
Court may direct that the sentence shall 
commence immediately, or at the expiration 
of the imprisonment to which such person 
has been previously sentenced : 

Provided that nothing in this section shall 
be held to excuse such per- 
son from any part of tho 
punishment to which he is liable upon such 
former or subsequent conviction. 

318. When any person, under the ago 

^ ^ . .of sixteen years, is sentenced 

yoiJthfui offondorB by any Criminal Court to 
in refonnatorioB. imprisonment for any offence, 
such Court may direct that such offender, 
instead of being imprisoned in the criminal 
jail, shall be confined in any reformatory es- 
tablished by the Local Government a fit 
place for confinement, in which there are 
means of suitable discipline and of trafolug 
in some branch of useful industry, or which 
is kept by a person willing to obey such 
rules as tho Government prescribes with 
regard to tho discipline and training of per- 
sons confined therein. 

All persons confined under this seotidn 
ehidl be subject to the ruW;,50 pr^ribed 
fey ^ovemmerit. 
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319. The Governor General of’ India in 

Council may, from time to 

<ix>jut places to places wlthiu British India 
t^ncwitobSpo^- to which persons sentenced 
tioaaafty besont to titinsportation shall be 
T , floot : the Local Government, 

Local Government ^ 

to direct removal of or some oflicer duly autho- 
rizedby such Government, 
shall give orders for the re- 
moval of such persons to the place or places 
so appointed ; and no sentence of transport- 
ation shall specify the place to virhich the 
person sentenced is to be transported. 

320. When sentence of transportation 

.entcnc«l « ®P™ 

to tnuisportation undergoing . transportation 
a sentence previously 
previous sentence passed for another offence, 
neednotberemoved. shall not be necessary for 

the Local Government to order his removal 
from the place in which he is so undergoing 
transportation. 

321. When any person is sentenced to 
death, the sentence shall 
direct that ho be hanged by 

the neck till he is dead. 


PART VIII. 

EVIDENCE. , , ^ 

CHAPTER XXIV. 

Spboial Eulbs ot Evidence in CBiumti 


Cases. 


323. 


Sentence of doatb. 


322. When 


rower to 
puni^ment. 


any person has been sen- 
tenced to punishment for an 
remit the Governor Gene- 

ral of India in Council, or 
the Local Government, may, at any time, 
without conditions, or upon any conditions 
which the person sentenced accepts, remit 
the whole or any part of the punishment to 
which he has been sentenced. 

If the person, to^ whom a pardon has been 
given, fails to fulfil* the conditions prescribed 
by the Governor General of India in Coun- 
cil, or the Local Government, the Governor 
(General of India in Council, or the Local 
Government, as the case may be, may with- 
draw such pardon, whereupon such person 
shall be remanded to undergo the unexpired 
portion of his sentence. 

The Governor General of India in Council, 
or the Local Government, 
without the con-, 
sent of the person sentenced, 
in substitution for the sentence passed ac- 
cording to law, commute any one of the 
following sentences for any other mentioned 
after it— 

deatl^ transjiortation, penal servitude, 
imprisoiimietit. 


The examination of a Civil Surgeon 
or other medical witness, 
difai witueiis taken and duly attested by 
a Magistrate, may be given 
in evidence in any criminal trial although' 
the person examined is not called as a 
witness. 

The Court may summon such Civil Sur- 

Court muy Bum- y; medical wit- 

mon medical wit- neSS, if it 8068 sufficient CUUSO 
for doing so. 

324. If an accused person admits the 

AocuBod may be f miuission of au ofteuce be- 
convicted on his own fore a Court Competent to 
try him for* such offence, 
such Court may convict him on his own 
admission. 

325. 


Any document purporting to be a 
report from the Chemical 
Examiner or Assistant Che- 
mical Examiner to Govern- 
ment upon any matter or thing duly sub- 
mitted to him for examination or analysis 
and report, in the course of any criminal 
trial, or in any preliminary inquiry relating 
thereto, may, if it bears his signature, be 
used as evidence in any criminal trial. 

The Court may presume that the signa- 

6enutoen«. of document 

Signature may be IS genuine and that the per- 
proBumed. Signing it held the pffice 

which he professed to hold at the time when 
he signed it. ^ 

326, Where a previous conviction' or ac- 

ProviouB oonvtc- qu'ttal is to bc proved against 
tionoracquJttaihow au accused person, applica- 
proved. to.the 

officer in whoso custody the records of such 
trial may be. It shall not be necessary to 
produce the record of the conviction or 
acquittal of such accused person, or a oop^ 
thereof, but an extract may be producedi in 
proof of such conviction or acquittal if piSr* 
titled, under the band of the Clerk of 
Court or other officer having the custody :of 
the records of the Court in which con- 
-'lotion or acquittal w^ oy by tbe 
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Deputy or au<^ Clevis pt officer, to be a 330. - Whenever it appears that the at- 
jbopy o{ thh ch^e^ i^ndiug and sentence, tendance of a witness can- 

^ tt»e «uileiRay1>«^ ' , not be procured without an 

, ‘ ^ amount of delay, expense or 

; ' 32t. If ah accused person absconded, moonvenience which under the circumstances 
'‘'•niiiftni'ii'nffir RW ftid after due pursuit can- of the case would be unreasonable, it shall 
not be arrested, any Court, > be competent to a Court of Session or to a 
\ : oompetent to try or to com- High Court to dispense with the personal 
such acdttied person for trial for the attendance of such witness, 

MpnCP complained of, may, in his absence, Such Court of Session or High Court may 
re^d. the statements of the persons ac- direct a commission to the 

'^ualhted with the facts ; and such deposi- isauing Magistrate of the District, 

; tions inay, on the arrest of such person^ be Magistrate of the 1st 

put in on his trial for such offence, if it is in whose jurisdiction such witness may 

’ not practicable to procure the attendance of The Magistrate to whom the commis- 

Biich witnesses. sion is directed shall proceed to the place 

where such witness is, or shall summon such 
328. JVhenever ’ any Magistrate, after witness before himself. Such Magistrate 
having heard part of the ghall take the evidence of such witness in 
evidence in a case, ceases to ^he same manner, and shall have for this 
«ord«d hy pt»e M*- exeroise jurisdiction in such r^uvnoso and mav exercise the same powers, 
case and is succeeded by Jg i„ trials of warrant cases, 
another Magistrate who has iphe prosecutor and the accused person 
and who exercises jurisdiction in such case, forward interrogatories 

such last-named Magistrate may decide the to which the officer to whom 

ease on the evidence partly recorded by his witneM. commission is directed 

predecessor and partly recorded by himself, shal l cause a return to be made, or the pro- 
. or he mfcyteHJuininon the witnesses and com- gecutor may appear personally before tho 

Bienoea&esh: . Magistrateto whom the commission isdirected, 

Provided that the accused person may, or the prosecutor or accused person may 
when the second Magistrate commences his go appear by authorized agent. 

' prboeedings, demand that the witnesses shall Whenever, in the course of a trial before 
be le-suinmon^ and reheard, in which cose a Magistrate, it shall appear 

the trial shall be commenced afresh : coSSm”” a commission ought to 

' Provided also that any Court of appeal or qnirod in Magis- be issued for the examinar 
reviaion, before which the case may bo tion of a witness whose evi- 

brought, deuce is necessary in such trial, such Magis- 

or, in oases tried by Magistrates subordi- trate shall apply to the Court of Session, to 
nate to the Magistrate of the District, the which he is subordinate, stating the reasons 
Magistrate of the District, without appeal, for the application ; and such Court may 
.mayeetaride any conviction, passed on either issue a commission in 'the manner 
eridd^ not wholly recorded by the Magis- hereinbefore provided, or may reject the 
i lraito before whom the conviction was had, application, 
sacth Court or Magistrate is of opinion 

ithat' tilis aobnsed person has been materially 

: pt^hidfoed; fhmeby i and may order a new 

‘ CHAPTER XXV. ' 

V ; ^0, ; Wheiwver, .from aey came, a Magis- Evidencb how takmt. 

making an inq^uiry, 

nnaeri dT this 331. In all Criminal Courts, complainants 

e3SSwMiS®N»R::A'cti is unatifo, ^ epapkte ^ and wUnesses riiall *>« era- 

***■'' ti^ pMeee^ihigs himself, any compiaiTwtiiB «ad mined upon oali or affitm- 

• ‘ .Ot^MagldtKrtd ^a’riag ju- ''**■“***• tion, or otherwise aw^og 

risdiction to inqfulte ^ o^niit^v ipay .to the provisions of the ^w; for tho time, Jie- 
‘ Wmpleto tbS e®de and’ ingin force inrelatioU: to ths e^mipatmn 
..'';lwcbtded''sH the evldense hiwklf,' ' I |of*ltiiS»86.'' 



Thb 3iu} Acqoct 
Pretend: 

The Hon’hle H. V. Battlst, ) 

,, D* NAMiTXfiR, Jf ^ 

Case No. 289 op 1872. 


Sp€(tial App*i(d^ from a Decision passed hy the 
Subordinate Judge of Bajslialhye, dated 3Q^A 
September 1871, confirming a decree of the 
MooTisiff of Sherajguftge, dated ^th March 
1871. 


Tripoora Soondary and 
another 


I (D^ts ) Appdlants, 


' versus 


'Durbomoye Chowdrini, (Plff ) Respondent 

For Appellant . — Baboos Sroeuath Dass, 
Mohonoy Mobim Roy and Kishen 
Doyal Roy. 

For Respondent — Baboos Doorga Mobun Dass 
and liomesh Chundor Hitter, 

Case No. 290 op 1872. 


versus 


For Appellant — Baboos Sreenath Dass, 
Mohioey Mobim Hoy and Kisbon 
Doyal Roy. 

For Respondent — Baboo Doorga Mobun Doss. 

A private butwara is binding as between the parties 
to that batwara and persons claiming title under them, 
although It may not be binding against the Government or 
Agent, a purohasor at a sale for axreaT of Government 
Bevenue. 


Tas facts of this case are fully set forth 
in the judgment, it is useless therefore to 
recapitulate them here. 

Mixter, S.~(Bayley^ J,, concurring .) — 
The ptaintiBTfi in these two cases represent* 
ing themselpes to be the owners of a four 
gundas one oowree share of a certain Govern^ 
m^nt revenue-paying mehal registered as 
meh^l, 28 in the Towwe of the Mymeusingh 
Ck^ll^tptute, brought a suit against the 
defehdl^ts 'pett eo-sharers in the said mehal 
^r th^ dec|ltotti6n of their right to have a 
butwei^ of the' share claimed by them ^ made 
by :ihl$ :GQllect^^^ the ^rdvisions of Re- 
gutaiida XIXof X8U. 


In tW suit tliie answer cf the defeniiahts 
was, that the mehal in q^uestion had b^u 
divided between the different shareholders 
under a private partition effected betw^i r 
the predecesspVs of the plaintiffs and ihieme , 
of the defehds|lnts long prior to the decehh^ 
settlement, and that as each shareholder iti 
the mehal had been since t^t time enjoying 
exclusive possession of the septate plots . ‘ 
allowed to his share under the partition, the 
plaintiffs could not justly ask the Court to 
order a re-divisiou of the estate in superses* ^ 
sion of the long existing arrangement. 

All the Courts which had to deal with that 
suit found or admitted as a matter-bf-faot 
that the lands of the mehal above refeired 
to had been actually divided between the 
different shareholders long previous to the 
institution of that case, but they ^ve , a 
decree to the plaintiffs declaring their right 
to have a fresh butwaia made by the Col- 
lector upon the ground that the plaintiffs 
were not bound to abide by a mere private 
partition* * 

In order to carry out this decree a precept 
was issued to the Collector directing that 
officer to make a butwara under the provi- 
sions of Regulation XIX of 1814, but the 
Revenue authorities refused to carry out the 
order declaring that no butwara could be 
made as the lands of Mehal 28 were 
intermingled with those of other estates, 
bearing distinct numbers in the Collector’s 
Towzee. 

The plaintiffs have now brought the^e 
suits for the declaration of their respective 
rights to collect rents from each and every ^ 
one of the occupants of the lauds of thu 
mehal. 


The answer of the defendants was *that 
the suit was not maintainable, as therS was 
no cause * of action disclosed in the plaint, 
that the plaintiffs right to various portions of 
the lauds in dispute was, barred hy the law of 
limitation and that it was not competent to 
the plaintiffs to go beyond the private parti- 
tion which was made with the full concur- 
rence^ of their predecessors in title, and tq, 
ask the Court to declare them, entitled to a 
joint . undivided share of each plot of tad 
in the mehal 

The first Court found as a fi|ct 
defendant’s allegation with referenj(^;j^^^^ 
private partition was good and W#4^^ 

' W nevertheless , Jt . 'gayjs;' 
plaintiTsholdibg tta the 


ly.— II 




tlve 
appeal w 

if the- feat,, 'Cdttrt- 'With 
' partitioa'^Uea upon' 

Jm ,fei|i^-'>4ife' plaiattSs weie uot entitbid tp 
lfcSi!#i|/!i|'di^^ 'if th^ right tesfloHaot 
]fea$ fehiheaeh plot t^ -land sitoatod in the 
' ■■' ■'■ ■ - ■,,■•■■ 

' ' IIITe anof optnicfe that^ conteatiou is 
A ^tita bdtvava is certainly foihdtiig 
«l ' the pi^eh to that bntwara and 
peraons daiming. title tiiider them. ' No 
dCtibit ahtfe'aMtWara not binding a^hst 
the ’<(StOTen|Hnetri.pr against a purcoMfeat a 
aii^ fCr feibari of Government reveiin^ who 
^^yes' ' his title direct from the Govern- 
ment. ^t it seems to us to be quite unjust 
ai^ ^reasonable to hold that thepla|uti% 
ace liberty to set aside a long edatii^ 
<S^^fel|fehehli‘‘ deliberately entered into 

ptedeoeSsors in tme, merely becafeP^ 
WejHttoife t^at th^y wore entitled nudes the' 
ddi^?^‘ laSred in the ^vioue suit to haVe a 
lie^lriridu <M the mehal under the provisions 
lii^tfeitibd XU of 181^. Whether that 
decree was rig^t or wrong, it is not necessary 
fey idi'l'to ^ermiiie. It is sufficient for ns 
to tt;iii» preved infruetuons in con- 

se>|%ice ef the inability of the revOnne 
adthdrities to otv*y out the butwara, the 
lahdB of the ihehsl in ^ueiCtion being intor- 
mlhgled with those of other mehals beai’iug 
septoto .hunibers on the Uolleetorate 
Towsee. 

.1%' has been oontended that the decree in 
rititiffemer ^riil! net Only directed a re-dhrision 
rfliyC;;IaWdS,of'1fee.i»ehid in proportion to 
, , «d 4 , 1 0., belongiug to the 

t|i|rflfeat if Ibrther declared that 
;riere entitled tie hold posses' 
to that' 
'<6f tob’dectoe 

' to:' ha o^etsMa^iho; • 


clear that the only-’<ttdto we( ctul'^jpassM 
these two Bttife is' tosi^thC ^deaslcps of tow 
Lower Courts shcold be reversed, alud tbAt 
the ' plaintiffs’ ' dlaims be diihiiSsed, «ie 
plfentiffs being 'hiblC to pap to the defend* 
ants the whole costs of' the iitigaitiou. 


The 7th AuonsT 1^75!, , , . ' 

' Present; 

The Hon’ble P. B. Kbup, 1 
„ P.A.Glovb«, I 

Case No. 136 of ld 72 . 

Miscellaneous Regular Appeal from an order 
passed hg the Officiating Judge of Hooghiyf 
dated 2U^ Mannsh 1872. 


Meer Eyar Ally Peti^iooeVv.. 


Appd^nt^ 


. v0rm , , 

T^b Ali vs. *.• ,4. Opposite party. 

Jf(5r Appellant,* petitioner-i^Mr. J. P. Ken- 
nudy and Moalviea Miirhamut Hosseiiii Ma- 
homed YoiiVBQof and Abdool Baree. 

Ror Opposite party, Baboo 

Rally Prosumio Dutt 

Held, timtas tbo object of Act XXVII of 1806 te to facilitate 
tho GoUecrtion of debtd on succeasiuiiR, no list of debts owing 
to the or.t'.te of the decked being fil^ a oortiacate cannot 
be grantcrl under that Act. 

The material facts may be gathered from 
the judgment in which they are clearly set 
forth. 

Xempf J. — (Olmier, J., wmewrrewy).— This 
was an application ou the part of two 
parties churning a oerfuiioate ireder the, pro* 
visions of Act XXVII of 1860, to oolleot the 
debts due to Noor Ali who di^ on the 20tii 
Pqus 1278. The Judge aft^r tahlpg evidence: 
and referidng to the Geneblogipal teiUe' riled 
by the pbitotor Taleb AI 4 punted a. ceji^fi* 
oate to ^Icb Ali. On -rstoering to' tife' 
T^rd, |biia be ipg d regular appeal we ' find, 
to^. peithfe’ party filed any liri; of the bnfe 
due to the estate ef l7b«r .'A& 
Tito Appi^ti. llyw Ali wito rife Am psH* 
filed , a list of the ferttoTtoblevptolii^r 
bi^nglug to Ifhe dtosased rem-sAb 
an 4^*!9toh-and'Oeitoto''«fl#'rito':iri{rife; 

'ifet no .iha , ’ 

■ ' to 




tajafiato, i Vhe 9p{N)4t«. <^<>l 9 eot<»f 

SMeb Ali also .fiW> not .wii<^n atatfl* 
Mat bf th« debts dee ta the estate of Noor 
AJSb i, .. 

^e oliijecd;. of Aot XXTII of is to. 
fim^tate the eoUeoti(e» of dehte on soceet* 
sions as .aj8o,;toi afford security .to persons^ 
payhig debts to the representatives ' of 
deoeased persons, and as in this case no list 
of debts has bean filed, we think that the 
court below whs wrong in granting a certb 
ficate to either party. We therefore under 
the prorisions of Section 6 of Act XXVII of 
1860 suspend the certificate whioh''has been 
granted to Talob AU. Each party wUl pa; 
his own costs of this appeal. 


The 12tb Ausubt 1872. 

4 

Pftmit : 

The Hon’ble P. B. K^p, and* ) r . 

„ F. A. Glover. 

Special Appeals from the decision paesed by 
ike Judge of Midmpore, dated the 26^A 
August 1871, reverdng a deeree of the Sud- 
der Moonsiff of that disti^i, dated the Z^th 
August omd 17^4 September 1870. 


in the 

It iut one decisioa will 

theee three 'Caeofli. ’ 

]^leinti|r is the epeo^l appallaat, 
otoimingjAerenta *'daatoQ]^ 

. The Hoooeiil held that Dostoorat was aoi; 
m Ahwah ox ee^ but that it waa an mi 
tiual demand due to ih.e ongJual eemind^ 
t^hioh in the event of a sale of a talook ie 
reserved as a debt payable by the purohaseir.’* 
He farther found that there was eyidenoe 
which proved that Plaintiff had realized Ithia 
jumnmh for 10 or 12 years. 

The defendant, the Moonsiff says, has 
failed to adduce witnesses; he cited the 
plaintiff but ho did not appear. 

The claim of theplaiiltiff in the tiiree cases, 
was decreed. 

On appeal, the ^ sillah Judge Mr. Bait^ 
bridge reversed, the decieson of the Moonsiff. 
He, the Judge was of opinion that the 
relation of landlord and tenant did not 
exist },ot;vc6n the plaintiff and the delbadant, 
and that the silit therefore was not epguif 
zablc under the proyisions of Act 8 of I86k 
Mr. Balnbridgo was also of opinion that 
the dcd iion of the late Sndder Dewanny, 
dated the 13th December 1854, had only 
decided the right to dastoorat and not that, 


Casb No. 150 of 1872. 

Bam Churn Baneijee, ... Apellantj 


Toreta Chum Paul, ... (Deft,) Eeq^ondant, 
For Appellants , — Baboo Sreenath Pass and 
Horn Chmider^^figee. 

Far R^ndexf ^ fahose, Baboos 
Uauodaperahi ^ > iggat Chuuder 




Riuii CKum fb 


diun^ 

Hilktmto Dsy^ , Bupcmdent, 

IBbM « Auk Ri!<aAn.i-.h Tlaltei .'ni4 




m Si^n^h Does and 

I '' H' ’ 

M;><Jho»e B^ 
./(^eijea raid Ju^ut* 


it was rent. 

A deckion of a former Judge of Hidni^* 
pore Hr. Jil. Jackoon was referred to in 
Court below : Ihis decision is dated the 
18th Sej'tc"‘d»er 18S1, in which Mr. Japksou 
held thiit a suit to recover dastoorat would 
lie under the rent Law (the Act X of 1850) 
but Mr. ?><i7 bridge declared th^t he was 
unable to follow that decision. 

Holding therefore that the Moonsiff had 
jurisdiction to try the suit under Act y lit 
of 1859, in^muoh as the relation of land^ 
lord and tenant as between the plaintiff and 
the defoudUnt" did not exist Jid|^ 
decreed the i^peal and dismissed 
plaintiffs Suit. , 

In special^nppeaUt is ui^ /: 

1st ^ht the . Lower AppelWte€?Quit 
wrong id^bolding that the suit is hot OOg^t! 
zable under Act 8 of 1869 ; ^ ' 

2nd. That the decree of the Lower (Joult t 
distinctly established the relation c^iaii4* 
lord and h^nant between the plainfiff andij^ 
SpredOces^rs of the defemdains ; 

Thr '4rst' -point iot decision 
dastoore^' is? reht' or ^ j 
In the Court 







ilers' foir ' 

m tfeiA 

^i^^'¥^^#t#r%at■ ' W'‘paraai 

" '^ty 4lie coiadiiio^ ' '' of ' 'sate , 
of aitball pitr, 
f Mfeik’f tohiier m sdbsijfitorioe .of ;th 0 „ 

;; This. drtBfcoorat, has beea 

fvBdhSlfided bj subsequent transfer of 
jiit, Mouz^^ iBPhioh conipriaed the 
&mmdaree. It is admitted that 
d; ^efeudsut' pays revenue direct to the 
Jle^y: apd that he is an independent 
, Jiodhoider^ it is therefore wot e^y to see 
hW tho relation landlord e-nd tenant can 
j^eadst, between the plaintiff and the defendant. 

’ ‘*I)astiootat is explained id Nelson^s 61os- 
ssiy to be an allowance for expenses of 
polieisrtApnS;^ granted hy the Mahomedan 
goTernment. The decision of the late 
! Sudder Court which was referred to during 

■ the argument, , is to , he found at page 504 
: jof the decisions of 1864, The Court in 

h judgment fora few lines held that das- 
■ ' was not a cess such as is prol^lted 

; W hYf Begulation Till of 189$, 

that the term seemed to imply a reser- 

■ “tatibiiv of a certain annual payment by the 
" purchase^ of the talook to the seller the 

, ^original proprietor of a small sum/’ The 
IjCourt.did not hold that Dastobrat was rent. 
The old decision in 1795 to which the 
' ' 'grandfather of one of the defendants was 
' j^parently a^ party did not decide that das- 
- ! toorat was rent, The letter of the Sadder 
IBoard of Revenue shews that dastoorat was 
* ** never paid” they were of opinion that the 
t t^i seemed to imply the reservation of a 
certain annual payment by the purchaser to 
the seller the original proprietor of a small 


We WBottt tbe Jttdge lo 
^ ielatien oir iBndtovd ■ tenaa^ e# 
between tlie plWntiff end defende^ti w net 
made out and that these sniU ate not 
coraizable under Aet VIII ef 1869. . . 

As a lasti resonroe the pleaders -the 
whpBllant referred to a very late deoiaon ol 
a Pitisional Beach of this Court PoWished 
in the Weekly Reporter, Vol. 18, page 99, and 
contended that even supposing the suit wm 
not really a suit for rent it was not liable 
to lie dismissed in order that a fresh suit 
might be instituted under Act VIII of IttOV. 

lu answer we say the point was not taken 
in the Court below nor in the grounds ot 

three Appeals are dismissed with costs 
of all the Courts payable by the appellant. 


1872. 


' JCAie/ 


Justice. 




\Put, it was contended by ^boo Hem 
4^W^er RMerjesi who admittsd thst “das- 
was ,npt r^t, that We must look to 
1; r.dSe,, wbii^ct of the parties, *and also to the 
■ of tlm first Court on the evideBoe 

l. 'th^the ^ .dastoorat,'^ rent or by any 

, , ; , M **mu ?*? aL ‘in 



4«c|tt9Bor 


The 14th August 
' Present ; 

The Hon’ble Sir RtCHXRD 
Couch, Knight, 

The Hon’ble’W. Ainslib, ... 

CasB No. 46 of 1872. 

Special Appeal, from. t/*r de^n 

the Svbm-dimte Judge of Tir^t, dam 
tfui lltA Sepiemher 1871, Oo 

decree of the Moom%ff of Darbhangah 
dated file 27th Afarch 1871. 

Jewan ChowdUry and others, {fWe.) Appel 

lantSf 

versus 

Doolar Cbowdhry and others 1 JJefendaaU. 
1st {ihrty, , ' > 

C\oa' oil 6.3 OF 1872. 

Manna ChoWhoertifleate nad^.. Appellant 
II of 1860, to d 
1 AU who died Re 

Doolar Chowidge aftw taking" 

beiAi^n iu asubsw^ ^ fnatancfo wii' 

Jxave bouii not trne. J wftw 

itis'ltofcea «Pon hk 

1 A X^ower Appflliate 

Plaintiffs, are Spi^^do^ 

'Vhey suo.fcryt^t^ 
iff 8 ffSB. 4 gundf «i6*\ 


,ue same 
dP Instanw wii' 
ItiaWttde., 




M vBjoous 11 Pam3 ia 9 moiu^ ai^4 for ohasers, n)|m04 M tiio . 

;0^, or4or oa the. Collector to. divide the eq;ual eha^a ih the mpoaahe, aiidVa?o, .m 

mousssus according to that share, They possesiooi Itf .equal shares, that 

allege that, on the 6th of Srabim 1210 Fqslee, allegation of unequal shares is falBe,i aind 

the ancestors of plaintifis and defendants that th^ are in possession of 3 ans. 4 

purchased from: one Bahoolall,. the Auction- share with the vendors of their co*aharer$. 
purchaser, lOans. share of the three mouzahs, mi. .« i « r. 

m. Mohendeepoor, Jumowa and Seepocra, The Mcwnsifr gave a decree for2ans^ 

the shares of the parties being as follows : — ' gnds. 2 cowrees share, which was don- 


1. Sham Sing Chowdhry (ances- 

tor of Plaintiffs Jewan Chow- 
dhry and others) 4 13 3 

2. Lullit* Chowdhry (ancestor 
of defendants’ 2nd party, plain- 
tiffs, Manna Chowdhry and others) 4 13 3 

3. Takoor Chowdi»ry (ances- 
tor of defendants’ 1st party, Doo- 

lar Chowdhry And others . .. 2 0 0 

4. Balmun Chowd|lry (ances- 
tors of defendants* ^3rd party, 

Poch Chowdhry and others, ... 4f 0 0 

6. Ajib Chowdhry (ancestor of 
defendants’ 4th party, Rammun 
and others ... \ 0 12 2 

That Rammun Chowdhiy and others, 
heirs of Ajib Chowdhry, brought a suit for a 
fifth share of the mouzas, and obtained a 
decree on the 1st of April 1857 for 3 ans. 
2 guds. share, thus securing 2 ans. 1 1 guds. 
2 cowries in addition to their legitimate 


leepocra’ Moonsiff gav^ a decree for 2 sins^ 

dlbws gnds. 2 cowrees share, which was Con- 
firmed in appeal by the Subordinate Judge 
A. G. C. on these grounds 1, The qriglual Byenama 
has not been produced, but it is admitted 
to be joint. Hence the purchasers must 
4 13 3 have purchased in equal shares. 2, Tlnat 
the heirs of Ajib Chowdhry obtained a 
decree for ^ share in 1^57 in the pre- 
4 13 3 sehce of all the parties, hence the ques- 
tion of share has been set at rest. 3, That 
Baboolall Chowdhry purchased from Bbowa- 
2 0 0 nee Dul Chowdhry, brought a suit against 
^ Kanie Chowdhiy. his sou, for 14 gnds., but it 
was reduced to 10 gnds. the share of Sham 
4f 0 0 Sing having been determined to be 3 ans. 

4 guds. only. The decree ia dated 16 th 
August 1865. 4, That plaintiffs contended 

0 12 2 that Takoor Chowdhry, ancestor of defbhd- 

1 , ants* 1st parties, admitted his share to bo 
ot ers, 2 oi^ly \^y j^ig Bycuama of 15th Mo- 

suittora ^221 or 24th January 1864 for a 

^ i ®1**^**6 1*^ favor of Bishnee Jba is not 
Tl found inasmuch as that does not show 

. that his share was not more (See Ruling 4th 

3gitim.ate jgji Nathoo Sahoo). 5, The ad- 


1 Tio January 1871, Nathoo Sahoo). 5, The ad- 

BhM6 of 12 gtid^ and 2 cownea which being ^ defendante' Ist jiarty that their 

deducted pro rata from the share of each o 


shareholder, plaintiff continued in possession 
of 3 ans..^S guds. 1 dunt 14 renus 11 paras, 


share is 2 ans. in the suit by A jib’s heir 
not binding as against present plain ti^® 

rS TkAaaoDaii'kti Ttt SUOS©- 


TT. ^ The evidence of possession is no* 

defendartt^ No. 2 of an equal share, the j,, the Batwarah petition Hig** 


heirs of, Ralmun of 3 ans. 6 gndl! 2 cowries 
] kr. 13 ren. 12 par., and defe^^'|ants’ 1st 
party of 1 ans., 13 gnds. 1 


shares to be still larger. 

,.at, we plamtinra cau^e 

R. Couch, Chi on the 12tii . 

ring.) — Th% willi the 


to plaintiffs- ancestoretlto^,^“ mov^ tried was, /hich date 
auee Dal Chowdhiy W only entii^utneed«^i_ j 

gnds. 1 - cowreo 1 t. fifth. 

t^Ddiar Chowdty five origktnee^^ 

their shares of 8 gf^.^'to^, ..tJoB tic® .-(tf 

Beharee Chowdhry? The p^^Sf' ."^ 0^^8810 1276 By this 

for a butwara of their shares ov^4 awh 

, in ^ Collectorate, but, on th'e^S ' ■ ?be plaj^^.^b® CWa*t, of Direetors 
Ist party to I<X»1 

m» ^ heir Ijoipp 

HT Tw> ^ 0^8.0 Bhijiitoieht., Se:wreW'.!aM |iipiii & 

f «. rf-tho 

^1^ 'tiuh; deioree ■ fiw a ik - . ■ of 



«Mi uieB ‘tbit m 
etlU iiMnwBi tqf tbe fin# dmndtttts io 
om <Mt boiV (.1 ^TiklWtt b 

Mh) hm^i by lb» other %\mmi the 
pfireBetit plaiotifli M the first 4e(bndaot« 
dfi^ndfimte ia ihoBe HuitH» and the 
om then set up by tlie first defendants 
being tbet they were only entitled to the 
ehgre wt^oh^he plaintifiu now say they are 
entitled to. . The Court in both suits found 
that the property was held in equal shares, 
and negattTcd the truth of the admisdion. 
It is only an admission and may be shewn 
in the present snit not to have been true ; 
and it was for the Court to oousider whether 
it wae true or not, it thought that it was not 
true, it was not bound to give eflfeot to 
it. A mere admission is not conclusive. 
It is only in certain oases that it is so, for ins- 
tanoe, where it has been acted upon by the 
party to whom it was made. That was 
not the case here. This was a statement 
made to the Ciourt, which so tax &Dm acting 
* ufK>n It, passed a decree opposed to it 
This adnussioa cannot be treated as con- 
otasivcb ^ be said that the Court 
was wrong in not giving effect to it. 

Then with regard to the MaUakf which 
is g very ancient deed, the ancestor of the 
fiaitdeftm^nts states that the siiare was a 
tW0 mmas share. That certainly appears 
So he evidence of some weight upon that 
‘Spotlit, it is aw admissiou made by the defend- 
* itooestor and may be used against 
term that again is only evidence upon 
t‘6rlaiu annual urt which is trying the suit 
the sellar tljo v Aor uo^ according os it con- 
sum ,* effect given to it. 

it wM coniudod by oii« 

ChunderBaoerjeewho admittai 
was not rant, that wo must 
the ooudoot of the parties, 'and alC„ J?* 

finding nf J* 08 tuS 


Mug of the first Court ou tboe“,*®J^* 
th^ the « dastoorat,” call it rent or®! 
other tanp, iptd hitherto been paid by the 
defendant to the plomtlfll. The Jndite no 
doubt oouBidercd this point. The Jninma 
Waacl Bekee tiled hy the plamtitf in support 
of a purl-peym^nt has been insj^M by us ; 
it has been oieaii^ tamper* .1 with, the eheet 
which refera to paymeuti of "^toorah” 


tlm to ftld fyt ib$ fUniiUh srpstt that 
olmtbiou, wliiofi eorttittf/ m> hm ao 
poeriKtodo, 

The appeal unattMdumissecI, hat without 
CosU, no one having appeared for there,*' 
pondenta 


KsGtrLSB Appeal No. 113 op 1872, 

Regular Appeal from a Decima paesed fyg the 
Deputif Cmmusioner of Bdlah iffh/iMoow, 
dated the 3b^ ofJatmry 1872. 


Tho 2nd Sept. 1872* 
Rremi : 

F. B. KEMt>, and ) 

C. rONTIPEX, / 


I Judgee» 


A suit for a rofuntJ of money re^Haod under # 
founded upon a contt tet will lie in tho Civil Court wiier 
that contract ( lud virtually the decroehtoert utwn It) fo bjw 
eoquentiy euporHodod and tnodifiod by a docroo ot tho CW 

^mluoliaettlt tho caiuw of action aermee on the ^tt 
on wl^h the mouoy is roali/od in txoouuuu and uot oJ 
the date on which tho decree » idwsod. 

Rajah Nilmonoe Singh Deo 1 DrfendatUt' 

Bohadoor ... / AppdbttU, 


i 9 

Sarodapershad Mookeijoa, | s^^t. 

Fur yf^wWaat— Mr. ».T. Allan, Babpi 
Opendro Chuttder Boso and Bhobanee Chui 
Dutt. 

V ws. 

For Baboos Sresnath Df 

and BeprdJss Mookerjea. 

' Thcfa'^ ryay be safely gathered from t 
' judging Kj. ^be Bespoiideni s 

' oonte/Chow^ j Cxed the case of Shama- 
' pro/ others, AWl- 

i la^ ^pp%t\, . 1 ; roshad Boy ChowAry 
' »/ V; ^‘UdentB.--ifoo)W’» fniim 

^For Respoh. p, 203. 

be Hhewn in a subjt PctUifeXf J ^ COflCUftmg 

defeiw^t, Rajah HUnil^e 
2 A Lowor Apiieldlidaf, IS thc AppCluSt to 9^ 


adrufodionwiibreforenoe ta 
oula cnee eShhofc bo etud 




omti oa«« oiwnoc do etua lawooai w 

enable th« High Court tA. AUd olSO ol 

ml. ow«aw,»,t. certain gold«d<‘. V 

Pontiffs are Spl of debt* *r llp^ . \ 
They sue for^p^StiaB ho/ jortbd*®? 1 
lu 3 anl t goa|iJ apt Dp*/ d »pon ^ 


9f9 


ftaseta irf th« putoee w«re «b«tod ift th# The Lowmr Court of the Deimtjr Ooi)p!ii»* 
ptitisee leaee to be Rii 6,7SO*10-14i guudahs* eipner of Manbboom has given the plaintiff a 
The Patneodar brought a euit in the Ci^l dooree for the whole of the amount ojlaimeKii 
Court against the Kajah on the ground that , On iifppeal the points taken by Mr, Allaeir 
the assets were not as stated in the lease the pleader for the apollaut, tho Bajah^ ana 
Bs. 6]720-16*14j|, but that they fell short of these, 1st) That as the deoieo foi lont le a 
that sum by Rs. 1,924-1 anna and the Put- final decree, the plaiutiff is not entitled to 
neodar obtained a decree m the Civil Court bring this suit for refund of any sum ro^ 
for abatement of the Putnee rent to tho Covered by the Uigah xn execution of that 
extent of Rs, 1,924-1-6 per annum. The decree, 2nd, That tho suit is barred by 
Rajah in the meanwhile brought U suit for the statute of limitation in asmuch os it has 
the rent of tho year 1267, and for that of not been instituted within three years fiom 
the year 1268 against tho Putnoedar upon the date of the decree for rent, fird, Tliat 
the full Jumma of Rs. 6,720 15-14^, and the decree of tho Civil Court for abatement 
obtained a deciee, Tho Putneedar's suit for operates only prospectively and not retros- 
abatement m tho Civil Court bad been insti- peotiyely ; and lastly, Mr. Allan takes objoo* 
twted before thu llajah brought his suit for tion to the interest which bos been allowed 
rent The Piitnecdar in the rent suit urged by the Court below, 

that* his amt for abatement was pending m With referenoe to the first objection W8 
tho Civil Court, an I he objected to pay the find that when the rent-smt was institute 
full rent of 1267 and 1268 to the Zemin- by the Rajah, he had full notice that the 
dar. The present suit is therefore brought suit of the plamtift’ ior abatement was pend- 
for rofuud of Rh 1,921-1-1 minui^ a small ingiuthe Civil Court objeotum to pay the 
deduction of Hs. 12 4 6 already refunded Ml rent, was taken by plamtifi at ilie 


tho year 1268 against tho Putnoedar upon 
the full Jumma of Rs. 6,720 15-14^, and 


by the Rajah, he had full notice that the 


dar. The present suit is therefore brought suit of the plamtift’ ior abatement was pend- 
for rofuud of Rh 1,921-1-1 minui^ a small ingiuthe Civil Court objeotum to pay the 
deduction of Hs. 12 4 6 alrea^ refunded Ml rent, was taken by plamtift at ilie 
under the Civil Court decree, or Rs. 1,911-12- time the rent-euit was brought, but ^he Gol- 
15 for tho year 1267 ; and of Bs. 1,924-1-1 lector lefused to entertain that ol^eotion, and 
for tho year 1268 together with the interest a decree was passed for the amount olaimed 
recovered by tho Rajah on these excess pay- by the Rajah according to the oontraot 


ments made on aocoimt of the rent for the 
two yeais 1267 and 1268. The interest was 


enteied into by the parties, , 

Subsequently the decree of the Civil 


calculated up to tho date on which the Court wae 2 feTor oftbe piaint^. aud 
^jah took out the money in exwution of abatement of rent to the amouiitofRs.1, 024, 
his that 18 to, say, up to tho 12th of gniida 1, per annum, was do- 


Assin 1276. 


creed. Therefore the decree of the Revenue 
Interest is also ojatcr ct, on the above Court is superseded and modified by the 
amounts for prinoipj^tvered. tholA <^>’8wn by decree of tho JDivil Court which was subse- 


tho liajab, or upoujtioa within the'jPi*^ 
^s 2coraIa (nipp Rejjulations to bef 


quently affirmed in appeal by the High 
on the 4ith of September 1868. 


1316-2 and nmvidod that me' On the second point, tho plaintiffs caus#^ 

being the (illf action accnied on the 12th 

from the pkiutiff ^ ^ .A ^rraponding with the Ooimoill 

^ndZ t^’^cowmb S’tS ;u?eeS!i>^* 

date of leoovery by t \et*« gundahs Id, cowre/ i 

of the present snitf is > what the Pitneedf ® \ 

12 per cent, the toV , interest upon 

Ks. 9,270-11-15. of Assin 1276 Jmpw. By thwenwt- 

The Baiah ftbioff twn «f jpeptombef .““y ^vs dis- 

finkl dooree which he J*,' t * 

poMOd on the 4thki£Ki‘'l^S?*^ sboidd have the force of Mte^ 
thkt no claim oa tb3tr, PwUament, tlmt the Ch>v«raor.6e,ieM| '» 

fee a lefrind of ft., mI? • shouM not, mthoot the senoUeiit ef tbe , 

fender that decree ft* a pK Oottrt of a^hoiwe any 

wioiu to the •hove eedgjfewiirteain not establisfeed hy Boyd te 

^ed. fe> Pi®* j «®atenoe to deotix any of Sk 




i interest upon tlJ^^ 

\ of Asain 1276 

* ffieptombet ^>®’'Oded that any laws die- 
Sia pW'/ Directors dioahl , V 

' Pl^Awith repealed, that local regojla* 'h 
tions should have the foroe of Aotadf 
Parliament, that the Ch>v«raor« 6 etiei^ '14 
should not, isithoat the senohloiit (d tlM» 
Ooari of Daectors, anthoxiee any Oo«^ 

‘5' 


to Fze. aeatehoe to deatix any 


hub' lkw o^sxuviiit. Sniinffa. ^ [ JToe.' 


Withrtfe^w t6 the thlrdq«,«tion, it i8 

^Uoroia merettdt to the decree nrhioh the Ruling* t«par(«d in lUiduii.^ 471. a&d m lo w. ttitL u 
PntneedM hfts Obtained, that abateihont waa ®*“**^, , 


reported in ICAnhall, p. 471 . and in 10 W. K^p. 12 

to tahe «*8bot ftom the cwaraenoomtot of the | The fwte will appear from the judgment 
pithke0 * Kemp, J, — (PantifesUf tf., concurring* J — 

Onthequeationpf interest with refewn^ We think that the decision of the Subor- 
W the sums under this he^ that hare bew 

demand^ wot to the I2th of Amui 12/8^ it is dew, that the plaintiff having sued to 
although they appear in the schedule to he „„,i f„r «p „„ «#«„4 


AUh6ugh they appnar 


ojoct, and for recovory of an arreer of rent 


^ * i4* i i jf Pa* V*|WWVa MMVdb nv* *%fVVVVa T V4, V*. f1P4aW 

on account of interest, the fwt is, as it ^jjg gj^^g acUon, his case falls within the 
appem from the record, that these sums we of gggtjg^ 53 gf till of 1869 

not interest which hw been accumulatu.g Seotior, 22 of that act, as 

the ifcriod, but mtertet which the guppoecd by the Subordinate Judge. Scetiou 
%a recovered upon the principal nuionutd 22 enacts 4 at whan an arrear of rent re- 


Kaja recovered upon the principal atuoimt of 

rent decreed to him. The only interest, plains due at the end of the year the lyot 
which the plaintiff has claimed in this .case, g,,gii «iiaWo» to bo ejected i Under th»t 
m addihon to the sum which was paid by gegt.o,, the landholder could not sue both 
hira to th«najnli onthel 2 thof A88IU 1276. 

is interest which accrued from that date ejectment. The plaintiff having brought 
to the date of suit} and with reference to h'.g gu.t under section 62, the defendant is 
that interest as the %ah had uotioe of the entitled to pay into Court within 16 days 
plamtilPs claim for abatement, and as he hw f^g^ gf the decree the amount of 


recovered a large Bum ili exceBa of what the 
plaintiff w$us justly liable for, the Rajah 
must pay at the rate of 12 per cent per 


the arrear together with interest and costs 
of suit. As we have thought proper to alter 
the decree of the Subordinate JudgJ* the 


annum on the sum of rupees 7494-7-18-2 so fiftecndaysallowed under section 82, ^Vdato 
taken, up to date of suit. Prom the deoroe fj.ggj jjjg pegging gf tyg Courfavn .cision 
of the J^urt below we observe tliat the j^der the riling to be found in Marshall’s 
Deputy Cominissioner ^ allowed six per jjgpg^tg^ pggg ^^g g^gg gf Rgaha 


oeot from date of institution of suit, and 
also from the date of the decree to the dateof 
realiiatioQ, and this is a proper rate of interest. 
The appeal is, therefore, dismissed and the de- 
.oiiion of the Lower Court affirmed with costs. 


The 16 th Sept. 18J2, 

Present : 

Hon’ble F. B* Kemp, and \ r ^ * 

putn.^ C. PoKTiEi^ 

But, it was C09UI, No. 252 or 1872. 
Chupder Banotiee wh. 2}«,mon pasnd by the 
toovat was not rent, ta», ov#Ii 

*1... *I.« 27tA 


Mohuu Muadul. With reference to the 
question as to the noni*applicatiou of section 
22 of the Act to a Rqit of this description 
we may refer to a Fu’^^Beneb Ruling, publish- 
ed in Vol. X, We* u Reporter, page 12, in 

"%r Il*08e'anrf®°‘‘®“ 

of 1859 onds precisely with 

se^'*' » 186$, applies to all 

For ReiroondeHts , — Baboos ctmeiit of a ryot 
and Bepre ^ss Mookerjea. jnt. The learned 
The f&A Choay be safely £ that it applied not 
kme’ fiupport or ryot under section 

1 1 ^ s lonted th the present section 

^ Ji^ry atwhich it is sought to 


the conduct of the W «• non-pay- 

fiwamcf ftf fh 4 > firflf TAurf^^^? ^^^Tejobdeuts; tbo words are general 


For Respo'^ 


y 203. 


jectment 

ifote, be allowed with. 


lb.*.trrni “n* 

buro bwn iiiS Ocutt WlUl dlVOO- 


doubt considerod this point, Tlie . . A buro wn nn. Court wilh diteo- 
Wascl Bidtee filed by tlie plaintiff in support “f'AUDwS f def^dant do pay into 

of a part-paymsut has been ins^ctipA by us ; Zid ”*'®" specified 

it has bean clearly tampered rlth, the sheet su*wo tu* uigs court iiu terest and costs of the 
which refers to paymonts of “dtasloorat." 'uJ' ‘"’"’•AppotouiOojggj.lS .jay, the date 

PlwntiflEi are Spfaxecution will he stayed. 

•15»»«»««r4*««o,rtSirt bjrlh.9Bd(l|WD«w«luwi“®‘<w 1 , " 1 '® ! **?? doWtt 

dociHiwof thAitttii 1864* I in 3 ans. 4 guud^^'»er Cou)Pts 
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sidenoy towns under the CShsrier 
George I 

( CowHUDSD MOH Pam S6. ) 2. All the subsequent English sta- 

By 47, George III, the Governor-Gene- which were expressly extended to 
ral in Council at Bombay was authorized India. • * 

to frame Regulations tor the Provincial < ^gulations of the Governor* 
Courts and Councils within his territories, General’s Council 


Governor-- 


but under this Act the rules* ordinances 


Begulations of the Madras Coun- 


a^ regulations passed by the Governors force from 1802 to 1834. 


in .Council of Madras and Bombay were 


Hogulations of the Bombay Code 


not of legal force and validity until they from 1807. * , , . ^ 

had been registered in the local Supreme 'In 1833, the British Faruameut founds 
Courts. A copy of every Regulation that there were certain inherit 


Courts. A copy of every Regulation hr®f» that there were certain inherit 
passed at Madras and Bombay was sent in the Regulations ; socondlyTthat 

to the Governor-General in Council, but the aut^rity of the Councils from which 
not for approval, before being peisscd. they emanated was UQtjg uffii U fin tly^WftU 
In ISriflie'logislative powers confer- dgj^od ; and thirdly, that themmer in 
red on the three Councils were extended which the Councils carried out the laws 
and placed under greater contrql. Stat. was ufit at all sati ^ac tory. To remedy 
03, George III, empowered them to im- these arfecls, A<it 3 ond4,WUliamIV,“for 
pose taxes and duties witliin the Pre* effecting an arrangement with the East 
sidenoy towns under Regulations to bo India Company, and for the bettor Oovem- 
the law. BTovided tliflt men! of Her Maiesty’s Indian territoriea 


sa&iou-of tbe Dk-tors a- Bengal, ority to mako la^ for repeal*! 

the Board of amending, any regula- 

perswa that usrt^® Legialaiive water-m^ to make laws for 4l persons 

should be suTV* th<" under a procia- 39 and ^iirts, and jfor the whole of the 
in 11® pi grajidian Empire. By this enact* 


It appears tbatu. 
■wm five eeverso 
in the enqiire. ‘ 


1 T 

me SO 


by Ao Ind^ tions shordd have the force of Aots of 

K ir-Gmar^^ Parliament, that the Governor*Gea«(al 
the, leir ehovM not, without the sanction of the 
* Court of Oiiootors, authorize any Oowti 


The Baglitii MS y>vxUtedin not eetabUa^ by to 

oftiaettwws f to P»- aentanoe to death any of Mn HMr'a 
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natoid )mii subjects and their childreni or the sovercig^nty or dominion of the 
nor aboUfih any Court eatabli«hed by Crown. And in particular the Council 

Eoyal Charter. By this enactment the has no power to repeal or affect any 

Xiooel la^gislaturoe were superseded, and" of the provisos of the Acts* which re- 

one central legislative authority was muined in force at the time of the 

established. 'The Supreme Council, thus passing of the Indian Gouncirs Act. 
eonetiiuted. continued to exist till j Tho Act provided that no law made 

1858 in all its integiity when certain py the Governor-General in Cojincil 
modif^oations were introduced, but it Ibhould be deemed invalid simply because 
was nht till 1861 that a new sys- Ht affected the perrogative of the Crown, 
tpm was called into existence. By The Act legali^sed all the ill«>digeBtod 

the Act of 1853 the Legislalive rules and orders which had been made 

Council, which originally consisted* ex- for the non-regulation provinces. No 

elusive of the Governor- General, of two logisUtivo force, however, belongs to any 
civilians and one military gentleman orders and rules which have been issued 


and a legal mombor, besides the com- by tho Executive Government since tho 
mandor-iBHchief, if an extraordinary passing of tho Act in 1861. Tho Go- 


ber of that assembly, was considerably jveinor-GenoraPs Council possess tho 
htrengthonod by *the addition of new Bole legislative authority for those prov- 
members two of whom were judges of incos. 

the Supreme Court of Calcutta, and the Under this Act the Govemor-^Qeneral 
others representatives from the several nas tho power to mako and promulgate 
liOcal Oovemments. The importance of ?rom time to time ordinances for tho 
tho fourth ordinary member was also peace and good government of tho Bri- 


hoightened by his being made a member 
of tne Executive Department also. Bills 
wdre referred to Select Committees instead 


ish Indian territories, which, however, 
lave the force of law for Ihe space 
)f six months from their promulgation, 


were referred to Select Committees instead of six months from their promulgation, 
of to a single member, and the proceed- unless disallowed earlier by Her Majesty 
ings were conducted with open doors or controlled and superseaed by any law 

i. 1 - j 1 r t tut 


This state of affairs, which partook as passed by the Legislature. Lord Mayo 
it was said of the character of the Bri- exercised this power in 1800 for the 
tish House of Commons, was bolicvod purpose of imposing au additional half 
to bo wholly unsuited to the genius of per coni inepme Tax, and afterwards 
the Government, and, aooardingly upon in the fsame year to exclude a distinct 
the representation of Lord Canning, portion of the Pupiub frontiers from tho 
Sir Charles Wood, the then Secretary jurisdiction of tho Civil Court* 
of .State, had, what is called the Indian The Act further provides that tho 
OgBJWil’s Act 1861 (84 and 26 Vic^ " ^ previous sanction of the Govemor-Gcnc- 
pasm bytbe^riH^^ Parliament/ nl is necessary a^ measure can 

this Act the Lcgi«»lativo powerffcy introd^^^ed affect- 

OooQOfl continw as heictofonf «/« 27<A I 

law i^aroUyand C 

w dtw any laws at its 1 €<A / V 203 . ^ectment ^ 

AAntiOt vcYieal or anr wav mm / For Respor ^ \ , , .* • 


make laws generally and repv Sud- 
W (dtsr any laws at its disordA. 1€<A 
it eanadt yopeal at aw way mo» , 


For Re<,po¥ 


POSSeSBIWIS, WOT wm W mij UIWYA Low.r A 

affeetinn; tlia 4tt»«rity of |*arKain«snt, or amainteaioMse of 

the oonttitiltiot^ lind of tho East t«.4'«i»bat aw^s XtUtary or 

'India OoiniMlty^ or any of the Na\ailt«^ days fi 

Common Latr df^Oroot J3ra)|^ . V T~ . j^ ***”***&r:r — Trrz — 77 : 

Ireland ofl irhioh way al^ 8 2 

ieyiiwoe of any poria ^ the Crotr* 


re»»«nc*e loin 
oh bo 001(4 ti 
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4. Tho rolatiogg of tho Governlcaeiit assent, howevdr, was not necessa^ in 
with foreign ptmibes or states* resp^t of regulations passed by the Aoeal 

The Act re-estab lished t he Local Ji*ogis- Logislature, which existed before 1884, 
latures of Madihs an3 TloS^hay, butHbe In Lecture VI the gleamed professor 
asSOni of ""tho Governor-General was adverts to what ho is pleased to call the 
necessary to tho validity of any law) Presidency Town System, Ho considets 
which might be made by such Councils, y the Prewdency Courts, and we think 
The^ previous sanction of the Governor- properly, to be the relici^i vidth enlarged * 
Oener^ is necessary before either of the powers, of the judicial institutions which ' 
Councils can take into consideration any had been originally established by the 
law for the following purposes;; — Crown and Parliament for the adminis- } 

1. Affecting the public debt or the trationofjusticeinthoCompany’s factories | 
customs, duties or any other taxes im- and settfemonta before tho acquisition j 
posed by the Government of India. of sovereign power. The Moffusil Courts, \ 

2. Regulating issue of current coins however, wore established by the East 

or issue of bills, notes, or other paper India Company to meet tho requirements 
currency. ^ of territorial acquisitions, and had origi- 

3. Regulating tho conveyance by the nally no jurisdiction over British sub- 

Post Office or messages by the Electric jocts. Tliia double system, as tho pro- 
Telegraph within the Presidency. lessor calls it, is maintained to a certain 

4. Altering Act XLV of I860.. extent even to this day. 

^ 6. Affecting the religion or religious The jurisdiction of the Supremo Court 
rites and usages of any class of Her was first extended by Act 24, George III, 
Majesty’s subjects m India. Chapter 25, which enabled it to try all 

6. Affecting the discipline or main- criminal offences by His Majosty^S^dub- 

tenance of any part of Her Majesty’s jects in native stales or against their 
Military or Naval forces. . , persons or propertied, &c., and by 26, 

7. Regulating Patents or copy-right. George III, Chapter 37, all Uis Majesty’s 

8. Affecting tho relations of the subjects resident in India were xcme 

Oovoriiment with foreign princes or suMoct to the Courts of Oyei Terminer 
states and Goal Delivery fc^ offences com^ 

The Act empowered the Governor- mil tod in any Africa, and 

General to extend the provisos relating to America hewf^/y Hope, and 

the establirihmon't of Local Legislatures the Straits uj’/vithin the limits 

to tho Bengal Division of tho Presi- of the ^ 

dency of Port William and to the terri- By tho f^he Court, 

torios known as the North-Western Pro- its admiraltw^/ijj^^^^Vi ^as limited to 
Vinces and the Punjab respectively, as offences it the ^asts of 

well as to new provinces wnioh may bo Bengal, Behli^ Orissa within the 
constituted into Subordinate Governments ebbing and kowiltg of the seaathi^ 
Accordingly, Bengal Legislative water-mark, but Acts 33, George 111, 

Council wasft the under a procla- 39 and 40, George III, and 63, George 
mation, dati^ombr^^JTiJiji^ry 1862. Ho III gradually extended its powers, the 
other Loral P passY® enabling thmn to take oogniaanoe off 

established. Whav’F^^^p * oil crimes perpetrated on the high 

It will be ''tf & spite of the by any peraon or persons whatsoover. 

decentralizQtioiIfli]^ A by tho Indian Benares having been coded to the Com- 
Council’s Act, u^A^Wi^o^i^eneral re* pany, 39 and 40 Gteorgelll, extended 
meins at the bedngessy V the legislative the jurisdiction ^ of the Court to that 
authority exorcis^ooia Vritish India, his distnet or province. In Hadrae and 
assent being ne«above| ^fore any Acts Bombay tho Mayor’s Court Wliksh had 
inade by Ike Xioi/tratetui.^'^ can have been established in 1763, existed ilJi 
the fbhm anjy \ \ Such 1797 when th(y wore roj^laced by the 
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Beoorder'a CourtB. Those eonoisted of the 
Mayor, three Aldermea and a Hecorder 
■yrbo 'wpt to ho anminted by the CroTO. 
They exercised wn^, criminal, eoclesias- 
tiooi end odmirfSty iurisdiotions. The 
Beoorder’i Clonrt at Madras soon made 
room for the Sepreme Court, which was 
establuAed there under a charter granted 
In. OeoiimW 1801. 

At Bombay a Supreme Court was 
established in 1823. But tho Court wai^ 
prohibited by its charter from interfering 
In aoy matter affecting the revenue even 
within the town of Bombay. Its admi- 
ralty jurisdiotion was also limited to such 
persons os were ordinarily amenable to 
it, and natives were exempted from 
appearing in it except under peculiar 
oircumstanoos. The last proviso appears 
also in the Madras Ohaiter. 

Courts of Bequests were established 
in the Presidency Towns, by the Charter 
of 1753, which, established the Muyoi‘’s 
Courts originally. They took cognizance 
of suits in whioli the debt, duty or mat- 
ter in dispute did not exceed 20 Bupecs. 
In 1797, their pecuniary Jurisdiotion was 
extended to 80 Bupees. By 39 and 40, 
Georgo III, the Governments of Bengal 
and Madras were empowered to increase 
the jurisdiction to any amount not ex- 
ceeding Bs. 400. 

Act All 6 r‘I 848 defined the juris- 
HicUon of those courts, which both by 
charters and proclamation were made sub- 
|jeot to the control of the Supreme 
Courts. * 

In 1850, those Courts were superseded 
Iby Courts of ^inall Causes. 

JusUodB of the Peace were first created. 
Wider the Charter of George I in 1726, 
by the Governor ; and the Councils of 
Madras, Bombay, and Calcutta, were ap- 
poiuted iTtMticjes of the Peace with power 
to Wd quarter sessiotis. 

By the Regulating Act of 1773, tlie 
Govemor-Geueiral and the Council and the 
Judges of the tlttpeamo Court were modo 
Jumoea of the Peace for I'ort William 
and its subordinate fimtotirs and settle* 
monts. They had powar to hold quarter 
sessions aud were subjOot tq the control 
of the Supremo Court. . 


In 1793, an Act of Parliattient em- 
powered the Governor-General in Council 
to appoint Justices of the Peace from tho 
covenanted smvante of the Company or 
other British inhabitants. 

In 1817, Governors and Councils of 
Madras and Bombay wore appointed Jus- 
tices of the Peace, and were authorized 
to issue commission under the seal of 
the Supreme Courts appointing British 
su^'ects to bo Justices oi the Peace. 

In 1832, tho Local Government were 
empowered to appoint any persons re- 
sident within the territories of the Com- 

E , and not being subject of any 
jn state to act within and for the 
three Presidency towns as Justices of 
the Pouco. 

Tho classes, subject to these under tho 
old law, were : — 

1. All persons whatsoever in respect 
of ofibnoes committed within the local 
limits of tho Supreme Courts 
2. All Biitisn subjects resident in any 
part of the Presidency except as le- 
garded crimes triable by a jury aud 
committed by British ofiicers, or soldiers 
at places more than 120 miles from the 
scat of government. 

3 All persons who had committed 
crimes at sea. 

4 All persons resident without tho 
jurisdiction of tho Supreme Courts and 
tile Court of the Beoor^r of Prince of 
Wales’ Island sfore subject to tho juris- 
diction of Magistrates and Joint Magis- 
trates acting as such Justices of the 
Pence. 

The law relating to tho appointment 
and powers of tho Justices of the Peace 
was subsequently laid by Aot II 

of 18b9. ^i&oword, 

Magistrates ^jectmont*^ Presidency 

t«)wns jwre ' afore, be Iw Act XIII 

of 185t)_ ItQ** ^ly, and tim power and 
jurisHiction wloPtower Cobsaw vested in 
two Justices or^qpdantco. European 
British subjects oRIiftlie tnmitted or Wd 
to boil only by ^wrest Sof tho Peace. 

llie fimetiom^^^^^ysUca nf the Peace 
ajro J ” “ 
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and XXV sections d63 and 16S constituted into a Court of Becordttn4er 

by summary conTiotion and without a 21, G-oorge I, chap, 70. 
juiy. In 1787, Lord Qomwallis rorived the 

2. Investigation of charges in view ^stem originally propounded by Warren 
to committal or discharge of the accused. Hastings. The functions of civil justw 
8 , Prevention of crime and breach of and the collection of the revenue were 
the peace. Provision for appointment united in the person of the Oolleoter. 
of Coroners was made by Stat. 33, Geo. All revenue cases were transferred to tne 
III, Chapter 62. The law,* which rogu- Collector, from whom an appecd lay to 
latos their jurisdiction and proceedings, the Board of Revenue, and fanally to the 
will be found in Act IV of 1807 of Governor-General in Council, 
the Imperial I^egislative Council. In 1793^ Lord Cornwallis found that 

The learned professor next alludes to the union of the civil and fiscal powers « 
the distinction which the Legislature has iu one and the same individual, was all 
,made in favor of European British sub- but calculated to promote tho ends of 
ejects with reference to the administration justice ( vide Preamble to Regulation 11 
of ciiminal justice, and concludes the of 1793), and accordingly Collectors were 
Leoluie with a hope that in a few years again re&tiictod to their exoon,tive func« 
we may possess not only a uniform civil tions, tfnd counts of justice were establish- 
law, but as neatly as possible a uniform upon an efficient and independent basis 
Bystein of its administration under Regulation III of 1793, iu twenty- 

Lecture VII gives us a history of tho three zillahs and three cities. • 
Moffusil Courts These courts, it will be The Suddor Dewany Adwalut was cs- 
remembered, were originally established tablished at tho Presidency, and under 
by Warren Hastings in 1772. Tlio lead- Regulation VI of 1793, consisted of the* 
ing feature of his scheme was the union Go\ornor-General and Members of thoV 
of judicial and fiscal powers in the same Supremo Council Under Regulation II 
officers. of 1801 it was mudo to consist of 

In 1775, consideiable modifications iudge*» to be selected from the coyenant- 
wore introduced into that scheme. The od service of the Company, and in 1811 
superintendenice of the collection of it was made to consist of a chief judge* 
tho revenue Was vested in tho Pro>incial| and as many puisne judges as the Govern- 
Couhcilai*' ^ Calcutta, Burdwan, I>acca, or-Ooneral in Council should think 
Moorshedibad, Dinajepore and Patna, necessary. 

and the ^(.dministratioii of civil justice Under Regulation HI of a Sud- 
transferred from tho European Collectors dor Dewanv Adwalut was ost^lishod for 
to Native/ Axnlahs who wore appomtc'd the Nor th-\Vestem Provinces with simi- 
instead. From them an appeal lay in lar powers, ♦ ^ 

every cas^ to the new provincial coun- i Tho^e were six Pronncial Courts : four 
cUs, audience under certain restrictions for the provinces of Bengal, Behar and 
to the Governor and Council as the Orissa ; and one for Benares, and another 
Sudder Ciurt. • for the Ceded and Conquered Provinces, 

In 17^0, tho »itoaration of the civil Subordinate to the city and ziUah 
and revSiwCmbrai^tion was completed courts, were, Isfe, the Registers of these 
under the courts, who, when authorized by Ae 

The jurji®^®^ Provincial judges^ were empowered to try and de* » 

Oounoi]^ exclusively to cide causes for amounts not exceeding, * 

Regulation I 200 rupees, their decrees not being vhMd 
af ^tiif^fJDewany Adwaluts until revised and countersigned byj|ho 

^ 0 i^«ied by Mr Sessi® We coguiisiLnoc of judge ; and 2 nd, the Native 
all persons oJfixociA tally, from which ers the i»tcuiriary limit of whose mrisf 
q abovel the Snd4er diction, under Regulation Kh of 

rtneral was, in 1781, was Rupees 50; of theso th* UHd 

dsaiYint Adfir \ V 


tnkir 


OpipniHionen wOlea Sudder 

lAineoasi and <ih« tMt Heonsiffir. 

Bpguktioa XXm of 1314, oouboU- 
dnlwl the law Mdatia^ to Hoonsiflls and 
Sttdder AxneeiM, hut it was not until after 
the paaaing ef Iftegnlatioa V of 1831, thai 
the nai^ Jwdiidu eervioe acquired some- 
Uhe mepeetahility. 

lu. CtnreU next adverts to the attempts 
that ware made from time to time to 
yennite then revenue juris- 

dietiniis in one and the same individual. 

^e first attempt was made in 1794. 
BegTdation Yill of that year authorized 
the court to refer to the OoUeotore for 
|W{K>tt all oases which, before the new 
sjrstem, had been cognizable by them. 

The second attempt wm first made in 
1795, and afterwards rcnewefl uhder 
Itegulations VU of 1799, and V of 18l«, 
oommonlv known as the Euftum and 
Puifiam law respectively. 

Xhe third attempt was made in 1831, 
whan by Regulation XIV of that year 
revenue officers were authorized to hear, 
XUvestigalO determine by a summary 
process, subject to a regular suit in the 
oivU court, all rent suits which might 
‘ho referred to them by the judges. In 
the trial of these suits they had the same 
l^ers as the civil courts, but their 
detnwes ootild only be executed by the 
civil courts. 

piis was followed by another Rogula* 
tidn in 1331, which transferred all juris- i 
diction in sumnuiry suits for rent to the 
exclusive cognizance of Collectors whose 
,deciriona were to be final, *the Comrois- 
having power to revise decisions 
Otsly on the ground of the cases not being 
el a nature cognizable as summary 
Duito. 

JliCt X of 1359 continued the same state 
el things and invested tho revenue uu- 
ihoidties with lavgoy powers than th^ 
had poBsassed before. 

AetVIII of 13d9 (B. C,1 im hoW’ 
ever superseded X of 1869, and its 
provieioas have hecn extended by an 
orderi pifoUshed in the V^k»/Ua Qmdte 
of inj. Match 1370, to the dhtiriola thore^ 
In 


In the Sfadras Presidency, a system 
of courts based upon the plan of ‘Lord 
Cornwallis was adopted in 1803. The 
civil and revenue courts Wore kept dis- 
tinot. The decision of the judge in suits 
under 1,000 rupees was final Registers 
could try only the suits referred to them ; 
there were 4 Provincial Courts of appeal, 
and the Sunder Court consisted of the 
Governor in Council from whom an ap- 
peal lay to the Governor-General in Ooun- 
oil in suits of tho value of 45,000 rupees. 
The constitution of the Court was oltored, 
and new judges w«^ appointed in 1806 
under Begulatiou fv of that year. By 
Regulation 111 of 1807 the Governor 
ceased to be a judge. 

By Regulation IV of 1816, heads of 
villages were appointed Moousiflh with 
power to decide suits not exceeding 
tci^i npces in value They could assemble 
Punrh'^yf'tv, who could decide suits for 
any adipunt or value, the decision being 
aeoordinato tbe opinion of the majority. 
Regulation. V of 1807 empowered Pro- 
vincial CoinR^ to quash the decision of 
the Puneh<i^> refer the matter to 
a second PuuclihJ^®*. '"^bose decision, if 
in aocordauec with tbe first, waa final. 

, By Regulation liJML 1343*. provin- 

jrial courts were aboUsheuX^od new zilla 
Ippurts established, and tWP jurisdiction 
pf Principal Sadder AmcensH*®^ Subor- 
pinate Judges was raised so aa 1® include 
all suits of less value than 1 0 ,^^ rupees. 

In 1794, the Court of Bin sc^rs sent 
to the Bombay Presidency a < p®Py 
Regulations proposed by Lord Cornwallis 
for the Bengal provinces, and c’^cutnally 
civil and criminal courts estab- 

lished upon that basis. In 
former Regulations were rescit ^ 

new Code passed bay ’.jiuon ti^® 
Regulation of 1937/ XXIX 

of 18*5, ZilhkJn/Jt; 


I new Code passed bn 
I Regulation of 1 937j 
of 18*5, ZillaJi Ju/ 
la hladras aq||H 
that the revcnuohfh 
In the formei ltja ri 
laytotheZillah^ 


to the Sqdjlxtjpc 
Bombay Xiounj^^ 
venne Courts 
relating to tb«n 
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vm of wells, tanks, water-etourses and 
roads to fieldsi and vested the same in the 
Civil Courts. 

In Lecture VIII, the learned Professor 
treats of the Police and the Crimiual 
Courts in the Mofussil. 

It appears that under the Regulation 
of Fousdary ^dwalut^ were cstab* 

lished in Bengal under ^the superintend- 
ence of the Collectors of Revenue to 
administer Mohomedandaw in all crimi- 


nal cases. 

A Sudder Nizaraut Ad wain t at Moor- 
shedabad exorcised a general control over 
the Lower Courts under the supervision 
of a Committee of Revenue. The Com- 
mittee being nbolished, the Adwalufc was 
brought to Calcutta, but when in 1775 
Mohomed Reza Khan was restored to the 
supcrintcudoncc of the Criminal Courts 
in the country, it was again removed to 
Moorsliedabad, where it remained fifteen 
years. 

In 1790, the powers which had becnj 
before timt time exorcised by the Nabab» 
Nazim in criminal matters, passed to the 
Governor-General. 

The zemindars bavins: been deprived 
of their powers as conservators of the 
public peace in 1772, Warren Hastings 
in lZ7i divided Bengal into fourteen 
Police with Foi^zdars and Tha- 

nadars as superintendents thereof. 

In 17B), the Fouzdars and Thanadars 
were abo|ished. Civil Judges were 
empowered to arrest and forward the 
offenders in their districts to the neare«^ 
Haroga, the power of punishment still 
resting with the Nabab’s officers. 

The Civil Judges were subsequently 
authorized to hear and decide petty cri- 
minal cases, a report i ^ ,.ieir proceedings ' 
being every month ' 'd to the Office 


of the Rcmembrai 
courts. I 

This system hav^j 
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administration of criminal 
out the provinces. • 

In 179S, the whole of the Police 
criminal administration Was remodeilUi. 
The authority of the Miaam was aboUshedi 
and the Gorernor*General and Oonnoil 
constituted the Sadder Nisamut Adwahit 
By Regulation II of 1801, the Sadder 
Nizamnt Adwalnt was direct^ to be com., 
posed of a chief judge a^d puisnef 
judges. ' ' > 

Next in rank to the Sudder Nisamnt' 
Adwalnt were four Courj^ oj(^ .Cinmitj 
which were afterwards * increased in 
number. They were abolished by Regu* 
lation I of 18SS9) and replaced by twenty 
Commissioners of Revenue and Circuit. 
This experiment also failed. 

By Regulation V of 1831, Magi8|ratea 
were empowered to refer to native 
Judges any criminal ease for investiga* 
tion. 


Under Regulation VIl of 1831, any 
Civil Judge might be appointed to hold 
sessions and gaol deliveries. 

In Regulation VI of 1832, provision 
was made for referring suits to a Pan- 
chayet or constituting assessors to assist 
the Judge. 

Mr. iritzJames Stephen having dis- 
covered that there was no legal authority 
for the appointment of Sessions Judges, 
he caused the Bengal Sessions Court 
Act of IStl to be passed to remedy tiw 
defect. This was, however, a temporlMy 
meadUre, the Act repealed by Act X of 
1872. 


In th^ Presidency of Madras asysteta 
of administration of criminal justice, 
based upon the Bengal system, was in- 
troduced in 1802. Mi^stnftes and their 
assistants were empowered to apprehend 
and bring to trial all persons oharged 
with criminal offences, and in light oases 
to* inflict suitable pnnishment. Font 
Courts of Circuit were established, ao^ 
a chief criminal court consisted oftibS 


Governor and his Council. In 
assistant judges and judicial jw(|^ 
with miminaljtuisdictionireinapniolpi^l ' 
Native magistrates, aRezsratds'^' dram 
Principal Sadder Anesnii, vsm ’hnm^ 
anently appointed, but ^s|y htitKt i 
aotioii orsr Boiopeiits iid 
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Tlie Courts of Cinmit urore abolished in 
184S, sad were mplaoedby Zillah Judges. 
Ilatirafi mi^bt oo called to assist as 
aiisessors or juron. 

With regard to the Presidency of Bom- 
bay, the goU'efttOr-Geueral ia Coanc^ 
authorised the establishment of crimi- 
nal eourts in 1 797 . Hindoos were tried 
hy their ttwn criminal law, and Parsecs 
and C^8|iaQ8 by the the English law. 
Mohomedan law did not generally pre- 
vail in this Presidency. The Governor 
in Council exercised an appellate joris- 
diction. 

A revised code was introduced in 1837. 
hfagistratps tried petty offences, ZtUah 
Judgfs .ahd Assistant Judges exorcised 
crinunal jurisdiction generally, and the 
Court of Cii^it, held by one of the 
Fcmsdsry Adwalut judges, took cognisance 
of the most hfiuous offences. A special 
court, consisting of three judges, selected 
from the Sudder fousdary Adwalut, and 
the courts took ooguizanoe of poli- 
tical offences, from whose decision an 
appeal lay originally to the Governor 
in Cdunril and since 1837 to the Pouz- 
darv ^dtralut. Regulation XIV of 1827 
emoouied the Pentd Code. 

In 1830 the Provincial Court of Cir- 
cuit ww jholishnd. Joint Sessions Judges 
wergippointcd under ActXXlX of I8t5. 
Since 1841 crimes against the stale are 
cognusahlc by the ordinary criminal 
courta 

For the North Western Provioecs a 
Court of Nizaraut Adwalut was estab- 
lished in 1831. 

In 1793, the zemindars in Bengal were 
relieved of all PoUce responsibility under 
the Government system. M^istrates 
were the bead of the Police with Daro- 
gaJ^ to act as their subordinates. Zillah 
»ttd city judges exercised also the powers 
of magistrates. The jurisdiction of md* 

t trateswaif extended in 1807, and by 
gulation XV loflBlO.joint magistrates 
were appotntedHto essistroem. By Re- 
lation XII of 18X8 thtff were euthorized 
to indict impriieumettt for a time not 
exceeding two years. 

For Benares eiuperintendeutoIPcdice 
wee appomted in 180 $* » 


In 1817 , all the Police rules, orders, &c„ 
were codified by Regulation’ XX of 
^817^ the Darogah, the Mohnnir, and 
^ Jemadar being the princt^ subor- 
dinate officers under the orders of the 
Magistrate. 

In 1839, Courts of Cirenit and the 
Office of Superintendent of Police were 
abolished, and their duties were trans- 
ferred to Commissioners of Circuit. 

In 1837, however, provision Was made 
fbr the appointment of Superintendents 
of Police. 

In Madras, the native Police system 
prevailed till 1816, when a revised scheme 
of Police administration was organized. 
Heads of villages aided by village watch- 
men were to arrest and send accused 


persons to the Tehsildar or head of the 
District Police. Magistrates, and their 
assisiauts were generally responsible for 
the peace of their districts 

In Bombay the* Madras system was 
adopted in 1816. 

In 1820, a Sudder Fouzdary. Adwalut 
was established at Surat to take cogniz- 
ance of all police and criminal matters, 
and to revise the proceedings of the 
subordinate authorities. The Judges 
were directed to go on circuit. 

By the revised code of 1837, the police 
duties were directed tp be oofiduptod by 
the Judge and Collector of eaelli zillah, 
by the district {lolice officer and the heads 
of villages. ' « 


S The first real attempt to reform the 
Police was made hy Sir Charles Napier 
}n Sind. The Police was on the model 
of the Irish constabniaryi Lord EUen- 
bourgh ordered its extension to the N. 
W. Provinces, butt**" left the oontttry im- 
mediately after^ 
fwm stopped. 

In 1847, Rnaaell Clerk 

oiimmenced Bombav-on the 
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\ : li^ Augiisty I860; a 
^ wisii appomtedr^?beir Report was fplJ 
iWpd by a Bill which subsequently be/ 
came Act V of 186L The presenjp 
Hoffusil Police as is well known being 
regulated in strict conformity with the 
proviso of this Act 

In Lecture IX the learned Professor 
treats of the Privy Council, He begins 
by giving an account of the rise and 
progress of that institution , condensed 
from a very able paper contributed by 
himself to the Calcutta Review, tiow ten 
years ago. The Privy CouncU is as old I 
as the Parliaipe^ itscir " Legislature and 
judicial functions beiouged to the great 
Couricilof the 'nation, but* the Select 
Council about the Sovereign not unfre- 
quently exercised such rights also. But 
as the three superior Courts of Common 
LaW; which were established towards the ^ 
close of the twclvth century, grew into 
power and independence, the Privy 
Council was obliged to abstain from an 
arbitrary stretch of its own authority. 
Its authority, however, increased during 
the Wars of the Roses which unhinged 
society and strengthened the hands of 
the executive. The close connection 
also of the. Council with the Court of 
Cliancery which exercised an extensive 
eouj^Lbl^i^diction, tended to the same 
however, of the four-' 
ReSitbLcemRi^^he Court of Chancery 
I ofl>tained exclusive jurisdiction over trusts 
aOd all fiduciary relations, and established 
its independence of the Privy Council. 
Thus the growth of Parliament, of 
Chancery, and of the Courts of Common 
Ijatr, contributed to reatrlfctj^e powers 
of the Council to the dischaw merely 
exfecutive fYn,ctions, and tM * ce its 
jurisdictiotf pf 1 S6jhe uarrl y, -rffnits. 
With themCitutem|, ^of the 

Tudors to tK\\theW of ^glatxd; the 
Qonnpil again tydlitself, under 

the name of the 4 t^a right to 

in ¥14 oon- 
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encies of the Crown, and the 

Channel IsUnds. Appeals firaf 

'g:rante'd ''from 'Jersey in 
reign, and the records of the Privy 
cil in 167i testify to the first exeriill 
of this jurisdiction. The Stgr Chaiiib#}!^^ 
howeyer;i( was abolished by j fith, Cha^ii|s 
I., C. lOi and the civil jmrisdiction of tlie 
Privy Council was declared to be a usurp* 
ation, contrary to the laWs of the land. 

The Privy Council, however, still re^ 
tains the power to examine and commit 
for high treason* It sHil issues procls; 
mations, and is called upon to^ meet 
extraordinary emergencies^ and reserves 
to itself the right of granting Chait'ters. 
“These togethf-r with its civil jurisdic^ 
tion over the colonies and its right to| 
entertain appeals for the Ecclesiastical 
and Admiralty Courts in England 
remain of its judicial authority.” 

The Charter granted by George I, by 
which the Mayors’ Courts were estab* 
lished in the three Presidencies ( 1728 ), 
gave a right of final appeal to the Privy 
Council where the amouqt in dispute 
exceeded Rs. 4,000. The same right was 
reserved by the Charters which established 
the Supreme Court at Calcutta and the 
Recorder’s Courts at Madras and Bombay. 
In respect, however, of the Bombay Sup* 
reme Court the appealable value was 
fixed at above Rs. 3,000, 

In 1781, when the Governor. Geiimtl 
and Council were constituted the SuAfeir 


Cou^ of Bengal, an appeal lay from ttiC 
Civil decisions of ^ that Courif to the 
Privy Council, where the value of tl e 
suit wasRs. 30,000 and upwards,, and the 
rules relative to such appeal are embo- 
died in Regulation XVI of 1797; 

In 1818, the right of appeal to . Privy 
Council from the Sudder Courts^ df 
Madras and Bombay, was established. 

lu such appeal tbo general principle 
that 'the^Cro.vvn has an inherent geubi*4l' 
rigid controlled only by Acta of Paie|^i; 
meat to admit appeals from its sub|d|#|; 
b^ood^tho seiis,. ‘ , ‘ 

No appeal' lies', however, tb” 

Council iu criminal cases 
to prefer' such 


by the Superior 1 
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By Act) 3 and 4, 'Willbpa IV, C. 41, a 
permaneint Judicial Committee wa$ ap- 
pointed for the disposal of appeals aud 
ether matters » referred to thorn by his 
Majesty in Council. The Comuiittco was 
composed president of the Couuril 

and* the Lord Chancellor and several 
Judges of eminence with power to the 
Sovereign to add any of his privy Council 
lors or Members to the Committee. Foiir 
memUers form a qj iorum . a majorit^r of 
whom must concur xu their report or 
recommendation. By an order iii Coun- 
cil issued in 18f‘18, the appealable value 
Wes fixed at Us, 10,000 and upwards. 

Act Til of 1863 embodies the rules 
under which appeals may be preferred 
to the Privy Council. 

On this subject the Charters of the 
several High Courts may also bo referred 
to with advantage. In Lecture X the Pi o- 
fessor begins by pointing out the distinc- 
tions between the courts established by 
Boyal Charter and those established in 
the Moffusil by the Uegulations. lu the 
formef^ttft^w administered was for the 
most pwt the law of Rngland, and the 
proceedings were governed by the Eng- 
lish law of procedure until 1831. They 
j^were amenable only to the legislative 
.^authority of Parliament, and to such 
Itogulatious of the Government as the 
, Supreme Courts chose to acknowledge 
'and register. 

^The Moflfu&il Courts, on the other 
hand, wore wholly governed by the lV*iru~ 
lations, and where the Hindoo or the 
jMahotnedan law did not apply, nor had 
the rigulations any bearing, the (JonrtN 

i were directed to proceed according to 
uatico, -equity, and good conscience. 
They had nothing to do with the Eng- 
ish law. 

The assumption of the Government 
by the Crown on the J«t day of No\ em- 
ber, 1858, was tlifi first step lowards the 
amalgamation of those rival institmtion^^. 

1'be abolition of the Supreme Courfc^i 
and the edabtif^hment of the High “Courts 
by 24 and 25, Vic» C* 104, were the ncjct 
step towards that <*fesirablq oinl. The first 
Charter of the Bengal High Couil is 
datpd luh May, 1862, aud that of the 


exercise several 
the civil, original, 
extraordinary, tlm 


Madras and Bombay High Courts is 
dated the 26th Jxitte, 1862, The subse - 1 
quent Charters which superseded those 
of 18G2, are all dated the 28th Heceiu-* 
bcT, 1865. 

The High Courts 
jurisdictions, namely, 
and tlic ordinary, the 
appellate, the insolvent, the criminal, the 
maritime, th) testamentary apd intes- 
tate, and the matrimonial. 

Jn 18()6, Letters Patent wero issued for 
a High Court in the North Western Pro- 
viuces of the Bengal Presidency. The Civil 
Procedure was divided by the Charter to 
be governed by Act Vlll of 1830, but its 
Procedure, both civil and eiinmial, is to 
be regulated by certain amending Acts 
relating to that Court, exclusivolv, 

Act XXIV of 1866 and Act Xfll of 
1869. The law or equity, which is 
administered in the original side of the 
High (/onrt of Bengal is the same that 
'prevailed in the Suj>reme Court, and is 
jdistinct fioin what is applied by the ap-* 
pellate side thereof. The criminal Admi- 
ralty, testamentary and mliiitimc juris- 
idictious of the High Court arc purely 
the same as those exercised by the court 
which it succeeded. Its cri/ninal proce- 
dure is distinct from that of Ihe appel- 
late side. Tliis really ig 
with a vengeance I ! 

The Punjab rhief'"l?ou7'f estan-^ 
lished by Act IV of 1800/ It is tirf'*** 
highest of civil and rrimiird jurisdi 
turn in the Punjal). Its jurisdiction, ’ 
ever, is baiirod when during a fc'Cttlerf®^ 
of land rcvOT(Te4he Loeul t5ovcrnp®‘ 
invests the Finauelal Coinmission^ *!^^'" 
the power of a court of final 
a corlaiu class of cases ft im-* 

jurisdiction over there the t 

jee<s, an# its . 
l>y, the WvilVj’o/ 
b in for/A^^ 


re- 




“‘n 3rd 
yicc-au*-" , 


Bnfisell Cleiit 
Bombay 'on the 

ereati'of ♦’ 

L3 di^tHobmitted a 
rieoa^itt .d.for Code, 
•*54,%a4ild for that 

tere..5f^^“V 
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of palCtttta atid Madras aod tbo Record- 
er's Court at Bombay^ to give to insol- 
vent-debtors in India the relief contem- 
plated by what is called the Lord Act, 
passed in 17 D9. -- 

Insolvent Courts in British India were 
first established under 9, Ge<f. IV, C. 78, in 
1829. They had a distinct and separat^j 
existence, although they were presided 
by a Judge of the Supreme Courts. 
They could examine parties and wit- 
nesses on oath, impose fines, commit 
to gaol for contempt, but could not 
award costs except under •the Supreme 
Court rules. The Act was to be in 
force for four years only— the duration, 
Iiow^ever, was extended by subsequent 
enactments to 181-8. XI Vic. C. 2 1, passed 
in 1818, continued the Courts and con- 
solidated and amended the law relating to 
insolvent debtors in India 

No such courts exist in the IMofFusil. 
Some provinces, however, on the subject 
arc to be found in the Civil Code of 
Punjab, and Major Spark’s (^odc which 
has some force in parts of British Burmah 
and in Section 271, Act VIII of 1859. 

In 1800, the Crown was empowered 
by 89 and 10, Geo. Ill, C. 79, Section 25, 
to issue a commission for the High Court 
of Admiralty, and to nominate all or any 
of the Judges at the Presidency towns 
in India ^ yevtomissioners for the 
trial and adjudication of prize chuscs and 
otjier maritime questions arising in India, 
aider 2, Win. IV, an appeal was allowed 
its e High Court of Admiralty in cer- 
Thucascs. A separate Vice-admiralty 
Chat was established in Calcutta in 
Law, vThe Charter of 1865 defines the 
of t*" pjjurisdiction of the High Court 

(y, 


0 f 


iv^'f 


1809, the High Courts 
coni +ed Courts of Divorce of 
rofes^u^ ^ Christiau religion. 
bunallViK., -g^ Wished by Royal 
the V a ^ of the Punjab 
K^ iion in divorce 
ccf sTi decree for 

WS'lUtV' 


2»«- SessS®' 



I Act I of 1863 there were, established 
six grades of Courts exclusive of tlie 
Recorder's and the Small Cause Ooturts. 
The three lowest grades of c(>uris wore 
presided over by extra assistants of the 
third, second, and first class, then thefo 
was the Court of the Assistant Com- 
missioner who had the same jurisdiction 
as the extra assistant of the 1st class. 
Above these were tlie Courts of the 
Deputy Commissioner, the Commissioner 
and the Chief Commissioner. The Act ^ 
extended to British Burmah, generally 
Act VIII and Act XIV of 1859. • 

By Act XXI of 1863 there was estab- 
lished at Rangoon and Moulmein aCourt 
presided over by a barrister of five years' 
standing or more, appointed, by the Gov- 
ernor-General in Council, called the Re- 
corder, Ho exercised civil and criminal 
jurisdiction. The Procedure of his Court 
was regulated by Act VIII of 1869, and 
he admitted the law which prevailed in 
the ordinary original side of the High 
Court. An appeal lay from his decrees to 
the Privy Council in all cases of the value 
of Rs. 10,000 and upwards and to the 
High Court of Bengal in cases between 
the value of Rs, 8,f)00 and 10,009. The 
Recorder could only commit to the Ben- 
gal High Court any European British 
subject charged with an offence punish- 
able with death. The llegUtrar of the 
Court exercised the powers of, a judge 
of a Small Cause Court in certain suits 
undertthe value of Us. 290, His powers 
were increased under Act III of loOC, 

By Act VII of 1872, a Judicial Com- 
mibsionov was appointed to be head of 
the judicial system in that provincic. 
A judge of Rangoon was appointed lU 
lieu of the Reeonlcr, and a Small Cau^^e 
Court with tlie powers of a sessions judge 
wtis appointtnl in lieu of the Recorder 
of Moulincin, 

Under Act XIV of 1863 there are 
eight grades of courts in the Central Pror 
viue’es in addition to the Small Cauise 
Court. The lowest court is that of the 
Teh*sildar of the second class, the peou« 
niary limit of whose jurisdietton is rupC'l^s 
100 ; next is theTehsildar of the first class 
with jurisdiction up to fee, 800, tm% m 


i'-' 



''bSSSEYEft. 


,C:&: 


the tbi?4 
.^^'’first' olasSji.'^itfe 
“i’l00?l,000 and fr,^ 
is . the I^{>tlit]f 
J^li^jijfho-eierciaes unlissitiad- 
':’■'« and hw power to 
•";„ '.'Bt^;^i^^tr^tbr the decisiorii aiod order of 
'i- ;''- t1^;K^^i^'; of 'the last four'' grades j '.and 
Commissioiwr whd 'e^er* 
,':';‘?*;tli|^;i|giBllate jurisdiction over his Assis-' 
' I^puties^ and 'is in 'his'dur'd 
'to - the appellate jurisdictiod of 
j.ii:;'''^^e ;i}'tidicial Commissioner. 

.‘;;.'i;.vi.In‘*fcibe 'Jhaha Division there are seven 
igj|4di^ of Courts established by Aet 
; ' .XVlll of 1867, similar to those in the 
Centwd'Frovinces. There, are» however, 
no Awtsfant' Commissioners of the third 
class, auAthepfesenceof a Judicial Com^ 
\ ^ission'cr' is rendwed unnecessary by 
'the Higb Court at Allahabad. 

‘I , Aat XIX of 1865 there were 

'i^tdblished SCT^ grades of Courts in 
i, ' the Punjab similar to those in the Cen- 
1 ;trsl provinces. By Act IV of 1866 a 
;C!hle.f Court was established in lieu of 
p ,tht;^iidicial Commissioner. 

v 1865 did not work well 

' in Winde, therefore the Oudh Civil Court, 

: JUt ’^ 0 . XXXll of 1871, was. passed 
with' i^ecttsl reference to the require- 
inbiits of that province. It constitutes 
five grades of Courts : Ist, the J udicial 
Commissioners ; 2Dd, the Commissioners; 
bid, the Deputy " CommissionmA or the 
Civil Judges; 4th, the Assistant. .or the 
. extra- Assistant Commi^ioners; 5tb the 
Tfehhildara The Court of the Deputy 
]\ Cdmoaissionm* is the Principal Civil Court 
, of ; original jurisrlietion in any district. 

, idhtertains appeals from the Courts 
‘jof^effowth'dnd fifth gn&de except where 
di^ffte exceeds 1,000 Rs., 

' b^e 'tlie'af^al lies 'to the Qpm- 
■ ;'.!}qid;'.€dmnti8sioner , .exercises 

lisOvsi^ the Courts of the 
iapd., r^Vee 'appeals 


iri«a'.ih'e' 
sinner, 
lie. 'to' ,thV':# 



. , ,a refereiiob I 
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■ . Courts were established' id Seind. bjr 
Aet XII of ; 1861 ( Bombay Code)} dt* 
Aden by Abt XI, of 186*, and in Coorg 
by Act XXV of 1868. 

The law which^ regulates the consti-,! 
tution of the Bombay Courts; i» Act XIV 
of 1869, and* that which governs , that 
of. the Courts in the Lower and 1!^ or th' 
Western Provinces of the B'engpl Presi- 
dency, is to be . found in Act Vf .df 1871 

The Small Cause Courts in Presidency 
towns, as they now exist, were'established 
Under Act IX of 1850. The pecu- 
niary limit ’of their jurisdiction was 
raised to Rs. 1,000 under Act XXVI of 
1864. Moffttsil Small Cause Courts were 
established in 1860, and the law relating 
to them was consolidated and amended 
by Act XI of 1865. 

Lecture XII, which treats of the in- 
ferior criminal courts, concludes the work. 
In it the learned Professor gives a ge- 
neral summary of Act X of 1872, which 
we do not thirik it necessary to reproduce 
for the benefit of our readers. 

Act V of 1861 remains as the basis 
upon which the general law on Police 
administration outside the Presidency 
towns rests, modified as far as Bengal is 
concerned by Act VI of 1838 Bengal 
Council. 

Act VIII of 1867— Bombay regulates 
the Police ill the Moffusil hq that presi- 
dency as Act XXI V of 18§6 'amended by 
a local Act, namely, “ No. 5 of 1865, does 
for the Mofl’usil in the Presidency of Mad- 
ras. With regard the three Presi-' 
dency towns,- the P4.J>'(e administration 
was provided for byt xfets XUl of 1 866 
and XLVIll'of 1868,^\.^ch still, remain 
for the town of Bombs? 4 ^, 

Calcutta Police is ¥i x»^(^emed by 
Act IV 6 f 1886, as tl ,')f the tojub- 
Madras is governed by f. ioeri Actiitgd I 
of 1867. In respect Of i. a rural iiarc , 
N. W. Proviilces, Act II 1 of 18601 
law. ''.,"^''W:Whi'' 

The law relatins 
Peace was ‘consoM 
Act II of 1869, 

"ne^B in 'the Pre^"* 
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332. In iiKjwiries e-nd trials (oth^ir than 

_ summary trials) uudor this 

evidence of the v?it- 
. ' , nesses shall be recorded by 

the Magistrate or Sessions Judge, as the case 
may be, in the following manrier : 

333. In summons cases tried before Ma- 

gistrates,^ and in oases of 

•mdin'S'by'Mt referred to 'in sec- 

gistrates of the i«t tiou two hundred and 
twenty-two when tjjied by, 
a Magistrate of the 1st or 
2nd class, otherwise than at a summary 
trial, the Magistrate shall mako a memo- 
randum of the substance of the evidence of 
each witness, as the examination of the wit- 
ness proceeds. 

Such memorandum shall be written and 
signed by the Magistrate with his own hand, 
and shall form part of the record . 

If the Magistrate is prevented from mak- 
ing a memorandum as above required, he 
shall record the i*eason of his inability to do 
so, and sliall cause such memorandum to 
be made in writing from his dictation in 
open Court, and shall sign the same ; and 
such memorandum shall ^foriii part of the 
record. 


334. In all other cases before Magistrates 
and in all proceedings before 
Courts of Session, the evi- 
dence of each witness shall 
be taken down in writing in 
the language in ordinary use 
in the district in which the Court is held, 
by or in the presence and hearing and under 
the personal direction and superintendence 
of the Magistrate or Sessions Judge, and 
shall be signed by the Magistrate or Sessions 
Judge. 


in all other caeee 
before MagiiitratjCe 
and in all proouea- 
Ings before Courts 
of Session. 


evidence of a witness is given 
havA ikw English, the Magistrate 
ueiteR ^ Sessions Judge may take 

down in that language 
own haM ; and an authenticated 
; of the afcme, in the language in 

: y xtso in in which the 

f nd’ivi a i.u 


'I' 


in© «*¥/ 
wii 





■t of the record* 

be a European 
>»• with the Eng- 
11 fa© aeoes- 


lu bases in which the evidence is hot toon 
' down in writing by -the ^ 

when evidence not hf^istrate Oy SesslOUS Jud|f©);A, ^ 
token down in writ- he gball, as the examination , 
of each witness proceeds^ 
mako a memorandiun of the substance of 
what such witness deposes and such memo- 
randum shall be written and signed by the 
Magistrate or Sessions Judge, with his own 
hand, and shall form part of the record. 

If the Magistrate or Sessions Judge is V 
prevented from making a memorandum as 
above required, he shall record the reason of 
his inability to do so. 


335. The Local Government may direct 
LooaiOov.mn.ont any district or part 

may direct evidence of a district, Or 111 prOCCCd- 

sewSSurj^d^o « i“gs before any Court of 
Maj^strate himself Session, or before any Ma- 
in bis vernacular ; • . a i i* iir *- 

* gistrate or class of Magis- 
trates, tho evidence of complainants or wit- 
nesses shall bo taken down % the Sessions 
Judge or Magistrate with his own hand ill 
the vernacular language of the Sessions 
Judge or Magistrate, unless the Sessions * 
Judge or Magistrate be prevented by any 
sufficient reason from taking down the evi- 
dence of any complainant or witnesses, in 
which case be shall record the reason of his 
inability to do so, and shall cause the evi- 
dence to be taken down in writing from 
his dictation in open Court. 

The evidSnee so taken down shall be 
signed by the Sessions Judge or Magistrate, 
and shall form part of th^ record : 


Provided that, if the vernacular language 
..V Sessions Judge, or 

ot m EngUsa or^- .. ^ 

In hmgnago in ordi- Magistrate be not English 
nary u«.tadi.trK.t the lauguago in ordinaiy 
use in tho district in which the Court is 
held, the Local Government may direct him 
to take down the evidence in the English 
language, or in the language in ordinary use 
in the district in which the Court is held, 
instead of his own vernacular. 


336. In cases of the kind referred to in 
section three hundred and i 
tt> thirty-three, tried before : 

Mrtion 884 or wo* riiay, if he mnKa , 

tion 8SS. ertdence ofi ■ ' 

-witness in Uie manner provide ' ,, 

three hundred andthirty-dbitf/tfi^lfi 

the jurisdiction of such iSje 
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IkJcal W^uaide tlio order refer- 

; : red to ia ; eeot^oxi thre^ hundred and tSbirty- 
in la^^er provided in section three 
, ; h'uhdr^ 

tPhe Local Government may deter- 
^ , mine what, for the purposes 

^ 

ordinary 

, . ; , use in any district in which 

? . ' a Court is held. 

> \ S88. The evidence taken under section 
three hundred and thiiy-four* 
be taken 

down* in ♦the form of ques- 
tion and answer, but in the form of a nar- 
rative. * 

It shall be in the discretion of the Magis- 
trate or Sessions Judge to take down, or 
oause to be taken down, any particular ques- 
tion and answer, if there appeai-s any special 
reason for so doing, ♦ or if any person who 
is a prosecutor or a person accused, or lus 
Counsel or agent, requires it. 

339. As the evidence of each witness, 

^ Ptocedwro ia W- uudcr Section three 

Hard to oviaenci hundred and thirty-four, is 
wh«a competed, completed, it shall bo read 
over to the witness in the presence of the 
aeoused person, if in attendance, or of his 
agent, when his personal attendance is dis- 
pensed with, and lie appears by agent, and 
shall, if necessary, be corrected. 

If the witness deny the {orrectness of 
any part of the evidence when the same is 
read over to him,Hhe Magistrate^or Sessions 
Judge may, instead of correcting the evi- 
dence, make a memorandum thereon of the 
olijijeo.^on made to it by the witness, and shall 
add 4nch remarks as he thinks necessary. 

IfUhe evidence be taken down in a lan- 
/ i^aipe diderent from that in which it has 
\l^e^.^Ven, and the witness does not under- 

f &d:. language in which it is taken 

wii, jfche witness may require evidence 
as ta^u down to be interpreted to him in 
the language k whiph it was given, or in a 
whiidi hb understands. 

. 340.' lit;;idh "oasee ' .;f hatev#, . whim the 

evidoi^l^ by the 

,accns|d it . shrfl be 

inteif|>roted. to Mtn U' open Ck^utt ln a,Jah- 
guago undeistiaod by him, where he is 
present in person. ' 


If he appears by agent, and^ the evid^ce 
is given iu a language other than the lan- 
guage in ordiiiiaiy tj^e in the district in 
which the CMk ’k "held, it shall be inter- 
preted to sucl%eiii in that languages 
In cases in ivhich documentf; put in 
for the purpose of formal' proof, it shall be 
in the discretion of the Court to intei^ret 

as much tliereof as appears necessary. 

« , # 

341. Every Sessions Judge br Magistrate 
Remark, impact- re<»rdiug widcnoe of a 

ing demeanour of witUOSS Shall roCOrd SUCh 
witness. remarks as he thinks mate- 

rial respecting the demeanour of such wit- 
ness whilst under examination. 

Or THE Examination op aoousbd Persons. 

342. In all inquiries and trials a Crimi- 

nal Court may from time to 
quMtTn^.”“^ time and at any stage of the 
proceedings, 

put any questions to^ the accused person 
which such Court may think proper. 

343. The accused person shall not be 

Acc„«d»ot pnn- ‘‘“W® ®"y 

isbabi© for reftisaito refusing to answer, or for 
answer. answering falsely, questions 

asked under section throe hundred and forty- 
two, but the Court shall draw such inferences 
as seems just from such refusal. 

344. Except as is provided in section 

No influence to ho ll'\nd^ „ M f^^ty- 

used to induce dis- seveu, 110 uilluence, by means 
closures. pj-QmigQ oj; threat or 

otherwise, shall be used to the accused person 
to induce liim to disclose or withhold *any 
matter within his knowledge. 

^45. No oath or aflirma- 
adpciijiifilksaMi 
to the accused pet 

346, Whenever an accused p<i^^rned bv 
nf niined, the whJia tbiub.* 

accused iiow record- examination, A CW^dt 
question pfe rural iimfe l 
every answer given by him,^ Qf 1869^1 / 


in full, and' shall be shov 
and ho shall be at libi^ 
to his answers^ 

When tim Wholdte^sg 
what he deo1ains^3 
tipn shall be 
Magistndie or. 

Wy under bit ^er|||^ 


asticei 
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his presence and in his hear^g, and contains 
aoeuvatelj the whole of the statement made 
by the accused person- 

In cases in which the examination of the 
accused person is not recorded by the Magis- 
trate or Sessions Judge himself, he shall be 
bound, as tho examination proceeds, to make 
a memorandum thereof in the vernacular of 
the district,, or in English, if he is suflScicntly 
acquainted with that language ; and such 
memorandum shall be, written and signed by < 
the Magistrate or Sessions Judge with his | 
own hand, and shall be annexed to the' record. ; 
If the Magistrate or Sessions Judge is pre- 1 
eluded from making a memorandum as above 
required, he shall record the reason of Lis n- 
ability to do so. 

The accused person shall sign or attest by 
his mark such record. 

If the examination be taken in tho course 
of a preliminary inquiry, and the Court of 
Sessiemfind that tho provisions of this section 
have not been fully complied with, it shall 
take evidouce that the prisoner duly made 
tho statement recorded: Provided that if 
the error does not prejudice the prisoner, it 
shall not be deemed to affect tho admissibil- 
ity of the statement so recorded, 


347. The Magistrate of the District, any 
Magistrate of the 1st class 
teador pardon to ac- inquiring luto the caso, or 
compUce. sanction of the Ma- 

gistrate of the District, any Magistrate duly 
empowered to commit to the Court of Session, 
may, after recording his reason for so doing, 
tender a pardon to any ouo or more of the 
persons supposed to have been directly or in- * 
directly concerned in or privy to any offence 
specified in column seven 6f the fourth sche- 
dule hereto annexed as triable exclusively by 
the Court of Session, on. condition of his or 
tbw making a full, true and fair disclosure 
whole of the circumstances, within his 
Sessrcr. knowledge, relative to the crime 
the Ma^ and every other person concerned 
(P) given%.j“ration thereof, 
or to the^ . accepting a tender of pardon 
when shall be examined as a wit- 

or High ^^“^der the rules applicable to 
denoe aa the c«“^% 5 itne 88 es. 

V shall be detained 

cas- goa^eV termination of the 

aTto iw V , exeoi 

..tvmpOii teadered a pardoa 

i . * ), ixumaed the apoused 

/k ' ' 


person^ ^ is precluded from trying tlia case 
himself. ; a 

348. The High Court as a Court of 

mgh Court „ the Court of See--; . 

Court of Sdssioxi may siou after committal but be- 
diroct tender of par- ^ commencement of a 

trial, may, with the view of 
obtaining on the trial the evidence of any 
person or persons supposed to have been di- 
rectly or indirectly concerned in or privy to ,, 
any such offence, instruct the committing ^ 
Magistrate to tender a pardon on the same 
condition to such parson or persons. 

The Court of Session, in like manner and 
on the same condition, may, at any time be- 
fore judgment is passed, with the view of ob- 
taining on the trial the evidence of any per- 
son or persons supposed to have been directly 
or indirectly concerned in or privy to any 
such offence, tender a pardon to such person 
or persons. ^ 

349. When a pardon has been tendered 

under section three hundred 
forty-seveu or seotioa 

ui«h Court may di- three hundred and forty- 
root commitment ol • i i. .a . ^7 

portion to whom fiar- Clgnt, II It appears tO tu6 

Magistrate before the trial, 

or to. the Court of Session 
before judgment has beeu passed, or to the 
High Court as a Court of reference or revi- 
sion, that any person, who has accepted such 
offer of par^i, has uot' conformed to the 
conditions under which the pardon was ten- 
dered, either by wilfully concealing anything 
essential, or by giving false evidence, such 
Magistrate or Court may commit or direct 
the commitment of such person for tri^ fbr 
the offence in respect of which the pardon 
was so tendered. 

The statement made by a person under par- 
don, which pardon has been withdrawn under 
this seotiou, may be put iu evidence against 
him. 


CHAPTER XXVI. 

Om sBctraiNG THB) AmNDANCfl OF VTiTTshsmo^ 

350. The &Uo^ing procedure $W1 

r t pursued in ordelr to obt^fk 

Procedure for fl \Li. j js- ^ , 

attendtmea the attenaaiioe 
ofwitnawM. Itefore 

tmlGoori:. 
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; 3{>i.. Opniit bi^. Ma^tratd may» it 

, ' . Poi»»« ««»»«. W' ^ "f «>/ proeeedinpf, 

; witness or tjDQuirj^ dr trial, summon, m 
manner provided by 
;/ . ■ ^Chapter XII, any wtness, 

or e^iandinejimy parson m attendance though 
not s^moned ns a witness, and it shall be 
iit| or his duty to do so if the evidence of 
|i!e»8on appears essential t6 the just deci- 
: ^ the case. 

If a Court or Magistrate has reason 
warmatof ‘“‘’elievc that any witucss, 

. jiwrest itiay issue iu whose attendance IS required, 
first faistftttoe. y^iii attend to give evi- 
deupe without being compelled to do so, it 
Or he may, instead of issuing a summons,' 
issue a warrant of arrest in the first instance, 

363, If such warrant cannot be executed 
p«K,«ju» or Magistrate 

' urammt qaiin<iit be Considers that the witness 
absconds or conceals himself 
&r the purpose of avoifling the service there- 
of, it or he may issue a proclamation, requir- 
ing, the attendance of such witness to give 
avidanoe at a time and place to be named 
thamin, to be affixed on some conspicuous 
part of such witness’s ordinary place of abode. 

' If the Witness does not attend at the time 
and |>lace named in such proclamation, the 
Cwt or Magistrate may order the attach- 
ment 4 )f any movable property belonging 
to such witness to such amount as seems 
masouable, not being in exces^f the amount 
of costs of attachment and W any fine to 
which the witness may be liable under the 
provisions of the following section. 

Such order shall authorize tbo attach- 
ment of any movable property within the 
jmdsdiction of the Court or Magistrate by 
whom it was made ; and it shall authorize 
tho at^tochment of any movable property 
. %i>ilhout the jurisdiction of the said Court 
’j#;M»gistrate| when endorsed by the Magis- 
tr^ of; tho District in which such property 

, 354, If the witness appears and satisfies 
' Court or Magistrate 

did juot abscond or 

^ ^aVbidii^ execu- 
wtept,' and 

tbatheliad hi|st'"'’ii<]^die'-Oi|,the 'prooliwnaiioa' 
in time to it plaoe 

named th^in^ the C^uit drlf^ts^irate 
direct that the prbpmtj' b© rele^ 


attachment, and shall such order in 

regard to the costs of the attachment as to 
such Court or Magistrate seems fit* 

, If such wiMess does not appear, or appear- 
' ing, fails to satisfy the 
Court or Magistrate that he 
Mring ur not Ba- did ttOt abscond OF conceal 
himself for the purpose of 
avoiding the execution of 
the warrant, and that he had not such notice 
of the proclamation as aforesaid,, the Court 
or Magistrate may order the property 
attached, or any part thereof, to be sold for 
the purpose of satisfying all costs incurred 
iu consequence of such attachment, together 
witli the amount of any fine which may be 
imposed upon such witness under the provi- 
sions of section one hundred and seventy- 
two of the Indian Penal Code. * 

If the witness pays to such Court or Ma- 
gistvate the costs and fine as aforesaid, his 
property shall bo released from attachment, 

355. If any person summoned to give 

. ^ , evidence neglects or refuses 

Arrest of person , ? .i .• ^ j 

disoijeying sum- to appear at the time aucl 

place appoititod by the sum- 
mons, and no reasonable excuse is offered for 
such neglect or refusal, the Court or Magis- 
trate, upon proof of the summons having boeu 
duly served, may issue a warrant under 
his hand and seal, to bring such person be- 
fore him to testify as aforesaid. 

356. If any person summoned or brought 

c<.mmittai«fp,r. Mafenstrate refuses 

son rofusinif to to auswer sucu questions as 
answer. Without offer- 

ing any reasonable excuse for such refusal, 
such Magistrate may* by warrant undei;^ his 
hand and seal, commit him to custody for 
any term not exceeding seven days, unless 
in tha. meantime such person consents ^ be 
examined and to answer ; after which ^ 
event of his persisting in his refusa'^ 
be dealt with according to the P?* ^ 
sections four hundred and \ 

hundred and thirty-six, rtiriu l 

■ ^ 18691 

Inquhu^ ' 

T • • •• 


367. 


, Io*nqufr.«i«r6U. “® 
vkimey to commit- Ot^ 

■mt»6 of the «i%« 
:W'«a8ee! 


li 
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fthall be in his dieoretion to sammoii.any wit* 
neas ofiTered on behalf of the accused person 
to answer or disprove the .evidence against 
him. If the Magistrate refuses to summon 
a ^vitness so offered he shall record his 
reasons for such refusal. 

The Magistrate may summon and examine 
supplementary witnesses af- 
Buppiementawy wit- tor commitment and before 
noBses. . commencement of the 

trial, and bind them over to appear and give 
evidence. Such examination shall, if possible, 
be taken iu the presence of the accused per- 
son, and, in every case, a copy of the exami- 
nation of such witnesses shall be given hin^ 
free of cost. « 

4 

358. In such inquiries, when the person 
, , accused is to be committed 

perBon is to bo com- for trml and has given m the 
list of witnesses mentioned in 
section two ‘ hundred, tlie Magistrate shall 
summon the witnesses to appear before the 
Court before which the accused person is to 
be tried. 


tody, until he executes such reoogpimnee, 
or uu^l the time when his attendance trt the 
Court of Session or High Court is required, 
when the Magistrate sLall send him uild^ 
custody to the Court of Session or H%h 
Court. 

' ' ; 

Summons Cases, 

361. In summons cases, the Magistrate 

insummonsoBaes. Summon auy person 
who appears to him likely to 
give material evidence on behalf of the com- 
plainant or the accused. 

Ordinarily it shall be the duty of the com- 
plainstnt and accused, in non-coguizable cases,* 
to produce their own witnesses. 

In such cases it shall be in the discretion 
of the Magistrate to summon dny witnesses 
named by the complainant or the accused j 
and he may require, in such cases, a deposit 
of the expenses of a witness before summon- 
ing him. 

Warrant Cases. 


359. If the Magistrate thinks that any 

witness is included iu the 
umiSS^?y'“”X list for tho purpose of vexa- 
Me»8, unioaa depusit fiou or delay OF of defeating 
the ends of justice, he may 
require the accused person to satisfy him that 
there are reasonable grounds for believing 
that such witness is material 

If the Magistrate be not so satisfied, he 
sliall not be bound to summon the witness ; 
but, iu doubtful cases, he may summon such 
witness, if such a sum is deposited with the 
Magistrate as he thinks necessary to defray 
the expanse of obtaining the attendance of 
the witness, 

360. Prosecutors and witnesses for the 

„ , ^ prosecution and defence, 

proBecut<ws and wit- whose attendance is iieces- 
sary before the Court of 
Session or High Court shall execute before 
the Magistrate recognizances, in the Form 
(F) given in the second schedule to this Act, 
or to the like effect, to be in attendance 
when called upon at the Court of Session 
or High Court, to prosecute or to give evi- 
dence as the case may be. 

If any prosecutor or witness refu^ to 
attend before the Court of 
jj«teii4io» Session or High Goart, or to 
^{!^ASSd^SX’>exeoute the recognizance 
dirfectW^ the^ Magis- 
^ ' tWe my 'detain him in ous- 


362. In waiTant cases, the Magistrate 
shall Rsoortain from the com- 
011 plainaru, or otherwise, the 

* names of any persons who 

may be acquainted with the facta and cir- 
cumstances of the case, and who are likely 
to give evidence for the prosecution, and 
shall summon such of them to give evidence 
before him as ho thinks necessary. 

The Magistrate shall also, subject to the 
provisions of section tbrqe hundred and 
fifty-nine, summon any witness and examine 
any evideiico that may be offered in behalf 
of the accused peraon to answer or disprove 
the ovidonco against him, and may for that 
purpose, at his discretion, adjourn Ihc* trial 
from time to time. If the Magistrate refuse 
to summon a witness named by the accused 
person, he shall record his reasons for such 
refusal, and the accused person shall be en- 
titled to appeal to the Court of Sessioti 
s^aiust such refusal. 


Sessions Trials. 

363. The accused ’person shall be allow^ 

. .to es^itnine any vitnesa iiot - 
preriously* named by Mm,; 
Md Bimmooiog of jf witnos$ in 

amse j but he no%. ex- 
cept as provided in section 
forty-eight, be entitled of 




11t£ lAkVr OfiSSBVBS. 


Aet X, 


bthwvthan the . witnesses 
i»aw«td ia tbe list dell^ihted to the Magistrate 
hjt' irtis oobumitted or held to bail 
■for.ttitd.'' / 

' M 4 ffitaess belbre a Court of Session 

: refuses tp answer au^qnes- 

<^a^ which is put to him, 
,toaju»w.. , ; and does not offer any just 
:m Btioh refusal, the Court may oorti- 
him to Oiistody for such reasonable time 
it ' dojems proper, unless in the meantime 
consents to be examined and to answer. 

/ In the event of such witness persisting in 
hii| refusal, he may be dealt with acoordiiig 
to the provisions of section four hundred 
and thirty*hve or four hundred and thirty- 
BIX. 

Ol* SacuRiNG Documentary Evidence. 

366, Whenever an officer in charge of a 
Police-station or any Court 
tiSng'^^o&ion considers that the production 
of i^cutoent ro- of any document is neoessarv 

ouired tw evideaoo. j • i > /. .i ^ 

* or desirable for the purposes 

of any investigation or judicial proceeding, 
Biich officer or Court may issue a summons 
to the party, in whose keeping such docu- 
ment is believed , to be, requiring him ter 
attend and produce such document at the 
time ^d' place stated in the summons. 

366. If there appears reason to believo 

^ ' , that the person, to wliom 

When warrant far ^ • j j a 

March fat doQu- the summons 18 addressed, 
monte may issue. produce it as 

directed in the summons, such officer or 
Court may issue a search-warrant for the 
document in the hrst instance. 

367, * Any Court may, if it thinks fit im- 

pound any document pro- 
it, or may, at 
the conclusion of the pro- 
ceedings, order such document to be returned 
to thidl jpeiri^on who produced itl 

Chapter XXVII. - 

‘Of . 

cohfdderaihat 
. ptjm nf ehytbing 
is'esfisejitiil to the ckmduhl 
cC' an inqhhy Ihto an.'hffenee 
known or ^uspeejied to have b^h ooiiinitted^ 
esr ^ the dU(wvef/of the offen^^ * 


368. 

Saarch-w&rmnt 
when srantahlA 


V: or when he considers that such inquiry 
or discovery will be further^ by the search 
or ittisqiecfciott of any house or place, ; 

he may grant his search-warrant ; and the 
officer cWged with the execution of shch 
warrant may search or inspect any « house or 
place within the jurisdiction of the Magis- 
trate of the District. 

The Magistrate, issuing such warrant, 
may, if he see fit^ specify in his warrant the 
house or place, or part thereof, to which 
only the search or inspection shall extend ; 
and the officer, charged with the execution 
of such warrant, shall then search or inspect 
only the house, place, or part so specified. 

* 369. The last preceding se^ion shall not 
- , , authorize any Magistrate, 

Procedure a-* to , , xi xr • ? x c 

letter in cnsturiy of Other than the Magistrate oi* 

Postal Department District, to grant a search- 

warrant for a letter in the custody of the 

Postal Department ; 

but if any such letter is w^'lnted for the 
purpose of any criminal proceeding, any Ma- 
gistrate, or District Superintendent of Police 
may give notice to the Postal authorities to 
cause search to bo made for and to detain any 
such letter, pending the orders of the Magis- 
trate of the District ; and the Magistrate of 
the District may, if he thinks fit, direct tho 
Postal authorities to deliver up any such 
letter. 

370. A search-warrant shall ordinarily bo 

directed to a Police officer; 
•’"t tlio Magistrate iasaiug 
the warrant may, after re- 
cording his reasons, if immediate search is 
necessary and no Police officer be immediately 
available, direct it to any other person. 

371. A search-warrant directed or en- 
X . „ dorsedto a Police officer may, 

Wan-ant to Police .pi.. x x - J 

officer may be exo- if ho IS not able to proceeu 
person, be executed by 
any other Police officer. 

■ In such case the name of such Police officer 
shall be endorsed upon the 
warrant by the officer ’ t6 
whom it is directed or endorsee^ ■ 

372. When it is necessary for a seorolhr 

. warrant to be executed out 

«eM^!w8rmt“nt of the District iu which' it 
of ttgrfct in winsii -^^^8 issued, any Magistrates 

** ‘ within ,whic^ local jurisdi<>- 

tfon i^e warri^nt is to be exeoutoa» 
enddpie hUl name ther.^pt, ' 


BnSorsemoiit. 
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Such endorsemeut shall he sufficient au- either after or u^ithout obtaining the endorse- 
therity for the Police officer charged with the ment of the Magistrate within whose jurist 
execution of the warrant to execute th#same diction the search is to be made. 


within the said jurisdiction. 


When a Magistrate issues a warrant udder 


Or the searotwarrant may be directed to thi^ section, he shall inform the Magistrate 
the Magistrate, within whose local jurisdio- within whose local jurisdiction the house or 
t ion the search is to be made ; and he shall place to be searched is situate, or if the 
thereupon endorse his name on such warrant hohse or place be situate within a Presidency 
and enforce its execution in the same manner town he shall . inform the Commissioner of 
as if it had been issued by ^himself. Police of the isau^ of such warrant. 

37 Whenever there is reason to believe 376. A Magistrate issuing a search- 
t that the delay, occasioned T^ra^gtrate mar executed in 

may amcrg^oiicy hy obtaining tli6 endorse* acud aaEroa-warraut any .house or place out of 
ment of the Magistrate in jurisdiction of the Ma- 

whose District the warrant trict or dirision of gistrate of the District, or 


cxcuted, will prevent the discovery 
jftf the thing for which search is to be made, 
the Police officer charged with the execution 


out of his own division, may 
direct the warrant to any Magistrate within 
whose local jurisdiction such house or place 


of the warrant may ( Acente the same in any is situate, and may send the same by post. 


place beyond the District in which it was On receipt of such warrant . by the Magis-' 
issued without the endorsement of the Ma- Endorsement and whom it is directed, 

gistrate in whose local jurisdiction that exe?uS”by he shall endorse his name 

place is situate. Magistrate. thereon and enforce its exe- 

lf the thing, for which search is made, is cution in the same manner as if it had been 
found in such place, it shall, originally issued by himself, 
when the place whore the If the wamint is to be executed within 


tftkon”tVSj^^trate whou the place whore the If the wamint is to be executed within 
wtttiin wboBo jnrifi- thing is fouud IS nearer to t.. i.. a Presidency town it shall 

the Magistrate having juris- rant to bo executed he addressed to the Commis- 
diction in such place than to the MagUtrate P^®«idoncy town, police or to a 


nf ^ Presideucy town it shall 
rant to be executed he addressed to the Commis- 


who issued the warrant, be immediately taken 
before the Magistrate in whose local jurisdic- 


Folioe Magistrate. 

In such case any property found on search 


tionitis found; and unless there be good made may be dealt with as provided in sec- 
Ordertliereon. cause to the Contrary, such tions three hundred and seventy-three and 

... *^hall three hundred and seventy-four, 

order authorizing it to be taken to the Magis- 
trate who issued the ivarrunt S77. If the Magistrate of the District, 

If the thing be not found after such selUcb, or a Magistrate of a division 

the Police officer making the same sliall, in contSiu ^ District, or a Magistrate 


the Police officer making the same shall, in conuia ^ District, or a Magistrate 

addition to tlic return made to the Magistrate stolon property or of the first class, upon in- 
who issued the warrant, report the fact to documents, fo^-mation and after such in- 
the Magistrate in whose local jurisdiction the quiry as he thinks necessary, has reason to 
searcli was made. believe that any house or place is used as a 

374. If the thing searched for be found place for the deposit or sale of stolen pro- 

cd re in such ^ Presidency town, it perty, 

caS? witwu Piei- shall be taken to the Com- or for the deposit or sale or manufacture 
de^ytown. missibner or Police or to a of forged documents, oV counterfeit Govern- 

Pdioe Magistrate; and such Commissioner ment stamps, or counterfeit . coin, or instru- 
or Magistrate shall act in the manner pre- ments or materials for counterfeiting coin or 
scribed in section three hundred and seventy- for forging, 

three. . or that any forged documents, or oountjirr 

STg, Whenever it appears necessary, a feit stamps, or folse seal^ or ^u^&t^^n,^ 
f Magistrate may, bv his wa^ or instruments or materials 

Iftgtrtwto »•? rant, order search to be foitingcoin, or for forging, are JteF^,W.^y 
made in a place, out of his T 

jurisdiction, and may direct , h® 

that the warrant be executed Police officer above the rank Of 


■^n‘E:hA.‘W QBSIEIlVlji. 
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/to eutor^ with such as^isthuce as may be re- 
quired^aud by force, if Accessary, auysuch 
house <)r p]acc^.^9d to/;S^ all such parts 
; ^ t^e same as speciified iii the wanant, and 
t0 saia;e aud talcs; jpo^^ion of any propertyi 
, di>CumeUt^ stands, ^ 8^^ or coins, therein 
found, which he reasonably suspects to be 
stolen, forgedi^false, or counterfeit, and also 
pf any such instnuneuts and materials as 
, ' afoneteid ♦ 

; "87^. The Magistrate, by whom a search- 
warrant issued, may attend 
l pwsom^T^ personally for the purpose of 
seeing that the warrant is 

duty executed. 

; !fhe Magistrate may also direct a search to 
may presence, 

♦UiTeSts^oh ifl hifi of any house or place for the 
Dy«sonc6* scafch of which hc is com- 

p^fotit to isfue a search-warrant. 

379. Whenever an officer in charge of a 

B w ite Police-station, or a Police 

SdSrdb by otficor ^ ^ , 

ittdbftr^e of Poiloe- officer making an investiga- 

iiita^^ considers that the pro- 

duction of anything is necessary to the con- 
duct of an investigation into any offence 
which ho is authorized to investigate, he 
vmay search or cause search to he made for 
, the saipe, in any house or place within the 
limits of the station of which he is in charge 
or to which he is attached. 
i \ In sudh case, the officer in charge of the 
PoKoe-statiou or Police officer making inves- 
tigation shall, if practicable, conduct the 
search in person. 

If he is unable to conduct the search in 
petWn, and there is no other person compe- 
tent , to tnake the .search present at the time, 
tlte ,^cer in charge of the Police-station,* or 
,\P4?^e, officer making investigaUon, may ro- 
quiiri any' officer enbordinate to him to make 
: the ktooh ) and’fhe sball deliver to, such suh- 
! 0 rdihqte 4)ffi6er ah order in writing, specify- 
inglitte M for which ^search is to be 

be searched, 
officer hiay thereupon 
sear^^.^ ih ^hch < house ' or 

placet//?'/ :/ ^V/'. 'Mi - '''i- ^ ' 

ih^ee^litindred 

and'^ l|famdr»d^,«h4'^hty^ 

five. 'bo 

rants, %hatt 1^; eeht<*plmfcde, 

under this'seihtiop/'by ?or. 

of an officer in! i^arge of a JPd!ic^t#tion^ 

hy a Police officer makutg m / 

,, 'v/^ . ’ '1^ i , , ■ ‘ ^ 


380. „ An officer in oliarge of . Polioe^sta* 

tign may reifiTire, an officer 
in ohfttge of snot)^ Polie«< 
station, whethwsubordiBftte 
to the same Magistrate as 
himself or to a Magistrate of another dis- 
trict, to cause a search to be made iu any 
house or place in any case in which the former 
officer might cause such search to he made 
within the limits of his own station. 

Such officer, on being so required, shall 
proceed according to the provisions of section 
three hundred and seventy-nine, and shall 
forward the thing found, if any, to the officer 
at wdxose request the search was made. 

381. An officer in charge of a Police-sta- 

Inspection of 

weights and mea* enter any shop or premises 
within the limitsof such sta- 
tion for the purpose of inspecting or search- 
ing for any a*eights or measures or instru- 
ments for weighing used or kept therein, 
whenever he has reason to believe, that there 
are in such shop or premises any weights, 
measures, or instruments for weighing which 
are false. 

If such officer finds in such shop or pro- 
mises any weights, measures, or instruments 
that are false, he may seize the same, and 
shall forthwith give information of such 
seizure to the Magistrate having jurisdiction. 

382. Whenever any house ^ or place li- 
« I 1 . able to search or inspection, 

PersonH in charge , ^ . r > 

of GioHcd house to uudcF this chapter, IS closed, 
allow seurch. l>orson residing iu or be- 

in^in charge of such house or place shall, 
on demand of the officer or other person exe- 
cuting the warrant, allow such officer or 
Other person free ingress thereto, and afford 
all reasonable facilitios. for a search therein. 

383. A Police officer, or other person 
* t, authorized by a warrant to 

ed may be broken search any house or place, 
may break open any outer 
or inner door or window of such house or’ 
place, in order to execute the .warrant^iif, 
after notification of his authority aiid 
pose and demand of admittance duly made, 
he cannot otherwise obtain admittance. < ; 

384^ If the pace to, j 

! ' is an apartment hiHhe i , 
^ar^kji^r ofa<! 3 m- ^ocupanCy bjf a wott^% ,W^ 

■/ i according /'tO' 

counliy; does not appear in < 
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’ ;■ S)®|, duropgb.Wliit^ ftaaS insuffi; 

.',nfeii'.Mlt}t tiM been token.-, or ■ 

iif,;thb8« becotoe 

iwoused -person fitoy 
' 1 fey',*te<'Miigistrate to give suflSei- 

'eot sixties end, in 

' ddkblt/.ajiey onmtoitted to pariaon. 

/l ’ S$jSr ,) If *be aecused person oenuotfind 
tnreties When oajled upon, 
he shell be admitted to baU 
' upon fiuding the same at auy 

.tijnfle afterwards before conTictioa. 

, , v; After the recognizances have been 

V duly entered into, thoMa- 

gistrate, in case the accused 
person bus appeared voluntarily or is in the 
. ousWdy of / some officer, shall thereupon 
V reie^e him j and in case he is in some prison 
\ , nr dth^r phice of confinement, shall issue 
* a warrant of release to the jailor or other 
: pfsbidn having his custody, and such 

e >r or other person shall thereupon release 

396. 


propeHy belonging to tho : accused person 
mthottt the jurisdiction of the : said Magis- 
trate Vhen endorsed : by the Magistrate qf 
the District in which such movable property 
ia situated. ^ 


Any one or more of the sureties for 
fi; ’ an accused person may, at 

. niMfaMfe of .we, ^jjy time, apply to the M agis- 
: Jv > * .! trate to be discliarged from 

their engagements. , , 

, ^ an application being made, the 

Ma^strate shall issue his warrant of arrest, 
\;diiei|lting that such person be brought before 

' " On the appearance of such person* pursu- 
apat to the warrant, or on his voluntary sur- 
render, the Magistrate shall direct the recog- 
inizanOes of the sureties to be discharged, and 
' * eWl call upon such person to find other 
< sbrCttes, and in default, may order him to, 

, jn be committed tp prison. 

! 3i|^. Whenever, \by reason of default of 
' ' ^ , appearmcc of the person 

Spouting, the personal recog- 
pWUce, the Magistrate is of 
proife«idin^ l^ottld be had to 
penalty menUoned in 


397, Whenever, by, reason of default of 
appearance by the person 
peKrt^f^n' bailed, the - Magistrate of 
aity by aureoles. opihioii that proceedings 
should be had 'to compel payment of the 
penalty mentioned in the recognisance of the 
surety or sureties, he shall give notice to the 
surety or sureties to pay the same, or to 
show cause why it should not be paid. 

If such penalty be not paid and if no Suffi- 
cient cause for its non-payment be shown, 
the Magistrate shall proceed to recover the 
penalty from such surety or sureties by issu- 
ing a warrant for the attachment and sale of 
any movable property belonging to him or 
them which may be found within the juris- 
diction of the Magistrate of the District. 

Such warrant may be executed within the 
jurisdiction of the Magistrate of the Di^ 
trict ; and it shall authorize the distress and 
sale^ofany movable property belonging to 
the surety or sureties without the jurisdiction 
of the said Magistrate when endorsed by 
the Magistrate of the District in which 
such movable property is situated. 

If such penalty bo not paid and cannot be 
recovered by such attachment and sale, such 
surety or Sureties shall bo liable to confine- 
ment, by order of the Magistrate, in the Civil 
jail, during a period not exceeding six 
months. 


p, 

/ ' ,■ ;>> ' ■ 



c|k4a 


be eaneutM i witato ^ 


^jei^ io enforce 

lit 



Tbe powers given by- sections three 
hundred and uinety-eix and 
three hundred and ninety- 
«on8 m and 897 aeveii may be qxeroisea uy 
nayijeeMretaoi Criminal Court in 


398. 


seven 

every — - 

every caae'in which a personal recoup?™®®® 
or baU ba^Ueen given for the ap^aianw of a 
party or writuess, if default is tnade bjr toe 
ncn-appearai>oe,of such party 8- 

fore sudi Court according to the conditions 
a( such recognisance or nail : ’ 

' Provided that the Ma^t»te ' o® C^nrt 

' ‘ tt,w, athiSW ito\di8^on, 

. i«rt rewii'ahy:li<4to)a.tif t^ P®* 

rttfoitee' '.W^P V* 


^ _ Qf .% 

.§w«ty)pir;,»i»et»s, « 
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Ml orders {^ed by Magistratei other 
than the Magistrate of the 
District^ tioder this section or 
section three hundred and ninety-six or three 
hundred and ninety'seven, shall be appeal- 
able to the Magistrate of the District^ or, if 
not 80 appealed^ may ;b6 revised by him. 

A High Court or a Court of Session may 
direct any Magistrate to levy 
or’TLito *15® amount due on a for- 
mav direct Masis- felted bail-bond executed in 
forfeited. ***** respect of attendance before 
such High Court or Court 

of Session. 

399. When any person is required by 
any o&oer or Criminal Court 
to give bail, except in oases 
coming under Ch. XXXVIII, 
such officer or Court may permit such 
person to deposit a sum of money or Govern- 
ment promissory notes to such amount as it 
may fix in lieu of such bail. 


CHAPTER XXIX. 

Formation of Lists of Jurors and 
Assessors and their Attendance. 

400. The Sessions Judge and the Collec- 
* tor of the District, or such 

other officer as the Local 
Government from time to 
time appoints in this behalf, shall prepare and 
make out in alphabetical order a list of per- 
sons residing within ten miles from the place 
where trials before the Court of Session are 
held, or within such other distance as the 
Local Government thinks fit to direct, who 
are, in the judgment of the Sessions Judge 
and Collector or oth^r officer as aforesaid, 
qualified from their education and dmracter 
to serve as jurors or as assessors, respect- 
ively. 

The list shall contain the pame, place of 
abo^e, and quality or business of every such 
person ; and if the person is a European or 
an Amepcan, the .list shall mention the race 
to which he belongs. 

^491. Copies of such list shall be stuck up 
m the office of the Collector 




or other officer as aforesaid 


To every such pqpy shall be subjoibod a 
iiottCeV stating that objections to tb^ list will 
be heard abd determined by the SessipiSs 
Judge and Collector or other officer as afore^ 
said at the Sessions Cobrt-house, and at A 
time to be mentioned in the notice. 

402. For the hearing of such objections 

B.rtrion;rfu.t. thd Sessions Judge shall Sit 
. * with the Collector or other 
officer as aforesaid, and shall, at the time and 
place mentioned in the notice, revise the list 
and hear the objections (if any, of iwsons in- 
terested in the amendment thereof, and shall 
strike out the name of any person not suit- 
able in their judgment to serve as a jui’or or 
as an assessor, or who may avail himself of 
the exemption from service given by section 
four hundred and six, and insert the name of 
any person omitted from the whom they 
deem qualified for such service. 

In the event of a difference of opinion be- 
tween the Collector or other officer as afore- 
said and the Sessions Judge, the name of the 
proposed juror or assessor shall be omitted 
from the list. 

A copy of the revised list shall be signed 
by the Sessions Judge and Collector or other 
officer as aforesaid and sent to the Court of 
Session. 

Any order of the Sessions J udge and Col- 
lector or other officer as aforesaid in prepar- 
ing and revising the list shall be final. 

403. The list so prepared 
of and revised shall be again 
revised once in every year. 

The list so revised shall be deetpea a new 
list and shall bo subject to all the rules here- 
inlietbre contained as to the list originally 
prepared. 

404. 


of the Magistrate 
of IffiC I>iStticAb^^ of the Chief Civil Court, 
opns|picuou0 placedn ^ thp towp 
bear or in the vicinity of whiej^ 
the nersons named in the list reside. 


Jurors and assoss- 
ors. 


All jnale persons between the ages 
of twenty-one and sixty, resi- 
dent within the local limits 
of the jurisdiction of the 
Court of Session, except those hereinafter 
mentioned, shall be deemed c|tpa]bla of serv-. 
ing as jurors and assessors, and shall' be 
liable to be summoned accordingly. 

- 405/, The 

sons axp 

as mrdrs or as assessor^ ndmety 
'Persons who hold aPy 
the taid Court, . ' ■ ■ \ ^ \ 

''"'Persona; executing , 

entrusted, with- any Police ' 
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fetBom wl^to have been c<>ntlctod of aby 
olSbooe against tha State, or of any fraudu- 
lent or otner offenoe whtc^i in the judgment 
of the Sessions Judge and Collector^ renders 
them unfit to serve on the jury. 

* Persons sAioted with any infirmity of body 
or nfind, euffltient to incapacitate them from 
eeriring. 

Persons who, by habit* or religious vows, 
liaVe relinquished all care of wcfTldly affairs. 

406. The following persons are exempt 

ndBflteiitkritt. liability to serve 

as jurors or as assessors, 

naniely : — 

All officers in civil employ superior in rank 
to a Magistrate of the district 

Judges and other Judicial officers. 

Commissioners and Collectors of Revenue 
or Customs. 

All persons engaged in the Preventive 
Service in the Customs Department. 

All persons engaged in tiie collection of 
the revenue whom the Collector thinks fit to 
exempt on the ground of official duty. 

Chaplains and others employed in religious 
Offices. 

All pers 9 ns in the Military Service, except 
Whe% Dy any law in force for*the time being, 
such persons are specially made liable to 
serve» 

Surgeons and others who openly and con- 
stantly practise in the profession of physic. 

Persons employed in the Post Office and 
Electrio Telegraph Departments. 

Persons actually officiating as priests in 
their respective religions. 

All persons exempted by the local Govern- 
ment ; aud persons exempted liy Govorumeut 
from personal appearanco m Court under the 
provisions of tlie Code of Civil Procedure, 
section twenty-two. 

The exemption from ser- 
by this scctiou is 
B’SSS.Sii? ^ of which each person 

^ exempted may avail himself 

or not* 

Hothmg coutaiuod in this section shall be 
oonstr^ to disqualify any such person, if ho 
IS wlUing to serve as a juror or as 4m as- 
season 

The Sessions Judge may issue a summons 
to any exempted person to serve ea an as- 
seaaor or juror on the triu* of a European 
British subject. 


407. The Court of Session shall ordinarily, 
three days at the least before 
ix^ the time fixed for the Mfi- 

^ ing of the Sessions, send a 

precept to a Magistrate directing him to 
summon as many persons, named in the 
said revised list, as seem to the Court to be 
needed for trials by jury and trials with the 
aid of asBesaors at the said Sessions, the 
number to be summoned not being less than 
double the number required for any case 
about to be tried at such Sessioqs. 

The names of the persons to be summoned 
shall be drawn by lot in open Court, exclud- 
ing tliose on the revised list who have 
served within six months, uffless the number 
oaunot bo made up without them ; Iho names 
so drawn shall bo specified in the precept to 
the Magistrate 

408. When a trial is to be hold in which 
„ . the accused person or one of 

eimtuiLaeiimijr jurors the aocuscd porsons IS onti- 
uudersocUon 234 tried by a jury 

constitued under the provisions of section 
two hundred aud thirty-four, tiie Court of 
Session shall, throe days at least before the 
day fixed for holding such trial, causa to be 
summouod, iu the manner herein after bre- 
scribed, as many European and American |»ir- 
ors as are required for the trial, if there be 
so many on the jury-Ust of the District, in 
which the trial is to be held. 

The Court shall also at the same time in 
like manner cause to bo summoned the same 
number of other persons named in the re- 
vised list, unless such number of such other 
persons shall have been already summoned 
for jury trials at that* Session. 

I 

From the whole number of persons returned, 
the jurors, who are to constitute the jury, 
shall be taken by lot in the manner pres- 
enbod in section two hundred and forty until 
a jury containing the proper number of Eu- 
ropoauB or Amerioans, or a numbor approach- 
ing thereto ob nearly os possible has been 
obtained. 

If a jury containing the requisite number 
of Europeans and Amenoans is not obtained, 
the accused person may elect to be tried by 
the Judge with the aid of assessors; otfae^ 
yrise he *shaU be tried by the jury obtained 
by the means aforesaid. 








^ 

without howg obtained the piQ 2 ^^^ 

1^ ponrt, dr fails to attenduf|ier art) 
jwnt of the Court after being 
attend} efnall be liable by order ilio' 
of Session to a fine not exceeding on^ 
dred >riipees, , . ' ^ 

Such fine shall be levied by the Ma^stri^fd . 
of the District by* attachment and salf 
any movable property belonging to mch 
jaroror assessor within the juri^ictiun ef 
the Sessions Court making the order. 

In default of recovery . of the fine by snob 
attachment and sale, such j uror or assessor 
may be imprisoned in the civil jail for the"* 
space of fifteen days, if the fine be not sopner 

paid* ... . 

CHAPTER XXX. 

MlSGSIfliAlTBOUS PBOVISIONB. 

415. The seizure by any Police officer of 
Procedure by Po. property alleged or suspeoted 
uce uponaeieiire of to have been Stolen, ' or 
s en property. under clroumstadoes ' 

which create suspicion of the commission 
of any offence, shall be forthwith reported 
to a Magistrate, who shall thereupon make 
such order respecting the custody and pro* 
duction of such property as he thinks 
proper. 

If such property is of a perishable nature# 
or if it appears to the Ma- 
pr^ert5^ gistrate that its sale wofild 

be for the benefit . of v the 
owner, such Magistrate may aet any time / 
direct it to be sold, and shall hold the ,pru- 
oeeds of such sale in trust for the pwue^ 
subject to the provisions contained in eech 
tions four hundred and sixteen and ;four 
hundred and seventeen. 

416. When the owner of any su(di pro- 
P»ci;d»w Pf’^y “ 

owner ot property gistrate |n<^7 detam it, or 
Mieed unknown, proceeds thereof, if sold, 

and, in case of such detection, shall issue a ’ 
proclamation, specifying the articles of whiA 
such property consists of consisted, and fsh ^ 
quiring any person, who may imve rt claim 
thereto or to the pfoceeds thbreef/to AppI^ . 
before him and mtablSsh his claim 
months ffom the ^te of su^^ ^ 

417. If no person witbin suc^^ 

tablfshes his 

Procedure if 


409.1 v®yeiy,suirtrt^ 

Of sW 

his sttendaooe 
.. , M.,» juror, or seBessenr at a 
tioM) and plaos to \w therein spsoifiedi 
The BummonB >i» a oop; thereof atoll be 
served on every jwiw or aaaeiwor poraonally. 

If the juror or aaaeaaor aummoned be 
abaent ttom hia uaual pli^ of abode, the 
Bumraona may be left for him there with 
aome adult male member of hia family reaid- 
ing with him 

410. The Court of Seaaion may direct 
. . . jurors or aaaeseors to be 

mother sot of juioM Summoned at other periods 
oraaeesfioiv. Hihan the period specified in 
section four hundred and , seven, when 
the number of trials before the Court ren- 
ders the attendance of one set of jurors or 
assessors for a whole Session oppressive, or 
whenever it is found to be necessary. 

41 L If any person summoned to serve 
juror or assessor be in 
mens on officer of tho Service of Government 
Oovemmont. or of a Railway Company, 

the summons shall be sent to him through 
the head officer of the office in which he is 
employed ; and the Court may excuse the 
attendance of sfleh person if it appear, on the 
representation of such bead-officer, that the 
person summoned cannot serve as a juror or 
assessor without inconvenience to tho public 
service. ^ 

*' , 412. The Court of Ses- 

Court may oxciuse . . « 

attmidance of juror 81011 may excuse auy juror 
or awessor. assessor from attend- 

ance for. reasonable cause. 

4i 3. At each Sessign the Court shall 
cause to be made a list of 
^®®® 

... . wrve ssjuTOia or asaesaots 
at such Se^lou. 

be kept ' with the revised 
list :^ ^e‘ jurors and toseasora prepared 
qudeii seetioh ftur hundred and two. 

Ai'Srferenee shall be made in t|ko margin 
of ^e seid revised list to eaoh of the names 
wldii^ ure mentioned in the ^t prepared un- 
der.^js.seiaanp,, 

'4l4i' Asy 'peiton;saBaa(med ,«o attend as 
’".i a jttrWoras an assessor who,, 
without lawful excuse, Ms 
' ; .■> te‘«tteu4'as.M^uiiei^ifa(y the| 
imtnmenS{, or toving.attei|idad. dsfar^ 


SK'.s 
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rioh luoh prop«»rt]r i^foundi S» iinabld to 
dio«r tbat it W legally acquiired bjr him, 
Bueli property iii»ll be at the dieposat of the 
Ooveruedent, aod ii^ay be eold ander the or- 
ders of the Hegistrate of the Pistrict, or a 
HagilHMtte of a Dhiaion of a District^ or, if 
daly autfiorieed, a Magistrate of the first class; 
or, if it has been already sold by the Magis- 
irate, the proceeds thereof shall be at tbo 
disposal of the Government. 

An appeal shall bo allowed,' to the Court 
to which appeals against sentences would ho, 
in the case of every order passed under this 
ieotioo* 


CfiAFTERXXXl. 

LtflTATtOA 


4} 8. When the trial 
Court is 

Order e)r diflpoiftl 


in any Criminal 
concluded, the 


Court may make such order 
5 SLJ?iKS as appears right for t 


^ ' the dis- 

posal of any""prop6rty, pro- 
duced before it, regarding which any offence 
appears to have been committed. 

419. Any Court of appeal, reference or 

revision may direct any such 
' order passed by a Court sub- 
ordinate thereto to bb^rtayed, and may modi- 
fy, alter or annul it 

420. The order, pas^ied l^ny Court nn- 

der section fouinh^indiod and 

foSftof tSSpiete eighteen or four huhtjrod and 
^^trata ef Dis- nineteen, may be in wi^orin 
of a reference of the 
petty to the Hegistrate of the District, or t 
a Magistrate ol a division, of a district, 
who shall in such eases deal with it as if the 
property had been seised by the Police and 
the seizure had been reported to him m the 
onapner hereinbefore meotiooed. 

421« Subject to *any rules that may be 

wmansei of com- Govern- 

^ menf, witbthepievious sane- 
tion of the Governor General 
of India in Council, the Criminal Courts may 
payment on the part of Qovernmeut 
of the resapnable expenses of any oomplain- 
igtitor nrjltnese attending for the purpose of 
any trild bprb buch Court under this Act. 

421 Whm ibe services ojf an interpreter 

jMBd >0 tMmprak vtl ronrt for tb4 interpr<<fl>- 
tion of *ny evidoneo or Btnto- 
n«B^ (AfaUlM V»ound^ Btatr. the trtfc 


423. 


When any person chained with an 

of uwueoa \^ms lu- Competent to try the case, 
**‘‘**^ appears to such Magistrate 

to be of unsound iniud and incapable of 
diakiug a defence, such Magistrate shall ins- 
titudoandinquiij^ to ascertain the fact of such 
itnsoundiiess of mind, and siiall cause the 
aconsed person to be examined by the Civil 
Surgeon of the District, or some otlier medi- 
cal ofiiccr, and thereupon shall oxammo sucli 
Civil Surgeon or other medical^ ofhoer, as a 
witness and shall reduoc th#oxamination in- 
to wilting. 

Ifsiioh Magistrate is of opinion that the 
accused pel sou is of unsound mmd, ho shall 
stay further proceedings in the case. 

124 When, fiom the evidence given bo- 
^ fore a M«igistiato, there ap- 
pcimio have boea pcars to bo suthoiont grouud 
mbdne belicving tliat the ac- 

cused person commit ted au act which, if he 
had been of sound mind, would have been an 
offence tnaldc exclusively by the Court of 
Session, and that he was at tho time when 
the act was committed, by reason of unsound- 
ness of mind, incapable of knowing tho na- 
ture of tho act charged, or that ho was doing 
what was wrong or contrary to law, such 
accused [ibrsoa shall, if he appeals to be 
^arao at the time of inquiry, bo sent for trial 
lyy the Magistrate before the Court of 

If such accused person is n European 
Britisl' Rulvjcct, tho Magistrate shall follow 
the pn)^®tl’irc prohcubod in Chapter VIl. 

If au aCl^^wR^d person appears to be insane 
at the time Magistrate shall 

act in tho mannkf provided in the last preced- 
ing section, ^ 

425. If any p(Prsow» Committed for trial 
before a Court of Session, 
ProceAureto ^ i^aU at his trial appear to 
of f^jie Court to be of unsound 
HWHConbemgiunatic. incapable of ma- 

kini? his defeneei'. ‘b® ® 

mtJkm try W/f ‘ 

ft»p4«aljudJ»®nt tl"**)*® P®^“ 

is m^undJ miud <mA imM pf 
hit defoucft; thwe«po».t4 taal pall be 

^postponed. 







426. Wboin^veir |>arsoa is found 

ineapableof msbing lusde- 
tiOTi orTriai. fenpe, the Magistrate or 

Court of Ses8ioT»* a$ the cose may be, if the 
offence of which inch person Is accused be 
bailable, V^y i^i<3ase such person on sufficient 
security being' given^ that he shall be properly 
taken care - of, and shall be prevented from 
doing injury to himself or to any other per- 
son, and for his appearance when required. 

If the offence be not bailable, or if the re- 
quired bail be noi^givon, the 

Curtodycflunatlc. 

kept in safe'onetody in such place ae the Lo- 
cal Govemmetft to which the case shall be 
reported shall direct. 

427. Whenever an inquiry or trial is poat- 

poued under section four 
hundred and twenty-three or 
section four hundred and 
twenty-five, the Magistrate or Court of Session, 
as the case may be, may, at any time, resume 
the inquiry or trial, and require the accused 
pefson, if detained in custody, to be brought 
before such Magistrate or Court ; or, if the 
accused person has been released on security, 
may require his appearance. 

The surety of such person shall be bound, 
at any time, to produce him to any officer 
whom the Magistrate or Court of Session 
appoints to inspect him ; and the certificate of 
such officor shall have the same effect Os the 
certificate of ail Inspector General of Prisons 
or the Visitors of Lunatic Asylums, granted 
under section four hundred and thirty-two. 

428. If, when the accused person appears 

or is again brought before 
etSd^^ppSring be' the Magistrataor the Court 
of Session!* as the v case may 
be it appears to such Mogis- 
^ irate or Court that the accused person is in 
a; fit state of mind to make his defence, the 
; inquiry shall proceed, or the accused person 
shall be put on his trSatl, as the case may 
, require- 

tf it appears that the hocused person is 
still of unsound mind, and\iocapable of ma- 
king bii;i defence, the Magistrate or Court of 
Sessipn ehaU sgMn act acoor^^^ the pro- 
visibhkbf cectlqn and twenty- 

thrae or secthift fwt bundiM and twenty- 


429, Wheneyer any person , is 
fibaiasitt MuMof the ground 

with having committbi 
offence, he was, by reason of unsqundn^f,^ 
poiiud* incapable of knowing the uiaturj^of 
the act charged, or that he was doing yr](^at 
was wrong or coiiti^ry to Jaw, the finding 
shall state speqlally whether such person 
committed the act or not. 

430, Whenever such finding states that 

p««m «, wqrtt- '**‘1 person cornet-; 
ted to be kept in ted the act charged, the Ma-^ 
safe custody. gistrate or Court of Session, 
before whom the trial was held, shall. If the 
act charged wopld, but for the incapacity 
found, have amounted to an offence, order 
such person to be kept in safe custody, in 
such place and manner as to the Magistrate 
or Court of Session seems fit, and shall report 
the case for the order of the Local Goyeru- 
meut. y 

The Local Government may order such 
peiwon to be kept in safe custody in a Luna- 
tic Asylum. or other suitable place of safe 
custody. 

431, When any person is confined under 
Lmatic pri«,n«. the provisionB of section four 

to bo Visited by ixi«- hundred and twenty-six or 
pectorGeuomi. section four hundred and 
thirty, the Inspector General of Prisons* if 
such person is confined in a jail, or the Visi- 
tors of the Lunatic Asylums or any Wo of 
them, if be is confined in a Lunatic AsyW^> 
may visit him in order to ascertain his sWte 
of mind ; aud he sltall' be visited] oi^ %% 
least in every six mouths by such Inspector 
General or by two of such visitors as afore- 
said ; and such inspector General or Visitors 
shall make a special report .to the^ Local 
Government as to the state of mind of such 
person. 

432, If such person is confined under sec- 

tion font: hundred and twenty- 
aad such Inspector Ge- 
rewrted c&i»bi« of or VisitouS SB oforMaid 
maldngWB dofosca that, In hiS OS 

their opinion, siich person iS c‘a!pabl4cf ■ ffiafc-* 
ing his deffinoe, he shall be taken beffittt'tho 
Magistrate or Court of Session, as thb'^W^ 
may be, at such ^c as such 
Qourt of Session api^ints ; 4nd ; 
gistrate or fjourt shall deal 
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of bach Inspootor Ge&eml or V&iton as 
aforenid ^ roeoirable as eridonoo. 

433. If suoh ^noD is confined under tiw 
provisions of section four 
laSSkTSSaMtoJ hundred and thirty, and 
d<« iMtiw 480 <*«»- suoh Inspector General or 
** Visitors as aforesaid certify 
that iu his or their judg* 
tneut, he may be discharged without danger 
of his doing injury to himself or to any other 
person^ the Local UoTernmeut may there- 
* upon either order him to be discharged ; or 
to be detained in custody ; or to be transfer- 
red to a public Luuatio Asylum, if he has 
ne^ been already sent to such au Asylum ; 
and may appoint a commissions consisting of 
a judicial officer not below the grade of a 
Sessions Judge, and to medical officers, where- 
of the chief medical officer attached to the 
Lunatic Asylum shall he" one. 

The said commission shall make formal 
inquiry into the state of mind of such per- 
aon> taking suoh evidence as is necessary, 
and shall report to the Local Government 
Krho may order bis discharge, or detention as 
to it may seem fit, 

4344 Whenever any relative or friend of 
va^„, “y person detained under 

tio to cam of tolar tho provisions of section 
tiva fourhundmd and thirty is 

desirous that he shall bo delivered over to 
his care and custody, the Looal Government, 
upon the application of such relative or 
frWd and on his giving security to the satis- 
^tion of such Government that the person 
detained shall be properly taken care of and 
diall be prevented from doing injury to him- 
self or to any other person, may make an 
Older ihat such person may bo delivered to 
such relative or friend. 

Whenever such person is so delivered over, 
it sbSll Im upon coudition that he shall be 
Stibjsct to the inspection of such officer as 
the Government appoints, and at such 
times as such Government directs. 

The ^ptoeisinnS of sections four hundred 
and ihifty^ne; and four hundred and thirty- 
three shall apply to persop detained under 
the provisions cf this section ; and the cor* 
tificate of the inspecting officer appointed 
under this section shall dealt isrith as a 
certificate of the Inspector General of Pri- 
sons, or the Visitors of Lunatic Asylums 
under the iud seotiona 


OHAPTEE XXXIt 
OoNTSKra or Ootmt. 

436. When any suoh offence as is described 

toincMaQs of con- seventy-fivc, one * hundred 
and seventy-eight, one hun- 
dred and sevouty-uine,* one hundred and 
eighty, or two hundred and twenty-eight of 
the Indian Penal Code is committed in the 
view or presence of any Civil, Criminal, or 
Bevenue Court, the Court may cause the 
offiender, whether he be a European British 
subject or not, to be detained in custody ; 
and, at any time before the rising of the 
Court on the same day, may talce cognisance 
of tho offence ; and ^jndgo the ofiender to 
punishment by fine not exceeding two hun- 
dred rupees, and in default of payment, by 
imprisonment in the civil jail for a period 
not exceeding one montb^ unless such fine be 
soonor paid. 

Tn every such case the Court shall record 
the fimta constituting the offence, with any 
statement the offouder may make, as well as 
the finding and sentence. 

If the offence is under section two hun- 
dred and twenty-eight of the Indian Penal 
Code, the record must show the nature and 
stage of the judicial proceeding in which 
suoh public servant was sitting, and the 
nature of tho intorruption or insult offered. 


436. If the Court, in any case, considers 
** person^ accused of 
coutooonaiderstbat any suoh offeuce, should be 
imprisoned otherwiee than in 
more than 200 ru- default of payment of fine, 
or that a fine exceeding two 
hundred rupees should be imposed upon him, 
suoh Court, after recording the facts cousti- 
tuting the offence,** and tho statement of the 
accused person as before provided, shall for- 
ward the case to a Magistrate, or, if the ac- 
cused person be a European British subject, 
to a Magistrate of the first class who is A 
Justice of the Peace and a European British 
subject ; and shall cause hail to be takeu 
for the appearancj/ of such accused person 
before suoh MagisWte, or, if sufficient bail 
be not tendered, shall cause suoh person to 
be forwarded under custody to such Magis- 
trate. 


If the case be forvhardcd to a Magisttate, 
^ shall ](»rooee(d to try the sicoused povson 
Q the manner |provid^ by this Apt for triala 
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before a Magistrate ; and such Magistrate may 
adjudge the offender to punishment, as pro- 
vided in the section of the Indian Penal 
Codo under which he is charged. 

If, in the case of a European British subjccti 
the Magistrate to whom he is forwarded con 
eiders the offence to require a more severe 
punishment than he is competent to award 
under Chapter VIT of this *Act, lie may com- 
mit the offender «to the Scbsioua Court. 

Ill no case tried under this section shall 
any Magistrate adjudge imprisomueut or a 
line oxcoodiiig two hundred rupees for any 
contempt committed in his own presence 
against his own Court. 

437. \Vlicn any Court has adjudged an 

i)«cin.Koof<.iron offoudcv to puiudituont, or 

ou Kubmi ‘ilou warded him to a Magis- 
or vpf)i(>KT for trial for refusing or 

omitting to do anything which he was law- 
fully ro(piired to do, or for any intentional 
insult or interruption, the Court may dis 
charge the offender, or remit the punishment, 
on his submibsion to the order or loquisi 
tiou of such (Jourt, er on apology being 
made to its batisfaction. 

43H. When any such offence as is dcs 
„ , . enbod ill Chanter X of the 

oilqixlei ih i Euro ludiau rtilial Codc, (CXCOpt 
pciftBiiti«Usui>jca. ae( 5 tions one huudied and 

seventy-five, one hundred and seventy-eight, 
one hundred and sevoiity-nino, one hundred 
and eighty aiitl two liumlred and twenty- 
eight,) is committed in contempt of the law- 
ful authority of any Civil, (Viminal, or 
lleveimc C<nirt by a European British sub- 
ject, such offence shall be cognizable only by 
*a Magistrate of the Ist class who is a Jus- 
tice of the Peace and a European British 
subject ; and such Magistrate may deal with 
tlio offender on conviction in tho same man- 
ner as is provided in that behalf in section 
seVbnty-four. ‘ 

If such Magistrate considers tho offence 
to require a more severo punishment than he 
is competent to award under the said soction, 
he may commit the offender to the Sessions 
Court. 


PART X. 

CHARGE, JUDGMENT, AND SEN- 
TENCE. 


CHAPTER XXXIII. 

OV TUB CUAROB. 


Chartfo 

Gffoiico. 


to 


Form ov OiiARGits. 

43D. The charge shall ' 
state tho offbneo with which 
the accused person is charged. 

If tho law which creates the offence 

n™. ol '«'y “O™®. 

ulTcnco, Auftioiont tlie ofienco may bo described 

.(atcuicnt. Jjy 

name only. 

If the law which creates the offence does 

UowsWmiwUoro it auy 81 . 60^0 name, 

offoucu bos no BO much of thc definition of 

nciume tho ollcuco must bo stated 

as to give the prisoner notice of the matter 
witli which he is charged. 

Tho Act and section or sections of tho 
Act against which thc otfeiico is said to have 
been committed must bo referred to in the 
charge. 

Thc fact that tho charge is made shall be 
equivalent to a statoment 
that every legal condition, 
necessary by law to consti- 
tute tho offence charged, was folfilled in the 
jiarticulnr case. 

The charge may bo written either in 

Ungua«oof<la.r th® kogURgO 

‘"of the district. If not 
written in a language understood by the pri- 
soner, it must bo read to him in a language 
which lie understands. 

If the accused person has boon previously 
convicted of any offence, and 
is intended to prove 
such previous conviction for 
the purpose of afibeting tho punishment 
which is to be awarded, the faot of the pre* 
vious convietiou must be stated in th^ 
choi^go. If it is omitted, it may be added at 
any time before seutenco is passed, but itot 
afterwards. 

IIlustrationB* 

(tf ,) A ifl charged with the murder dt B, , ^ 

This in equivalent to' a statement that A*s set fell 
within tho definitiou of murder given In seetiona 


Frovioes comic . 
tfon to bo sot out in it it 





oBiraETuk. 


■M'X- 


' .v; 



' ! a&a ^6 at (%« .Code : thai; it did 
f iail any of tfe« 4|^aral exceptions of the 
, , ^«aM pp^; not fall witUrt w 'of 

, tji^flvo'oa^pfcto ihatj if ft di4 

V len other of the three 

itt^^Os to tl]»t,oai<^ 1 (»tion applied fo ft* ’ ' 

ii,) 826 of the Indiam 

^^fvOodo iidtih ToltiOtarily causing grievoue hurt 
' td; by xneakiiB of an instrument for shooting ; this 
. is i!k|]d4Vaieht to a statement that the case wa^ not 
/ pl^vidod foJr by section 336 of the Indian Penal 
C^e^ ahd tuat the general exceptions did not apply 
' . to'it. /' / * ’’ 

, A w> accused of murder, cheating, theft, 

; eji^^ion, adultery or crimina} intimidation, or 
f*dae property-mark. The charge may 
' stkte' that A committed murdei', or cheating, or 
theft, dr extortion or*adultcry, or criminal intimida- 
' ti<^ or that he used a false property-niark, without 
X^^renoe to the definitions of those crimes contained 
in the Iiid^n Penal Code ; but the sections uhder 
which the ofihnce is punishable must, in each ins- 
iahee, be referred to on the charge. 

(d>) A is charged under section 184 of the Indian 
Penal Code with intentionally ob?itructing a sale of 
property ofiered for sale by the lawful authority of 
aj^hiio servant. The charge should be in those 


■ The charge shall contain such par- 

’ PwteUrs ». time and 

, tim«,piape and per- place 01 the alleged v^oifenec 
^ ^ and tho pei’son against whom 

it , ootomitted, ^ reasonably auffi- 

to giyo notice to the accused person of 
th« moitter with which ho is charged, 

44l. When the nature of the case is 
pr ®““*> . .tJ*® parlicujara 

com*nit^fciuflr offence; mentioned in sections four 
Tbust be stated. hundred and thirty-nine and j 
four hundred and forty do not give sufficient 
notice to the accused person of the matter 
with which he is charged, the charge shall 
also coiitain such particulars of the manner 
in which the alleged olfeuce was committed 
as will be sufficient for that purpose. 


Jlludratiom. 

, .((i) A is ^‘^cusijd of the theft of a certain article 

, tlixieind place. The charge need not 

ffdt 'ipe wautier in w^h the theft was efiected* 

A is'Wccmsed of chtj&fcmg B at a given time 
ahd pliteej ■ iThe charge in net k’et out the manner in 
whhii A ^he^'ted- B. 

of igiyiug false eyidpnte at a 
giv^ ti^e phu!^. - \ The charge v^ust s^t out that 
portiott'uf'^bb^^^^ fi'ivcn by A%hich h. alleg'd 

tobjaiafee? ; 'V’!* ' iV ■ 

(d'd; ^ ' 'B, a ■'pt;ipc’''« 5 er. 

vant; 'in dfechai^^.ot TO yMc i’unotiop/ At , $weu 
time and piackr 'iisi W ' uuti ' w 'nian- 

ner in which ,A di^y#' of 'hi^ 

functiema,^.; \ V "'h - r'/': ; 

^ («0 , A is'^cus^ of 'the, 'mutd^;' uif iB at a 
, Mmb‘afid plw - The ehar^e nckij hut nl^tc the 
' nw M which A murdered B. :*■ “ ' 


(/.} A is accused of ^obeying a direciloh of. the 
kw with intent to save B ftbin punishm^h Th^ 
charge must set out the ^^bedienee duorged and 
the law infringed. ,, 


442. The charge may be in the form 
■ given in the third schedule 

Fomsinschedale. 

effect. 


443. No error either in the, way in which 
, the offence is stated or in 

©L errors, particulars required to 

be stated in section four hundred and forty- 
one, and no omission to state the offence, or 
to state those particulars, shall be regarded 
at any stage of til© case as material, unless 
the person accused was in fact misled by 
such error or omission. 


Illmtrations. 


(a.) A is charged imder section 24^11 .of the Indian 
Penal Code with ** having been in posiSession of coun- 
terfeit coin, having known at the time when ho be- 
came j,*osdopsed thereof that such coin Vas counter- 
feit.” The word “fraudulently” being omitted in 
the charge. Unloss it appears that A was in fact 
misled by this omission, the enor shall not be re- 
garded as matorial, 

(6.) A is charged with cheating B, and the man- 
ner in which he cheated B is not set out in the 
charge, or j« set out incorrectly. A defends himself, 
wills wjtne.^8e«?, and gives his own account of the 
transactron. The Court may infer from this that the 
omission to set out the inaiiuer of the cheating is 
not mateirial. 

(c.) A is charged with cheating B, and the man- 
ner in which he cheated B is not set out in the 
charge. TTaere wore many transactions between A 
and B, and A had no means of knowing to which of 
thorn the charge referred, and o^ered no defence. 
Tlie Court may infer from such facts that the omia* 
'slon to set out the manner of the cheating was hi 
this case a material error. 

(d.) A is charged with the murder of Ehuda 
Baksh on the 21sb January, In fact, the murdered 
person’s name vras Haidar Baksh and the date of the 
murder was the 20th January. A was never charged 
wdth any murder but one, and had heard the inquiry , 
before the Magistrate which referred ex^usively to 
the case of Haidar Baksh. The Court may iufer 
from these facts that A was not misled, and idiat the 
error in the charge was immaterial. ^ > 

(c.) A was charged with murdering IBddav Salpdt , 
on the 20th January and Khuda Bak^ .{Vfho tried tOf 
arrest him for thab murder) on the Sl|st January. 
V/hon charged for the murder of Haadhr &k*?h fie 
was tried for the murder of Khuda BatesK; ’ ' The. 
witnesses present in his defence were witn^sea da 
the cose of Haidar Bakab. The Courts TOy 
from this that A, Was misled, and that 
materiah ' * 


44,4. A»y accused porsou Bi^ay tol^ 
' ■ Court 'by;; 

>^arge: ni«#- 

a<d4m eoasTteiag wbeOi^r 




i^v.obsetok 


MZ IM 


oh^rge d]4 in fact taisbad the^accnsed person’ 
the Court ehall into account the fact 
^ that he did or did not make such an applies- 

44f0. Any Court may, either upon the 
^ ^ application of the accused per- 

npon its own motion 
amend or alter any charge 
at any stage of the proceedings before judg- 
ment is signed, or, in cases of trials before a 
Court of Session, before the verdict of the 
jury is delivered or the opinion of the asses- 
sors is expressed. Such amendmeat.shall be 
read and explained to the accused person. 

446. If a prisoner is committed to the 

Howoottrtofa.,. Co™’* of Session, eithw with- 
flion may deal with oiit any charge at all, or 
charge. ^ charge which the 

Court, upon reference to the proceedings before 
the committing Magistrate, considers impro- 
per, the Court of Session may draw up a 
charge of any offence, which it considers to 
be proved by the evidence taken before the 
committing Magistrate. A copy of such 
cliarge shall be given to the accused person. 

447. If the amendment or alteration is 

Whon trW m*y siich that proceeding imme- 

procoed immediate. Qiatoly With the trial 18 not 
lyafteramendmoiit 

Court, to prejudice the accused poi*feon in hia 
defence, it shall be at the discretion of the 
Court, after making such amendment or 
alteration, to proceed with the trial as if the 
amended charge had been the original charge. 


448. If tho amendment or alteration is 
that proceeding imme- 

Wnen now trial ,, . . r* 

may be cUractod or QiatoIy With the trial IS like- 
tri^ suspenUed. Opinion of tho 

Court, to prejudice the accused person in 
his defence, the Court may either direct a 
tiew trial, or suspend the . trial for such 
period as may be necessary to enable the 
accused person to make his defence to the 
amended or altered charge ; and, after 
hearitig his defence, the Court may further 
adjourn the trial, to admit of the appearance 
of any witness, whose evidence the. Court 
miy consider to be material to -the case, or 
whom the accused person may wish to be 
summoned in bis defence. 

449'. In elJ cases of amendment or alter- 

Proteiittlwr imd 

}> 0 i*Bcppt seciitor and accusea person 
allowed to recall 
witi^^s who my have 


! 45Q. If the offence stated in .the hew 

^ charge be one for which ptteyi- 
tobo&n^i^S? -ews sanction is necessary, the ^ 
fence fn now cbftrgo case shall uct bo proceeded 
withnintil such sanction , is, 
obtained ; unless sanction has been already 
obtained for a prosecution on the same facts' . 
as those on which the new charge was based. 

451. If any Appellate Court, or «tho 
High Court in the exercise 
its powers of revision, is 
of opinion that any person, ' 
convicted of an offence, was in fact misled 
in his defence by an error in the charge, it 
shall direct a new trial to be had Upon a 
charge amended in whatever manner it 
thinks proper. 

If such Court is of opinion that the facts' 
of tho case are such that no valid charge 
could be preferred against the person ac- 
cused in respect of the facts proved, it shall 
quash the conviction. 

A is cfltovicfcefl of an offence under section 188 of 
the Indian Penal Code upon a cha^e which omits 
to state that A knew that ho was directed to abstain 
from a certain act by an order promulgated by a 
public servant lawfully empowered to promulgate 
Bucb order. If the Court thinks it probable that A 
ha<l such knowledge, and that he was misled in hie 
defence by the omistdon from the charge of the 
statement that ho had it, it shall direct a new trial 
upon an amended charge ; but if it appears pro* 
bable from the proceedings that A ^ had no such 
knowlc<lge, it shall quash the couvictioh. 

Joinder of Chargiss. 


452. There must be a separate charge 
for every distinct offence* of 
fonErtoffS Frso« >8 aboused, 

and every such charge must 
be tried separately .except in the cases here- 
inafter excepted. '' 


A is accused of a theft on one occasion, and of 
causing grievous burton another occasion. A must 
be separately charged and separately tried for^the ,; 
theft and the causing grievous hurt ■ 

453. When a perapn is accused of 1 
offences than one of the wati m 
eommitted ' 

bo year of each oth^' ho 

^ be chwgod aii^ 1 ^: 

, , efuite .time for'Wj|r:.'laii^ 
them not exceeding thrw. . 


may 1 
Within a 
9 ^ other. 
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AeiX. 


i?J7)7anatMn.>~OffencQS axo sud to be of 
the same kind under thi» soctiou if tliey fall 
withiti tho provisions of section four hundred 
and fifty-five. 

454. l.^If in Olio seiof facts so connected 
of together as to form tho same 
trausiiclion, more offences 
than one are comuiittod 
l>y the same person, ho may hi' charged with 
an4 tried for every such offence at tho same 
time* 

ir.— -If a single act falls within two se- 
Il-One offonce definitions of any 

*f*i*“5 ^*^^**^ the time 

0 lu ions. being, by which offences are 

defined or punished, tho person who does it 
may be charged with each of the offouoes so 
conuniitod, but ho must not receive a more 
severe punishment thau could bo awarded, 
by tho Court which tries him, for either 


III.*— -If several (acts of which one or 

tu.-Art, «.«r. I’"*’!® u"" '‘o'lW l.y 

ally cotwtitutinjr itself constitute an oneucc 

oonibiued, au 

ly lymiMflr wituiu offoiico under tho provisions 

oaedatlBitiou. 

lime being, by which ofliencos arc defined or 
punished, a person who docs tliem may bo 
charged with every offence which he may 
have committed, but he must not receive 
for such offences, collectively, a puuishmcut 
more severe than that whicli might have 
been awarded, by the Court trying him, for 
any one of such ofiencos, or for the (*ffenco 
formed by their combination. 


/ffzu/radons. 

To paragraph I. 

f<r ) A reisciiott U, a perflon in lawful custody, and 
caaseis grievous hurt Ut (1, a constable in whose cus- 
tody H was. A may be sepuratcly charged with, 
convictod of and punished for offences under Rcotione 
225 and 888, Indian Penal Code. 

fb.J A haft in hie poftBCSsion several oountcifeit 
tf^ala with the mtoution committing sevcia] 
forgenc^B. A may beseparatSly charged with, convict- 
ed of and ptinifthed foathe poseesRlou of each m al 
for a di$tlniot forgeiy” under sectiou 478, iudUn 
XVmia 4 

(e,J A, with intent to oauw injury to B, insUtT^tcR 
proominjpi ej;ainat him knowing there is no just 
or lajjfful gfOtttid for suph proooediogs. A also fftlsoly 
charges B with haviag committed an offence. A may 
he separately charged with, convicted of apd pnuished 
for & offences nndsr f)ectiun ill, lnd]|[|n Penal 
Code. 

(4,J A, with intent to injure B* brings a false 
charge agaanei 1dm of having committed an offence. 
Oh ^e trial, A gives idee evideuce agaiuet B. A 
my be eepaiawly charged with, convicted of and 
tuinifthed for offenc w under sections 2U and 194, or 
195, Indiiin Code, 


fe) A, knowing that B, a female minor, has 
been kidnapped, wrongfully oottfinos her and detains 
ber oa a slave. A may be separately charged with, 
convicted of and punished for offences under sections 
368 (read with 367) and 370, Indian Penal Cl)^do. ^ 
f/i ) A, with six others, commits tho offences of 
rioting, gri^wuus huit and of assaulting a public aer * ' 
vantcngcigod in suppressing the riot* A may be 
separately charged with, convictod of ami punished 
for oifenccb under sections 147, 325 and 152, Indian 
Penal Code. 

(gr } A criminally intimidaloa B, C and D nt^ the 
same time. A may be separately cliarged with, con- 
victed of and punlshod foi each of the tliroe offences 
under section 500, Indian Penal Code. 

(^f.J A intentionally causes tlie death of three 
persons by upsetting a boat. A may be Hop.arately 
charged witli, convicted of and punished for ilueo 
olfonces under sectioti 302, Indian lVii.d Corle. 

To pn igiaph IT. 

(i j A commits mischief by cutting down a tree 
in a (lovcrnmcut forCst. 'J‘lu* tree ovci hangs tho 
bmkof a livei and fdlH into tlu 8tre«iin A c»>i»iinits 
tlieft by hnviiig hoveiod tho tree and by floating it 
chmn ihouvci to his sill.ige, wheie ho solK it A 
may be sepal atoly charged with and convicted of 
ohinc A midci acclious 42C and 8711, Indian Penal 
Code; but the Couit ^^hlch trios him maj not inflict 
a more severe sentence than it it had convicted huii 
under eectiou 87*8 only. 

()J A wiongfully st likes B with a esne. A may 
he sepal ately chuged wibli and convicted of offences 
under sections 352 and 828 of the Indian Penil (Jode; 
but the Court whuh tnon him may not inflict n inoio 
soveie sentence 1 bail It it hid convicted him under 
section 323 only. , 

(l\) A WHmgfully kills a hullalo worth sivfy 
rupees, holongmg to U, and then takes away the ear- 
case in a manner amounting to theft A may bo 
8»>paiately charged witli and convicted of offences 
undei fsotioiH 429 and 379, Indi.ui Penal Code ; but 
the Cuui b wliu h ti icb him insy not inflict a more 
sevcie seiitonco than il it had convicted him under 
bution 429 only. 

(I ) ^evei d st(»lcn sacks of coin arc made over 
to A and B, who know they ate stolen property A 
and B theteiipon assist each other to concoiltho 
BwkH at tho iiottoin of n gi Mw pit. A and U may ho 
ftopaiatclyr h iiged with and r oiivietcd ot oileucos under 
stetiouw 411 ami 414, Indian Penal Code; but the 
iVirt which tiies them may not inflict a severer 
scnlonco than if it had convicted them under one of 
those sections only. 

(mj A U')OS a forged document in evidence m 
Older to convict 11, a public Bcvvant, of an offbnee un- 
der section 167. A may be separately charged with 
and convicted of offenee& under sections 471 ( read 
with 466) and 196 of the IndiAJi ;fenal Code j but 
tbe Court which tries him may not inflict a severer 
^euteiioo than if it had convicted him under one of 
those sections only. 

To paragraph III. ^ . 

(n.) A commits house-breaking byiUy with in* 
tent to commit adultery, and commits, in the houw 
so entered, adultery with B *6 wife. A may be 
se|>aiatoly chained with and convicted nf offen^ 
imd^r sertions 454 and 497, Indian Pet^ Code ; but 
tho Court which tries him may not inflict a ^lev^r 
aoDtence than II it had convicted hint under section 
497 mily. , 


I 


THE 




(oi) A robs B, and, in dping so, voluntarily 
causes liurt to him* A mm he separately charged 
, with and convicted ofv onencea under sections 82S, 

; ,3®2. and 894 of the Indian Penal Code; but the 
Oburt which tries him ta&y not inflict a severer sen- 
r .;tence than if it h^ ppnvicted him under section 392 
or 894'only. | ' 

' (pJ A entices B, the wife of 0, away and then 
commits adultery with her, A may be separately 
charged with and convicted of oflences under sections 
498 a!nd 497, Indian Penal Code ; but the Court which 
tries him may not inflict a severer sentence than if it 
had convicted him under sectiorf 497 only. 

455. If a Bingle act or set of acts is of 

Wi.o«.ittodonbt- s/ch a nature that it is 
ful What offenco bas doubtful wliich or Several 
been committed. offences the fjicts which can 

be proved will constitute, the accused person 
may be charged with having committed any' 
such offence ; add any number of such 
charges may be ti iod at once, or he may be 
charged in the alternative wdth having com- 
mitted some one of the said offences. 

Ilhistratlon. 

A is accused , of an act which may amount to either 
theft, receiving stolen property, criminal brt^ach of 
trust or cheating. He may be charged separately with 
theft, ciiminal breach of trust, and cheating, or he 
may bo charged witli having committed either theft 
or criminal breach of trust or cheating. 

“ 456. If in the case mentioned in thejast 

section, one charge only is 
wiJ® I'rought against an accused 
offonco he can ho person, and it appears in 
convictcdofanothcr. that ho committed 

a different offence, for whicli he might have 
been charged under the p<;ovisions of that 
section, ho may be convicted of the offenco 
which he is shown to have committed, 
although ho was not charged with^t. 

Jllustrafion. 

A is charged with theft. It appears that he com- 
miitotl. criminal breach of trust or receiving stolen 
■ goods. He may be convicted of ct iniinal breach of 
trust or receiving stolen goods, though he was not 
charged wi^h it, 

457. When a person is charged ‘with an 
offence, and part of the 
pmv^lncluff S charge is not proved, but 
ottenhe charged. which is proved 

amonhts to a different offence, ho may be con- 
victed of the offence, which he is proved to 
Jbaye committed, though he was not charged 
WlthiA 

JllnftraUons* . 

Ais chaiiged under section 407, Indian Penal 
Code, mth ; eiiininM breach of trust in respect of 
property entrusted to hhn m a It. appears 

l^t he ^d commit erhuima brOech of ttoai \mder t 


[ section 400 in respect of the property, hat that it 
I was hot entrtisted to hint as a carrier. / He tn^ be 
convicted of criminal breach of trust under »fiection 
406. ^ 

(6.) A is charged with murder. He may be ' con- 
victed of culpable homicide or of causing desith by 
negligence. 

458. When more persons than one ai’e ac- 

cused of the same offence, <>r 
be^hai^ed jdntiy*^ different offences, commit- 

ted in the same transaction, 
or when one person is accused' of committing 
any offence and another of abetment of or 
attempt to commit such offence, they may bo ^ 
charged and tried together or separately, as 
the Court thinks prosier, and the provisions 
hereinbefore contained shall apply to all 
such charges. 

Illiattrations. 

(a.) A and B are accused of the same murder. 

A and B ipay bo charged and tried together for the 
murder. 

{h,) A and B are accused of a robbery iu the 
course of which A commits a murder with which B 
has iiotliing to do. A and B may be tried together 
on a charge, chal^ng both of them with the 
robbery, ami A alone with the murder. 

(c.), A and B are both charged with a theft, and 
B is charged with two other thefts committed by 
him in the course of the same transaction. A and fi 
! m?iy be both tried together on a charge, charging 
both with the one theft, and B alone with the two 
other thefts. 

459. In trials before a Court of Session 

Withto.-.! of«- °F High Court, When more 
maining charffes on charges than One are pre- 
against the same 
pefson, and when a couvio- 
tion has been had on one or more of them, the 
Govenimeut Pleader or other officer conduct- 
ing tho prosecution may, with the consent of 
the Court, withdraw, or the Court of its own 
accord may suspend, the inquiry into the re- 
maining charge or charges. 

PEEyious Acquittals or Convictions. 

* 460. A person vjjio has once been tried 
for an offence and convicted 
vfo^Tr^uiS or acqitltted of suoh offehoe, 
not to be tried for ehalL wbilQ such conviction 
or acquittal remama liu u;rC6. , 
not bo liable to be tried agaiu on the aame. 
facts for the. wane offence, nor fbjf any othec „ , 
offence, for whi<ii a different ch vig® the 
one made against him might haye 
und^r seotiv,n four hundred and or 

for rrhich he might hare been . ooiMiijfeii' 
der section four hundred 


Mdian Aoi X, 


• ' A : per&ow, coiavictei oi? Acquitted of ftpy 
, ncia^. bel^ ^toimsu^si tried for 
ybtok a charge 

have been ihadO W on the fori^j^ 

iseii^ hundred and fifty-, 

fottr^''patagi*^ipb1^^ '■ ir'i 

A persini. acqnitt^^ or convicted of any 
offence in reiftpooi o^ any act causing conee*- 
qhehCi^ vvtoh/ together with such act, 
conetliuted a different offence from that fbr 
Vi^Soh each per§ipnv’tiff acquitted or convicted, 
may be afterwards tried for such last-men* 

. ol^hce, if the consequex^cea had not 
happened, or were not known to the Court 
to have happened, at t|j|^time when he was 
Itcqi^tted or convicted^ 

A person acquitted or convicted of any 
.offence in respect of any facts may, notwith- 
standing ^uch acquittal or conviction, be 
subsequently charged with and tried for any 
offence which he may have committed 
iiilrespeOt of the same facts, if the Court by 
which he was first tried was not competent 
tp.tiy the offence with which he is subse- 
qtetly charged. 

Illustrations, 

' ,fe.) A is tried upon a charge of theft as a servant 
4n4 acquitted^ lie cannot afterwards bo charged up- 
on the e^e either with theft as a servant, with 
sinewy, or with qriminal breach of trust, 

' ^,) : A is tried upon a charge of murder and acquit- 
,t©d. There is no charge of robbery; but it appears 
from the foots ttiat A committed robbery at the time 
when the mupder committed; he may afterwards 
be ;chargod with and tried for robbery. 

(e.) Aistfi^ fdran assault and convicted. The 
person afterward* dies. A may he tried again for' 
culpable homicidw ^ 

(AJ A is tried under section , 270 of the Indian 
Ten^ Code, for maligantly doing an act likely to 
spiW the infection of a disease dangerous to life .and 
is acqm^ted. The act so done afterwards causes a 
person permanently to lose his eyesight. A may be 
4^iu^ed under BOction 325 with voluntarily causing | 
hurt to ihat person* 

< , (A).„ A ie charged before the Court of Session and 
, oonvi^^ 'i^ th# dxdpable homicide of B. A may not 
tried for the d^urder of B on the same 
fadts. ^ ' 

ijt) : A: W hJ» A of the first claus 

of, voluntarily causing 

' tmy ^he 'same fdots, 

class wi^a»do6il»«l^ 

f^.\the* , ' ' Wy^jbe ^bi^^^ly 


the fir^fc fAm by hSm' 

.1). A, B and 0. eh 


, and .tried ibr daooity'Ph i 


ff'ftde ^ ehorg^:'; wfl^' 


' ; CHAPTER xxxiy. 

Or THB iltrBaHEiBrT, Obb|!E| ahb Sgmi'aNrcis!. 

4fil. When the trial in , any, Original; 

Court , . in epncluded* the , 
p^tng judgmenii, ■ 
if the ac&ueed person be con- 
victed, shall distinctly specify the Offence of 
which, and the section of the Indian Penal 
Code or other law.uiider whicb^ he is con- 
victed ; 

or if it be doubthil under Which of two 
sections, or under which of 
^ of the same section 

alternative g^eh\>ffence the Court 

shall distinctly express the same, and pass 
judgment in the alternaijive, according to 
section seventy-two of the said Code, 

462, In trials with assessors, when the 

exhibits have been perused, 
tob?“l"oSdV" witnesses examined, and 
the parties heard iu person 
or by their respective pleaders, the Court 
shall pronounce its judgment. The judg- 
ment shall be pronounced in open Court 
either immediately or on some future day of 
which due notice shall be given to the parties ^ 
or their pleaders. 

463, The judgment or final order sliall 
^ f t. written by the presiding 

written?^ En^lShor ofiicor of tho Court in EugUsh 
Unguag© of district, qj. language of the dis- 

trict. ' ^ 

If the language of the Judge be not Eng- 
» lish the judgment shall not 
he written in English unless 
the Judge be sufficiently Conversant with the 
English language to be able to write a clear 
and intelligible decision iu that language. 

464, The judgment or final order shall 

contain the point of pointsfor 
^ determination, the finding 
thereupon, and the reasons 
for the finding, and shall be dated and Signed 
by the Judge in open Court at the ' tiine df 
prououncing it. . When a judgepeht or fiUal 
order h^ been so signed , it' cannot be, alter- 
ed ot reviewed by the Court which gltd® - 
judgtnent or. order. It shall speellQf:' ihtf 
offeaes bf whieh jthd aSoused perijoii.! is 
,vieifce^//-and the pumskusut/toj^owhi^^^ 
eehtew^i or, if it be a ffddiftg i 
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11)0 judgiOQtent or otder shall be oxpkiued 
to the accused person, or person affected by 
it ; and a copy shall be ^ven Kim in his own 
language as soon as possible. 

The original shall be fflled with the record 
of proceedings, and a trans- 
^ *** latidn thereof^ where the ori* 
ginal is reoorded in a differ- 
ent langtiage from that in ordinary use in 
the district, shall be incorporated in the re- 
cord of the case. 

In trials by Jury the Court need not 
state its reasons for its judgment, but shall 
record the heads of the charge to the Jury. 

If the Judge differ from the Jury and de- 
termine to submit the case to the High Court, 
he shall record the grounds of his opinion. 

Nothing herein contained sliall prevent 
any Court from recalling any order other 
than a final order. ^ 

No error or defect in any judgment shall | 
invalidate the proceedings. 


CHAPTER XXXV. 

PUOSEOUTIONS IN CERTAIN CASES. 

465. A complaint of an offence punisli- 
able under Chapter VI of the 


Prosccntion _ , . 

offences against the Indian 
SUte. 


Penal Code, except 
section one hundred and 
twenty-seven, or punishable under section 
two hundred and ninety-four A of the said 
Code, shall not be entertained by any Court, 
unless the prosecution be instituted by order 
of, or under authority from, the (Jovernof 
O^eral of India in Council, or the Local 
Government or some officer empowered by 
the Governor General ii\ Council to order or 
authorize such prosecution, or unless insti- 
tuted by the Advocate General. . 

466. A complaint of an offence commit- 
or by a public servant in 
Judges and public his capacity as such public 
servants. Servant, of which any Judge 

or any public servant not iremovable from 
his b$ce without the sanction of the Govern- 
ment is accused as such Judge or public 
servant, shall not be entertained against 
Budih Jindgeortublio servant, except with 
the sanction or under the direction of the 
Lodfl Gbyeroment, or of some officer empow- 
ered by the Lobal Qoyernmeni^ or of. some 
CouViut aiithbritj^ to which subh Judge 
or public seritot is subordina^te, I9hbs4 


power so to sanction or direct such pro*' 
secution the Local Government shall not* 
think fit to limit or reserve. r 

No such Judge or public servant shall he 
prosecuted for any act purporting to bo dene' 
by him iu the "discharge of his duty unless 
with the sanction of Government. 

The sanction must be 
before the commence- 
ment of the proceedings. 

The local Government may limit the per- 
son by whom, and the man- 
Go«™mol ^ ^l**®**' the prosecution 

is to he conducted, and may 
specify the Court before which the trial is 
to be held. 

467. A complaint of any offence described 
in Chapter X of th# Indian 
ooSemSs Of thi Penal Code, not falling wjth- 
Jfilwic section four hundred and 

^ thirty-five or four hundred , 


eortiiin 

against 

tied. 


and thirty-six of this Act shall not be enter- 
tained in any Criminal Court except with the 
sanction or on the complaint of the public 
servant concerned, or of his oflUcial superior. 

The prohibition contained in this seotio# 
shall not apply to the offences described in 
sections one hundred and eighty-nine and 
one hundred and ninety of the Indian Penal 
Code. 

468. A complaint of an offenCe against 
public justice, described in 
section one hundred and 
public ju8- ninety- three, one hundred 
" a^d ninety four, one hundred 
and ninety-five, one hundred and ninety-six, 
one hundred and ninety-nine, two hundred, 
two hundred and five, two hundred and six, 
two hundred and seven, two hundred and 
eight, two hundred and nine, two hundred 
and ten, two hundred and eleven, or two hun- 
dred and twenty-eight of the Indian Penal 
Code, when such offence is coramiited before 
or against a Civil or Criminal Court, shall not 
be entertained iu |he Criminal Courts, except 
with the sanction of the Court before or, \ 
against which the Qffenqe was committed, or 
of some other Court to which such Court is 
subordinate. ’ / ’ , 

469. A complaint of an offence relating Jsp' , ,, 
_ ' . ' dooufiaents described seei-: ’ 

tio'b four 'iMawfre^ 

: ♦ lev^ty-une. j9Wr,. «ui! 

aaS wr«utj-five, or foorhun^^ and Miy 









i i.. i* i i>N?i f^ ‘ i|. 


Bir of the Ik^d^in the docu* 

I'l '4vi'4ehee- in' any - 

_ .,;CH^iiijg;y''^;^^ Cjyif'or Criminal 06urt, m^ji. 

a party to euoh 
>e3Ekeept with' the sanction of 'the , 
was given in 
other Court to which 
S^‘:^4tt'iis'su{)brdmate. 

• ' ' . . .'! 

^ ySw, ^Tho sanction referred to in sections 
four hundred andi.li^tj* 
ji^(^»a)aotio» geven, four hundred and 
,yS t ‘ sixty-efght, and four hundred 

’ ttp|;Sikty-nine, may , be express^ in general 
tlWins, aud need not name the accused per> 

'■ ■'SOU.;/’. / . ■’ " 

. 'Such sanction may be given at any time, 
and a section under any one of the three 

S preceding sections shall be deemed 
dent authority for the Court to amend 
the oh^M^ge to due of an offence coming with- 
, in either of the two remaining sections, if 
;. facts disclose such odence. 



-In cases under this chap- 
lllwr*: report or application of the public 

' serV4ut .or Court shall be deemed suffioieut 
complaint. 

’ ' ,'V, *'lf. ’ ''■ 

’ ^7l, When any Court, Civil or Criminal, 
l^oiiiwiui^cjww' opinion that there is 

ijoe»S^e<i w ^ec- 8uffioie»it ground for inquir- 
jUtaii 4$r/ 10$, charge moution- 

‘ , ed in sections four hundred 

and sixtjraev§u> four hundred sixty-eight, 

and four hundred and sixtj^nine, such Court, 
aftev making such preliminary inquiry as 
may be necessary, may either commit the 
• Casp ifaelf, or may send the case for inquiry 
jbp, .W Magistrate having power to try or 
trial the accused person for the 


I thereupon proceed 

'|^^«r:j.<riid,the Oourt may send 
'perw% ill coiiiiidy or t«*e suffi- 
' 'ot^j|;K|liUi^.l^'Mpe stich Ma- 

ovef/^ny 'person, to 




'■Tte 

he; is ssjtt'MWSd'’" 


■MftgistwiW'ii 



472. A' Court of'Sej|ki^>''':S[^!i:cfat^»,''' 
wi* /.f pewou' Klf W. ‘ 

SMSo“wto .ueh opmmitleid lj^i^'ilt hif:..^^ 

oftdKicds con^mitt«d A»,«\Ua d^v^.imVriMQioniiA '< 

offence be i^iiiblef by the 
Court of Session exclusively, ; and may com- 
mit' or hold to baiLand,;l^y suqkpprabn: U|>pn 
its own charge, ‘ ' , ' i . 

In such case the Court shall 

have the same ‘power of sumpaoning, and 
causing the attendance at'/lhe trklof any 
witnesses for the prosecution of ^fbr the de- 
fence, ns is vested in a Malgistrate^' by this Act. 

Such Court may direct the Magistrate to, 
cause the attondouts ofv'tiuch witnes ses on 
the trial. 

> 473. Except as provided in sections four 
Offonce. «m. }'^^red aud thirty-five, four 
tempt Of rourt huw liimdred and thirty-six and 
to bo disposed of. hundred and seventy- 

two, no Court shall try any person for an 
offpnee comuiitted in contempt of its own 
authority, 

474. Ill any case triable by the Court of 

Session exclusively, any Civil 
CoS%o SomSeto before which such 

i»vo$tigutiori and offeuce was Committed, may, 
tkss&ion. instead of sending the case 

for inquiry to a Magistrate, 
complete the inquiry ^itself, and ooiumit or 
hold to bail the accused person to teko his 
trial before the Court of Session. 

For the, purposes of an inquiry under this 
section, the QWil Court may exercise all the 
powers of a Magistr.ite ; aud its proceedings 
in such inquiry shall ^ deemed to have been 
held by a Magistrate. 

, If a Civil Court^ v sends a base for idquiiy 
and cbmmitment to a Magistrate be Is bound 
to receive and dispose of it j but if a Civil 
Court makes a commitment it shall com- 
plete the inquiry itself. 

475. . When any such oomniitmeat is 

Court, 

ip^forS preside, d,; ^ 
witii tl^ 

0^)4 ‘ot '.Mis- 

Magi8tiifat(»,te'’t4lb 'iditM i 

t vL X *1. ' %M Jl ..HU' .ukJJT' 

ad 



■fi 
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476* Whenever any Court of Session or 
Oaurti may axer- CourV commits or holds 
dsa aU i^vrara of to bail any perspn fur trial 
wnSg sections font hundred 

dSico*^ add seven ty-t wo, four liun- 

drod and sovouty-four, or four 
hundred and sovonty-five, it may also bind 
over any person to give evidence, and for 
that purpose may Qxeroiso all tho powers of 
a Magistrate. 

477. If any such offence, triable by tho 

Prf.oeduro BTboro Session exclusively, 

ofteaco trtttMeoniy he oominittcd before a Ma- 
ffiatrate not empowered to 
cm Commit for trial before a 
tu such Court. Court of Session, he shall 
fiend the case to a Magistrate 
competent to make such counnitment, who 
shall proceed to ptit i aucli order iu tho case 
a.s he thinks fit, 

478. A complaint of an offence under 

for j*«n<lred and 

Aduitury. ninety-seven of tho Indian 

PoimiCodo shall not bo insti- 
tuted except by tho husband of the wouiau 
or by any person under whoso caro she was 
living at the time whoa the adultery was 
committed, 

479. A complaint of an offence under 

ProMctittoa for four huiulrod and 

• ninety-eight of the Indian 

tuArrlod womsut. /'ll in a i 

Fenal Code shall not bo uu^- 
tituted, except by tho husband of the woman 
or by the person having care of sucli woman 
on behalf of her husband. 


PART XI. 

PREVENTIVE JURISDICTION OF 
MAGISTRATES. 

CHAPTER XXXVI. 

Of TUB Dispbrsion op UBnawFori 
AssKMfiLras. 

480. Any Magistrate or officer in charge 
A*wmbjy to dit- ^ Police-station may com- 
perM on ouamftad l^oAnd mj unlawful assembly 
^thjg^w fa- or toy awBiublT of five or 
more petBons^ likely to cause 
a* disturbance of the public peace, to dis- 
perse ; and it shall thereupon be the duty of 
the members of suoh afisembly to disperse 
accordingly. 


481. If, upon being so commanded, any 

« * A assembly does not dish 

dJspwho. perse, or if, witliout being so 

commanded, it conducts it- 
self in siieh a manner as to show a determi- 
nation not to disperse, any l^fagistrato or offi- 
cer in charge of a Police-station may procoed 
to disperse sucli assembly by furco, uud may 
reriniro tlio assistance of any person, other 
than any Euntpean or Native Troops of Her 
Majesty acting ns such, for tlio purpose of 
dispersing it, and nrrosting the persons who 
form part of it. 

482. If an unlawful assembly cannot be 

othenviso dispersed, and if it 
Fmte. ^ necessary for tho public 

security that it should be 
di'^porsod, tlio Magistrate of the higli^st rank, 
who is pivsent, niay cause it to be dispersed 
by Military Forco. ^ 

483. No Ma..>i.strato shall bo hold to com- 

Whm. nseof Mill- aiiy olleuco by ordei-ing 
tHij raieois uotjui the dispersion by Military 
oiXunco. IT' 1 * • * . , 

h oree ol any assembly, tho 
dispersion of which ho regards, on reasonable 
gi*(mnds and in good faith, as necessary to 
the public security. 

481, Wboii a Magistrate determines to 
disperse nri assembly by Mi- 
c»m,n!, v.e t,«" ^'•'“7 ^'"■*'•0’ lio n>ay ‘•squire 
rRqmmi by any officer ill couimaiid of 
Majesty's Troops, 
whether European or Native, 
to dis[)orse such aMsembly liy such force ; 
and it shall be tho duty of every such officer 
to obey every such reijuisition iu such man- 
ner as ill his discretion appears proper ; but 
in doing so ho shall use as little force and do 
as little injury to person and property as is 
consistent with dispersing the assembly and 
arresting and detaining such persoufi as he 
may bo diroctod by tbo Magistrate to arrest 
and detain, or as it may be necessary to ar- 
rest and detain for tho purpose of dispera- 
iug tho assembly. 

485. No officer, obeying any such requiai- 

Wh.t «rt. done heW to 

la obeying rpquisi- Committed any offence by 

Won not an olfenco. 

faith in order to comply with it. 

^ 486. No inferior officer or private fiol* 

Aett of inforioir ^ 

offioew and eoidiew Committed any offence by 
“y don. for thp ^ 
persion of any such aasem- 






^ ^ ^ ,y ^ 

prop^ortiottat^ to his ooiliditlop in life aiiii the 
oircumstances of the for ke^ng the 
peace diitipg subh period ad it majr appear 
proper to fix in each iuetfl^ce, not exce^ing 
one year if the seutence ot' order he passed 
by a Magistrate, or three yj^ars if the sen*v 
tence or final order be passed by a Court of 
Session, with a provision that if the same 
be not given the person te^uired to enter 
into the engagement shall be kept in simple 
imprisonment for any tithe pot exceeding 
one year, if the order be passed % a Magis* 
trate, or three years if the order be passed 
by the High Court or by a Court of Session 
unlesB) within such period such |)erSon exe- 
cute such formal ehgaget^nt as aforesaid. 

If the accused person he sentenced to 
imprisonment, the period, for which he may 
be required to exesiite a recognisance, and 
the imprisonment in default of executing 
such recognizance shall commehce when be is 
‘(cleaned on the expiration of his sentence. 

,^hen any accused person is convicted of 
any oflfence specified in this 

ch^r^ofdiviiionuf ther in charge of a divmon 
of a District nor of the 1st 
class, such Magistrate, if he 
considers it just and necessapry to require’ a 
personal recognizance for keeping the peace 
from the person so convicted, shall report 
the case to the Magistrate of the District, 
the Magistrate of the division of the District 
or to a Magistrate of the first class to whom 
such Magistrate is subordinate ; and the Ma- 
gistrate to whom the case is so reported, 
shall deal with the case as if the conviction 
had been before himself. 

In any case where the order is not mad^ 
at the time of signing, or by the 0iart 
which signs the judgment, the convict must 
be produced before the Magistrate who « adds 
the order to enter into a personal^ recogni- 
zance to the original sentence, 

490. Whenever it appears necessary to 
require security for keeping 
ih« pSSf ^ ^ to the 

personal recoguhianco of ;the 
party so convicted, the Court or* 
empowered to rje^utre a. 
sance, laay relji^ ; ^ additioii 

thereto, anS niey 'iit fh^ amoui^. of the 
^cuHty4bhd to, be txecuted.by surety 
Ur toreties; with a prpyiaiioh that, if the 
iliilhe be nbt gifin^V tfae >p^ requued to 
find the security to kept M 


bly in bbedleUde t|o which he 

was bound %}r the Act or by tjae 

Indian Artiom bf Wer to obey. 

^ W^en the public security Is mani* 


^ an 

Unlawful assembly, and" when 
^ , no Magistrate can be com* 

inhniciated ^th^ any Commissioned Q^oer 
bf Efor MejestVs European or Native Forces 
any such assembly by military, 
j and in doing so, he shall have the 
)ime protection ^as a . Magistrate, and all 
officers and soldiers acting under bis orders 
khalt have the protection tnentioned in sec- 
tion foUr hundred and eighty-six; b^t as 
soon as such Commissioned Officer can com- 
municate with any Magistrate, it is his duty 
to do so. 

r 488. No prosecution against any Magis- 
trate, officer or soldier for 
“iiy the pro- 

Son# under »eo- visioDS Contained in sections 
four hundred and eighty- 
one, four hundred and 
-dghty'-two, four hundred and eighty-four 
mi font hundred and eighty-seven shall be 
instituted in any Criminal Court except 
with the sanotiott of the Government of 
India, or the Governmeut of Madras or 
Bombay,. 

CHAPTER XXXVII. 

Of SBCURITt ^•OR KBmNG THE PEaCB. 

489. Whenever a person, accused of 

"‘t* 

wiii|. u k.n> th. breach of the peace, or mth 
abetting the same, or with 
assembling armed men or | 
.tokipg other unlawful measures with the 
OVi^dent intention of committing the same, 
%eoiiyiCtcd Of such, offence before a Court 
0r Magistrate of a division of a 
District, 6r Magistrate of the first class, 

. the Pqurt^ or M^strate, by which or 
whqm m is convicted, or the^ 

Cbnrt or Kag^trate, by whfeh or % whom 
^j^eJinU seutei^to in the ease is 

iis <>f^ ibat it is just and 

;;pe64s8^ to rec|^|fir^;suth peri^n In ^ye a, 

^ the'peaes^J 

iaib^h CouH or Ma^strhte may, in additioh 
to ahy other prije^ pae^iba ih tto,«ase, 

. that thb so convih^^bd to requmd tb 
' toheute a; fodbaid enga|;bmtot, hi a iuun 







imUrifoament t^t B>m time not exceeding 
one’ year it tl^e prjier be passed by tl|e 
Itfagisiraie 6t the Disliriot, Magistrate of a 
Division of a Dktrici or by a 1 at class 
Magistrate, or tbiree years if the order be 



491. Whenever a M^^istrate of a divi- 
sion of a * District, or a 
Magistrate of tba Ist ol^, 
vrtiy he. should iu)t receives information that 
any person is likely to com- 
mit a breach of th^ peace, 
or to do any act that may probably occasion 
a breach of the peace, he may summon such 
person to attend a^ time and place men- 
tioned in the summons, to show cause why 
ho should not be required to enter into a 
bond to keep the p'^aco, with or without 
sureties, as such Magistrate thinks ht. 

JExplamtion /. — k summons, calling on 
a person to show cause why he should not be 
bound over to keep the peace, may be issued 
on any report or other information which 
appears credible and which the Magistrate 
believes; but the Magistrate cannot bind 
over a person until he has adjudicated on 
evidence before mm. 


The amount in which the sureties Shall ^be 
bound shall not exceed the penalty m 
the bond. 

494. If the person summoned does not 

WM«Lt Of nrort. ^ 

named in the summons on 
the day appointed, such Magistrate, if satisr 
tied that thS summons has been duly servedi 
may issue a warrant for his artest : 

Provided that, whenever it appears to 
such Magistrate, upon the report of a Police 
officer or Upon other credible information 
(the substance of which report or information 
shall be recorded), that there is just reason 
to fear the commission of a breach of ^e 
peace, which may probably be prevented by. 
the immediate arrest of any person, the 
Magistrate may at any time issue a warrant 
for his arrest. 


495. The Magistrate may, if he sees 
sufficient cause, dispense 
Irith personal attendance 

•oDai attendance of of the persou Informed 
SgaJnat. against, under section four 

hundred and ninety-one, and 
may permit him to appear and enter into the 
required security, or show cause against such 
requisition by an agent duly authorized to 
act in his behalf. 


Mitplanation //. — A Magistrate may recall 
a summons issued under this section if he 
thinks proper. 

492. Such summons shall set forth the 
substance of the report or 
Formofsumxnona. OQ which it is 

issued, the amount of the bond, and the 
term for which it is to be in force, and, if se- 
curity is called for the number of sureties, 
required, and the amount in which they are to 
be bound respectively; and the time and place 
at whiol| the person summoned is required to 
attend. 

When the parties are pre- 
sent in Court no summons is necessaiy, but 
the person whom a summons would have 
been haued must have an opportunity to 
show cause why he ihould not be. bound. 

^ 49^4; IChe bond sMU be in the 1 * 011 x 1 (JB) 

^effect; #«d its 
penalty shall be fixed with a due regard |o 
9f thejsaee. 


496. If on the appearance of such person 

informed against, or of his 
agent. « permitted to 
appear by agent, the Magis- 
trate is not satisfied that there is occasion to 
bind such person to keep the peace, the Ma- 
gistrate shall direct his discharge. 

497. If the Magistrate is satisfied that it 

' Non-compuanoe “ "eco^ for the presewo- 
with order to give tiou of the peace to take a 
bond from such person with 
or without security, he shall make an order 
accordingly ; and if such person fails to 
comply with the order, the Magistrate may 
order him to be kept in simple imprisonment 
until he furnish the same. 

498. The period for which the Magistral^e 

ftr whteh pwon to l^p 

person be bouxul the peace With or WlthOjUt 
ioke^P^ace. Bcourity, shsU not exbe^, 
oneyear. , '"t ' 

When a person is imprisoned under Siejcln^ 

, twined' by -ISto 


p 





imd^hyi be tel^aAed wbcfen^er, MtMn that 
'' ; hid ^ith ' the '-oi^def ; ? ' " 

499, WheUeret it appears to the Ma^ia- 

of 4a<i i® necessaiy, for 

^t . yWeiv preaervatioxi of the 

f *y . i , peace to bi«d a person beyond 

th^,^r|xi of cne he may; before the 
a^|C|^tiou of the first year, record his opinion 
ip that edeot and the grounds thereof; and 
^hfiay ^fer the case for the orders of the 
^jCtattrt of Session, 

.^ri'Speh . Court, after examining the proceed-. 

,of the Magistrate, and making such 
further inquiry as it thinks necessaryi may, 

, see cause, authorize the Magistrate to 
©ifend the term for a further period not 
exceeding one year. 

‘ If snon person fails to give a bond, with 
security if required, for hia keeping the | 
peace for such fm ther period as tho Magis- 
trate under the orders of the (’’ourt of Ses- 
, , siou, directs, he may be kept in simple im- 
;pri8onment for such further period, or until, 
yrithin .that period, ho gives such bond. 

: Ms^lanwtion , — When the subject of dis- 
pute) or ground for appreheuakm, is the pamo 
as that on which tiie first order was passed, 
the Magistrate mtist proceed under this 
section if the first bond is still in force, and 
liot under section four hundred and ninety- 
one. 

500. The Magistrate of the District may, 

; . if he see sufficient cause, dis- 

"■ ctar^je any Teoognizance and 
surety for keeping the peace 
taken by him, or by any Magistrate subordi- 
nate to him, or by his predecessor under the 
preceding sections, and may order the release 
of tibe, person confined for default in enter- 
ing into such recognizance or giving such 
.aeciitity. 

. V501. 'A surety for the peaceable conduct 
> /of another person may at any 

/t 4 ^**^**T^ timo apply to the Magistrate 

H ! . to be relieved from hisen- 

, as ttprpty. ; 

©n fifedh being .made, the 

Magistrate, sl^w Jsapo feip stomons or war- 

for whom such 

surety iu bo^ad* /m® appear pr ^tebrought 
. before him., i.,V, 5 

. On the of .persoUr tOvf’dcb 

warrant or^ 

Magistrate itbo ^of 

he 'sm'ety to W oanc^fiedi, ahd ^ 


ilpbn such person to gfrO firei^b security, and 
tu deffiult thei^eof shall <)raer hitn bo kept 
in Mmple imprisonment!"' ■ 

602. Whenever it is . proved before the 
Magistrate^ ^that any reoog- 
.ity niaanoo or other bond taken 

under this chapter has been 
forfeited, he shall record the grounds of such 
proof, and shall •call upon the person, bound 
by such recognizanoo or bond, to pay the 
penalty thereof, or to show cause why it 
should not be paid. 

If sufficient cause be not shown and the 
penalty be not paid, the Magistrate shall 
proceed to recover the same by issuing a 
warrant for the attachmeJUb and sale of any of 
tho movable property belonging to the person 
bound by such recognizance or bond. 

Such warrant may be executed within the 
jurisdiction of the Magistrate of the District 
in which it is issued ; and it shall niithorizo 
the distress and sale of any movable pro- 
perty belonging to the person bound without 
the jurisdiction of the said Magistrate, when 
endorsed by the Magistrate of the District 
in which such property is situated. 

If such penalty be not paid and cannot be 
recovered by such attachment and sale, such 
person shall, be liable to TOprisonmeut by 
order of the Magistrate in the civil jail for 
a period not exceeding six months. 

The penalty shall not bo enforced until 
the person bound has had an opportunity of 
showing cause and until the breach of tho 
conditions has been proved. 

The commission, or attempt to commit or 
abetment of any offence whatever and where- 
ever it may be committed, isja breach of the 
bond. 

Proceedings under this Chapter may b© 
taken either in the district in' which the 
breach of the peace is apprehended, where 
an oifcnce has -been committed in breach of 
the bond, or in any district where the person 
it is desired to bind may be. 

503. ' Whenever it is proviwi before the 
Magistrate that any bond 
^ haa been fo^ 

. feited) the Magistrate may 
at his discretion give ttQffioe to the surety to 
nay the jiCnalty, ^ ^ which be i^ae thereby, 
needme liabtei dr ^ sboW oatofia'why it should 

and such 

penalty is not paid, the Ma^fewijte '^y 




In^ 




Tbie a^oiirity-bontf li^all fee m Form ^G) 

given in the Second ; $(^edule, or to the lik^ 
, ' effect i 

^ 510. Intlieat^ntQf anypereon, required 
to imve eecurity under the 

miling to furnish the iseoun- 
%" iwi he shall be committed to 

pliloti nhtll he famish the same i * 

'1?fo¥lded that ho such person shall be kept 
* in prison^, for a longer period 

iw^pdeqai- that for which the se- 
curity has been required 

ffrom him. 

Imprisonment under this section may be 
r^orous ot simple, as the Court or Magls* 
^te in each case directs. 

511. Thc'Magistrate of the District may, 

' im f i«o . exercise his dis- 

nqX* cretiou in releasing, Without 
tsoa of oocurity. reference to any other author- 
ity, ^hy prisoner couhned under requisition 
of aaourity for good behaviour, whether by 
his own order, or that of his predecessor in 
pjficOi W by the order of any otiicer subordi- 
nclte to' him, provided he is of opinion that 
such person cau be released without hazard 
to the community. 

61% Ti’^onever the Magistrate of the 
District is of opinion, that 
any , Person confined under 
quiflition of security requisition of secuiity for 
«ood behaviour by order of a 
Court of Session, can be 
safely released without such security, such 
|IagisVate shaU make an immediate report 
Sf t]^ case for the orders of such Court of 
BeSfiion, 

, 513. A surety for the good behaviour of 


\ V I, tre^te to be relieved from his 
gllm^ge^aent as such surety. ^ 

On ^oh application being made, such Ma- 
gisttat^shti^^ spmhions or warrant i 

in order that 'Such pSt!^ may appear or be 
bnittght'Wore-h^ai*-^'. ‘j- ./Ju. a- " i 
^ rate 'appai#iaa 
mmt tO' such' 
his voluntary^ 

Aall 

M appearing 


a person may at any time 


security, and, in djB&iilt th^i^ shall* 
commit him to custody. 

514. Whenever -a competent Magistrate 

is of opinion that, by reason 
offence, proved to have 
been committed by a person, 
for whose good behaviour security has been 
given, subsequent to his having given such 
security, proceedings should be had upon the 
bond executed by*the surety, such Magistrate 
shall give notice to the surety to pay the pe- 
nalty, or to show cause why it should not be 
paid. 

If such penalty be not paid and no suffi- 
cient cause for non-payment be shown, such 
Magistrate shall proceed to recover the pe- 
nalty from such surety by issuing a warrant 
for the attachment and sale of any movable 
property belonging to him. Such warrant 
may be executed within the jurisdiction of 
the Magistrate of the District in which it 
is issued*; and it shall authorize the distress 
and sale of any movable property, belong- 
ing to such surety, without the jurisdiction 
of the said Magistrate, when endorsed by the 
Magistrate of the Disti'ict in which such pro- 
perty is situated. 

If such penalty be not paid, and cannot bo 
recovered by such attachment and sale, the 
surety shall be liable to imprisonment by 
order of such Magistrate in the civil jail for 
a period not exceeding six months. 

515. The provisions of sections font hun- 

, - dred and ninety-two and four 

aud warrant of ar- qundred and niuety-four,.'re- 
lating to the issue of sum- 
mons and wamant of arrest for securing the 
personal attendance of the party informed 
against, when such party is not in custody, 
shall ^i-pply to proceedings taken under this 
chapter against persons required to give se- 
curity for their gpod behaviour. > 

I proceedings may be taken under this ehapr 

Vlaco When, pro- 

oeedings may able to its proyuuens, in auy 
district where they may be, 

^ ' Any evidence, tkkeu Under 

.rtfcliS^f Ohapter^' XXXyn or 
OwptM' Exxvn or chtkpterj 4li«U )w ^keiii as in 
' 'eiaife8'U8aBajr'iii,jr4.%rai’llir 





THE 


AgIX 


516. A ]^BgSat*»te tna; refose to accept 619. A Haiistrate of the Dietribt, or a 

may b. <^7 ^ 

Mjeoted tUd fchajpter Ott the ground that j^ohlbitrepeiiU^r A Distnct, or atiy Magus- 
ground of is an unfit Specially empowered, 

person. ; ’ tliay enjoin any ^rsoh nat 

Chapiwnotatopill provisions bf to repeat or continue a public nuisance^ lie 

cable ^to chapter shall not apply defined !n section tVro hundred and sixty- 

firitisheubiccfce. , European British subjects, eight of the Indian Penal Code or under any 
• Local or Special Law. 

• '■ 630. Orders made under sections five 

CHAPTER XXXIX. hundred and eighteen and 


CHAPTER XXXIX. ^ 

Looal Nuisakoes. 

Magistrate of the District, or a 
Magistrate of a division of a 


ci<S'p^SSi<3togi“®* five hundred and ninetcea are 
not judicial proceedings. 

621. Whenever a Magistrate of the Dis- 
n..v trict or a Magistrate of a 


at^etrate may District or anv Magistrate Magtotrsi© may ,. . . - r.. . . . 

issue orders to pre- Or any Magistrate removal of division of a District, or, 

SSU" . empowered, may, nui«»<».. empowered by the Lo- 

ufe, or riots. by a written order, direct oal Government in this behalf, a Magistrate 

of the first class, considers that any unlawM* 


any person to abstain from 


a certain act, or to take certain order with obstruction or nuisance should be removed 
certain property in his possession, or under thoroughfare or public place, 


his management, whenever such Mligistrate 
considers that such direction is likely to 
prevent, or tends to prevent, 


or that any trade or occupation, by reason 
of its being injurious to the health or com- 
fort of the community, should bo suppressed 


obstruction, annoyance opinjury, or risk or should be removed to a different place, 


of obstruction, annoyance or injury, to any or that the construction of any building, 
persons lawfully employed, or the disposal of any combustible substance, 

or danger to human life, health, or safety, as likely to ocoaflion Conflagration, should be 
or a not or au affray. prevented, 

Explanation f, — This section is intended ^-”7 building is in such a state rf 

to provide for cases where a speedy remedy weakness that it is likely to fall, and there- 
is desirable and where the delay, which would by cause injury to persons passing by, and 
be occasioned by a resort to the procedure ^bat its removal in consequence is necessary, 
contained in section five hundred and twenty- ^bat any tank or well adjacent to any 
one and the next following sections, would, public thoroughfare should be fenced in apeh 
in the opinion of the Magistrate, occasion a ^ ni^ner as to prevent danger arising to the 


greater evil than that suftered by the person public- ^ j 

upon whom the order was made, or would such Magistrate may issue an order to- the 
defeat the intention of this chapter. person, causing such obstruction or nuisanoe, 

or carrying on such trade or ocoupation^ or 
Eaplamiim //.---An order . may, in oases being the owner or in possession oi^ or having 
of emergency or in cases where the oircums- control over, such building, substance, tank, 
tanees do not admit of the serving of notice, or well as aforesaid) calling on him, wiUiin a 
be passed and may in all cases be time to be fixed in the order, 


imide upon such information as satisfies the 
Magisl^te. 


to remove such obstruction or naisanoej 
or to suppress or remove such trade pr oc- 


jEip;a)ia<tb»///.---Anoi^er maybe direct h 

e4> a p^i6p?arindiva^^ . or to stop the c(mstructi(m of such 

partii^m 5 c, . , , , , j 4((jqpOB»l <rf auch 

liagist^^ uaj .or to fence iWdi *aak oC well, aC tbe 
irediiiM'ti)^ aHet ei» ojfder made untkr ihia roay^be, ■ Vj?w' 

drt» aiq[«ea:r befoto IJnuialff w 

the e^e 'offidCy \ Maj^trkte ‘ 



. e;pgEETi:R. Aet JT- 


t|b6 time thu o|^er, and show 

‘^auae why.BUchprder stiejqil^ Sot be enforced. 

Tbe iawie of , an. or^etj ujbder' tbif eectiou 
siallbi^ijudiciaiproceedmg 
wSetteir ojr not evidence i« 

, taMn tberein. 

! Suoh or<}er may ^be i^ued on a report or 
information whioh the 
saS&m'* ^ Magistrate boJieves, and sbaU 

direct the person to whom it 
ia addtesB<id either to obey it or to . show 
ohuee vby it should not be obeyed.' Tho or- 
der shall not be made absolute, except as is 
he*f®lnafter provided, until opportunity has 
b^eti given to the person affected to show 
cause. 

. j^a^^ornaieon— A “public place” includes 
property belonging to the State, camping 
grounds, and grounds left unoccupied for 
. sanitary and recreative purposes. 

522» The order mentioned in section five 
hundred and twenty-one 
shall, if practicable, be served 
personally on the person 
to whom it is issued. 

But if personal service is found to be im- 
practicable, ,suoh order shall be notified by 
proclamation, and a written notice thereof 
shall be stuck up at such place or places as 
* may he best adapted for conveying the in- 
fomiation to such person. 

6^. ,, The person, to whom such order is | 

ordered bound, within 

oId^v ^ luifty the time specified in the 
dateiejury, order, to obey the same; or 
to appear before the Magistrate, before whom 
he was required by the order to appear and 
show cause as aforesaid ; or he may apply to 
suoh Magistrate for an order for a jury^ be 
appointed to try whether such order is rea- 
s6nable and proper. 

\ , tin receiving such application, such Magis- 
trate shall forthwith appoint 
ia^*^********^ consisting of an un- 

. even number of persons not 
leas' than five, of whom the foreman and one- 
htdf df i^imainitig mmbers eh be no- 
minated by such Magistrate, and the^ other 
meriab^ by tbd applicant. ^ 

The execution of the order ahaQ hp hue- 
penddd pendlag^^h 
» 1 told ^llaij^trate wbofamed 
th« 

applicant appears shall he guided 
, cision of the 

to the opinioh of tho insgoMy. " : 


If the applic^tbjr neglect or otherwise 
.. prevents, or if he does not 
SbgSuS**^ the appointment of a 
jury, or if from any cause 
the jury so appointed do not decide and re- 
port within a reasonable time, the Magistrate 
may pass such order as h^hinks proper, 
which order shall be carried qut in the man- 
ner hereinafter provided. 

The time within which the report is to be 
ihade shall be fixed by the 
orWel^r*"'" -Magistrate ia the order for 
, the appointment of the jury, 

and may from time to time be extended by 
him. When the jury have made their report, 
the order of the Magistrate must be founded 
thereon, except in cases falling under section 
five Lmidrod and twenty-eight. 

524. Such Magistrate may summon so 

many jurors as may be neces- 
sary, and such persons shall 
be bound to attend and make 
their inqpiry and report. • 

Any juror failing to attend or neglecting 
his duty as. a juror shall be liable to be 
dealt with under section one hundred and 
soventy-four of the Indian JPenal Code. 

525. If the person, to whom the order, 

mentioned in section five 
of disobedionco or huiiarea and twenty-one, is 
orl^r^ powott issued, appears to show cause 
' ' against the same, |is herein- 

after provided, the Magistrate shall take 
evidence in the matter, but if he does not 
appear or does not obey the order, 
or apply for a jury within the time spe- 
cified in such order, 

he shall be liable to the penalty pre- 
scribed in that behalf in section one hun- 
dred and eighty-eight of tho Indian Penal 
Code ; 

and the Magistrate, who issued suoh Order, 
may proceed to cairy it into execution at 
the expense of such person, and may realize 
suoh expenses, either by the sale of any 
building, goods, or other property removed 
by his order, or by the distress and sale of 
such movable property , of such person 
within or without his jurisdiotiod. If such 
lurdj^rty is without his jurisdiction^ the 
order diall authorise its ktt^hment 'ma aalh 
when endorsed . by the Magistrate id whose 
jurisdiction |he goods are atta<died. 

' uSSo tiuit shall lie in xespeot nf anything 
neeeistarily^ or rsasonablijr done in eanying 
oiri tile |t6tisfoiis of tins 



THIS IiAW OBSBEVBB. 




526. If, Id A voim refbrti^ to a ju:^^ the 

ordetof 
is reasonable 

jSJwa&^r ;*® proper, as originally 

, xoade, orljibjectto a modifi- 
catiou which ^e Magistrate acoeptS) the 
Magistrate, who issued the order, or before 
whom cause was shown, shall give notice of 
such finding to the person to whom, the 
order was issued, and shdll add'^to such 
notice an order to obey the aforeaiid order, 
within a time to be fixed in the notice, and 
*au intimation that, in case of disobedience, 
such person will be liable to the penalty 
provided by section one hundred and eighty- 
eight of the Indian Penal Code, 

If such latter order is not obeyed, the 
Magistrate may proceed as in section five 
hundred and twenty-five. 

527. If the person, to whom the order 

of the Magistrate, under 
section four hundred and 
tiaSes Ma^atrato twenty-one, is issued, appears 
is not shows cause agaiust it 
so as to satisfy the Magis- 
trate who issued it that it is not reasonable 
and proper, no further proceedings shall be 
taken in the case. 

528. If the Magistrate who issued the 

order considers that immer 
measures are necessary 
to be taken to prevent in^- 
nent danger or injury of a serious kinilRb 
the ppahlic, he may issuo such an injunction 
to the person, to whom the order under 
section five hundred and twenty-one was 
issued, as is required to obviate or prevent 
such danger or injury, whether a jury is to 
be, or has been appointed or not. 

In default of such person forthwi^th taking 
all neoe^ary measures ordered to be taken 
by such injunction, the Magistrate may 
himself u^ or cause to be used such means 
ai^ iJaay be necessary to obviate such danger 
oif to prevent such injury. 

No 8tu| shall lie in respect of anything 
neeesterilf or reasonably doneforthatpur- 

pos^ff ' '■ /V 

jS|9v Nothii^in this ifiiapter shall inter- 

^ tbe proviaMuSs <rf 

. :sXXly,ofl8«9 (ybrOe better 
reay^^H^, tki tervUeriee 

' w ef For*-8t, Qeergej, 

or of iiiotioa iui^4ouc of Act Sfo. v of 


1861 (/br the regvSiaiim of PetiOt) ', - ve 
seotidn ifrteen df Act Noi VIII of 1867 (for 
the repuU^m of Hvt Diri/rkt Police in 
Presiaeney of Boifihdy), of the Goveruor of 
Bombay iu Coupoil. 


CHAPTER XL. 

POBSBSSION. 

530. IVixenOTer the Magistrate of the 

' Magfatratohowto or a M^sttate of ' 

proceed if any die- a dlVISlOU of a DlStnct Or 

Ci. Magistrate of the first class, 

to cause bpach of is satisfied that a dispute, 
©peace. likely to induce a breach of 

the peace, exists concerning any land or the, 
boundaries of any land, or concerning, any 
houses, water, fisheries, crops or other pro- 
duce of land, within the limits^^of his juris- 
diction. 

Such Magistrate shall record a proceeding 
stating the grounds of his being so satisfied, 
and shall call oh all parties concerned in 
such dispute to attend his Court in person, 
or by agent, within a time to be fixed by 
such Magistmte, and to give in a written 
statement of their respective claims, as res- 
pects the fact of actual possession of the 
subject of dispute. 

Such Magistrate shall, without reference 

paiiy in pobbos- merits of the claims 

Sion tol)o continued of any party to a right of 
possession, proceed to inquire 
. and decide which party is in 
possession of the subjieot of dispute. 

After satisfying himself upon that poin^ 
he shall issue an order deoiling the party or 
parties to bo entitled to retain possession 
until ousted by due course of law, and forbid- 
ding ail disturbance of possession until such 
time. 


Explanation * — Such Magistrate may satisfy 
himself of the existence of a dispute likely 
to induce a breach of the peace from a. 
report or other information ; but the question 
of possession must be decided on evid0n(^|j,/ 
taken before him, / ^ 

If Magia^rate decides tluit 


oeitiier oftite imriiefi*' 


powesrion, ot i> vaebU to 
o«rWn«i, Wat^ satisfy hiihBelf. ae to' wlikj|< 

atta<^ H, until a competent Civil C^urt >^1 


•H. . OK 




Maik 




ir* 


Inrd 4«t0min<id, parties^ 

w.vh^ ottght tQ be iSi ponemlon, : . 
fSS. If« .di8|ittte ai^ codoeruing titei 
of *»o of any land or 
rjjSfc ofw^SSS vater, or any right of way; 
orwstwr. Ma^strate, . within 

wIk^ jurisdiotiou the subject of dispute lies/ 
inay inquire into the matter ; and if it appears 
to h^tcn that the subject of dispute is open to 
use, of the public, or of any person or of 
any class of pei-sous, such Magistrate may 
ora^ that possession thereof shall not be 
taken or retained by any one to the ei^clu- 
fiion of the public, or of such person, or of 
such class of persons, as the cose may be, 
until the person claiming such possession 
shall obtain the decision of a competent 
Civil Court) adjudging him to be entitled to 
such exclusive possession : 

Provided that such Magistrate shall not 
pass any suck order, if the matter bo such 
that the right of use is capable of being exer- 
cised at all times of tho year, unless such, 
i^ht ha^ been ordinarily exercised within 
three months from the date of the institution 
of the inquiry or, in cases w'horo tho right 
of use exists at particular seasons, unless 
auoh right has been exercised during the last 
of nnch seasons before the complaint. 

633. Whenover a local inquiry is neoes- 

1^1 un-xirr to pujTosesof thi« 

ddtQi«Qitifl b^uncUry Chapter, any Magistrate of 
. the fii-st class may depute 
any Mfigistrate subordinate to him to make 
the inquiry, and may furnish him with such 
instructions, consistent with tho law for the 
time being in force, as may seem necessary 
for his guidance, and may declare by whom j 
the whole or any* part of the necessary ex- 1 
Ileuses of the inquiry shall be paid. I 

634 Whenever, in any criminal Court, 

^ convicted of an 

row«r totestcHf© if ^ ^ . . 

{wwMMin im- Qitenee attended with cnmi- 

nai fbroe, and it appears to 
|ii<ih,£lourt that by such criming force any 
pewh haa been di«q)os86ssed of any immov- 
a|;^e plippcrty^ ^ihb Couk may order such 
per^ to be restoiid to possession. . 

No such order shsJl prejjqdioe nhy right 
over such inahsova^ prop^ Which any 
^laon may:bO tq : slmw;h& a civil suit 
536. NotUngin this <Aap 

saiHog Of ™ tki powm^* 0d%few, or 

<«tC(ii)MtonuidB«< a.piaisQa 

«rs of a CollMtw . w of 


irontteCloturti^ 


Court 


, ./i , ■■jCHAFim.xu, 

p? icaa Of Wrm abb . 

636. If any jjlNnoa, having anffioient 

Onlo. for mol.- . « rofiiHM 

tettaaco of wives and to maintain his Wife, or legi- 
cinidron. timate or illegitimate child 

unable to maintain himself,* the Magistrate 
of the District, or a Magistrate of a Division 
of a District or a Magistrate of the first 
class may, upon due proof thereof by evi- 
dence, order such person to make a monthly 
allowance for the maintenance of his wife or 
SLioh child at such monthly rate, not exceed- 
ing fifty rupees in the whole, as to such 
Magistrate seems reasonable. 

Such allowance shall be payable from the 
date of the order. 

If such person wilfully neglects to comply 
with this order, such Magis- 
orS^n every breach 

of the order, by warrant, 
direct the amount due to be levied in the 
manner provided for levying fines ; and may 
order such person to be imprisoned with or 
without hard labor for any term not exceed- 
ing one month for each montks allowance 
remaining unpaid : 

Provided that, if such person olBfers to 
maintain his wife on condi- 
^ ' tion of her living with him, 

a# his wife refuses to live with him, such 
Magistrate may consider any grounds of 
refusal stated by such wife ; and may make 
the order allowed by this section notwith- 
standing such offer, if he is satisfied that such 
persou is living iu adulteiy, or that he has 
habitually freated his wife with cruelty. 

No wife shall be entitled to receive an 
allowance from her husband under this sec- 
tion, if she is living in adultery, or ^if, with- 
out any sufficient reason, she refuses to live 
with her husband, or if they are liying 
separately by consent. 

537. On the application Of my person 
receiving or ordOred to pay a 
monthly allowance under the 
provisions of section live 
hundred and. thirty^six, and on proof of a 
change in the circumstances: cff sttch^p^ 
his wiffi, cv fMld, the Uag^trate may make 
sfich. alteration in the allowance or^cd as 
kO jMm provided title .total snm of 

leioeadcdv \ i- 


AXtemutton 

aUowiihoe. 


in 
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538. Atib|<y of tbe otdht of tftaiiitctoaAce 
1^1 be ^i^eu to the pe^n 
. for maintenaocie it is 

; looi guardian of 

such person ; and eh^U be enforce^le by any 
Ma^trate in any place where the person to 
whom the order is addressed may be, on tbe 
Magistrate being satishod as to the identity 
of the parties and the nonpayment of ihe 
sum claimed. 


PART XII. 


HISOBLLANEOITS FBOVISIONS. 


CHAPTER XLIL 
Miscellaneous. 

539. The procedure prescribed by this 

Procednrofamta. ^Ct shaJl be followed, SO far 
oollaneous criminal aS it Can DO, in all miSCClla- 
CM08 and procood- criminal cases and 

proceedings which are insti- 
tuted in any Court. 


; 540. Nothing in this Act shall be held to 

larirfio- O'* effect th« 
tion of :msidenay Or procedure of the 
PoEoe Ma^ratoa. trates Or CommisBionei:s i of 
Police, or the Police in the Presidoncy towns 
except so far as this Act expressly provides 
for the same. 

541. Nothing in this Act shall be held to 
alter or affect — 

<«)^ the . jurisdiction, or 
Of Landholders, procedure of landholders 
vA PoUot“*?b.’ specially empowered accord- 
cers. Cantonment ing to law in the Presidency ^ 
of Bombay, ^ 

(h) the jurisdiction or procedure of the 
heads of villages in the Pi*esidency of Fort 
Saint George, 

(c) the jurisdiction or procedure of village 
Police officers in the Presidency of Bombay, 

(d) the jurisdiction or procedure of any 
officer duly authorized and appointed under 
the laws in force in the Presidencies of Fort 
Saint George and Bombay respectively, for 
the trial of petty offienoes in military bazars 
at cantonments and stations occupied by the 
troops of those Presidencies respectively. 


SCHEDULE 1. 

BKAOTMENTS BEFEALBD, 

PART I. — Statute. 


Year and Chapter. 


Extent of repeal. 


53 Gab. iii, cap. civ. An Act for continuing in the East India Company, for a Section one hundred 
^ further term, the possession of the British territories in and Eve. 

India, together with certain exclusive privileges; for 
establwhing further Regulations fpr the Government of 
the said territories, and the better administration of justice ' 
within the same; and for. regulating the trade to and 
from the places within the limits of the said Company’s 
Charter. e 



Nmuber and year. 


Subject or Title. 


Extent of^ repeat. 


V 1341 An Act for the greater uniformity of the process upon trials for The whole. 

^ 5t»t© pflEtoes, and- the amendment of such process in certain : 

XV 'bf 1848/ An Act for the more extensive employment of Uneovenanted Sections thr^, fqi|r^;f 
Agency in the JudlciAl Bepartmnnt. five and sbt 








, Ta]l X^W <9C^XKVilB^ 


SCHEDULE I 
tXBT n.--4€W8l— (cwi^tnwieA) 



:V , • , fitie, ' 

^SSlEteut d repeal. 

■'/.XTol'MUr''' 

An Act for deekring ^od etmctitig tite privileges d Ntttive 
Offlcen end SoSdiers of the Armies of the three Presideficies 
iu respect of Judictsl aod JElevexme proceedings. 

So much as has not 
' been reprided. 

- ■ 4 15«, ... 

An Act to empower the Oovemment of Bombay to appoint 
Joint ZUUh Judges or Joint Session Judges. < 

Ditto. 

tlli»l 18M 

">’ ' ’ ^ 

An Act to extend the jurisdiction of Magistrates, under the 
58rd Oeo< iii, Cap. totlon 105, in cases of assaults, 

> forcible entries, and other injuries accompanied with force, 

, not bring feloniAs. . ^ 

. The whole Act. 

X 18S4 ... 

An Aet fer regulating the powers of Assistants to Magistrates, 
and of Deputy Magistrates appointed under Act XV of 1848. 

So much as has not 
been repealed. 

XX a u(f9 ... 

An Act to mriEO better provision for the appointment and 
maintenance of Police Chowkeydars in Cities, Towns, Stations, 
Suburbs and Baaars in the Presidency of Fort William in 
Bengal. 

Section fifty-eight. 

X^T of Ifid ... 

An Act for simplifying the Procedure of the Courts of Crimi- 
nal Ju^cature not established by Royal Charter. 

So much as has ho 
been repealed. 

xfaAim ... 

An AOt to repeal oertain Regulations and Acts relating to Cri- 
minri Daw and Prooedtne. 

Ditto. 

n^dtm -- 

An Act to authoiuse the punishment of whipping in certain 
cases. 

Sections eight, eleven 
and twelve. 

XXVniofl887... 

An Act to remove doubts as to the legality of certain sentences 
passed by tribunals, called Petty Sessions Courts, in the 
North-Western Provinces. 

The whole Act. 

xxxn «(18«7... 

An act to correct an error in Act No. XVII of 1862. 

Ditto. 

Vltra(1868 ... 

An Act further to amend the Code of Criminal Procedure. 

Ditto. 

XXVlJo{1870 ... 

To amend the Indian Penal Code. 

Sections sixteen and 
seventeen, and the 
two schedules. ♦ , 

X!X of 1871 ... 

An Aet to .provide for the appointment of Sessions Judges in 
Bengal and the H<»*Ui^West«ra Protineea. * 

Sections one, two, 
three, four, five 
and rix. 

Xirt Vn of 

in Aet for the Regulation of the District Police in the Pro> 
riden^ of Bombay. 

Section forty. ' 


PAET III.— RK3ULATIONS. * 

BwQkL BnaTnATions. 

, . > 


rKtte.' 


iXoftm ...' 

,* 

iv{th 'Alterations and MoAlica-' 
RsjgMteto 'by ’'the' Ocnrornor-General ih 

CbtmriliOn .thC' mri December 1^90, and subsequent dates, 
f(Wthe Abf^ei^rion and IDdai of Persons charged wjih 
Crimes otl&ilfeineanorfi^ ' ,, ■ 

' ' ' ' ''f' 

M ' ' ‘ , 

' thirty^iir.''^^* 

i' ■ 3M ' 


1 . Ill .Mi, 










taii iuw bi^BavBa. 



. ' ■ Thb '' lifa''9F''Sj|S^«!MBK», 1872. 

, . ■ • . _ i,, ■pt^aent: ■•■■<’ 

CAa»: Ifo. 177 05* 1872.- 

Spectal Appeal from , a Decidon paesed by 
the Subordinate Judge of East Burdwhn, 
dated the Ath October affiryning a 

decree of ike Moonsiff of Chow^ee Ousgram^ 
dated the ^hih July 1870. 

M«er Af taboodeen and others ... "*( Defts . ) 

Appellants^ 

versus 

Sliumsaodeen MuUick (Plff*) Respondent, 

For Baboo Qirija Sunker Mo- 

^ , zoomdar. 

For Respondent — Baboo Bama Churn Ban- 
erjec. 

It is not ftbsolutoly neccssaty uudor Section 25 Act VlII 
of 1859 that tbe boiimlariea of the Innd sued for should besot 
forth in the plaint it is enough that there is a description 
suffloiont to identify the laud. 

That tlio obj ect of the Butwara law being to divide the 
lands in as compact a manner as possible, one party may 
have to pay the jumma on a smaller area than the other, 
and it does not follow that the lauds to be awarded to 
each party should bo in eicact proportion to the amount 
of jummah paid by them respectively to CK>vcrnment. 

The facts of the case are clearly set forth 
in the judgment. 

Kemp^ tT., (Pontifex J,, concurring), — ^We 
think this Special Appeal must be dismissed. 
The plaintiff has purchased at a Goveruiiftnt 1 
sale for arrears of revenue the share of the 
defendant No. I in an Ay ma estate, No. 1104. 
The plaint alleges that the total area of the 
Ayma estate is 65 Bigahs Be. 8g. paying 
a jumina to Goveriiment of Bs. 7-12-7 pie 
that the defendants 2 and B under Section 
. 11 Act XI of 1859, made an application to 
the OolLeptbr to have the specific portion of 
land appertaining to their share, separated, 
that ^6 Collector, accordingly opened a 
separate account with the defendants 2 and 
3 ; that subsequent to that proceeding 
M^hlcii took plabe in 1865, the share of the I 
defendant Np. 1 which remained unprotected j 
by Seetibn 11, was sold for its own arrears 
and as the Goveminent revenue was satisfied 
froni i^e proceeds of that sale it was not 
neceeeairy seU ihe reiWning aharOs. 
The plaintiff purchased the share of the 
defendant No* 1 at the auction sale, and he 
now .sues sfyepng that the total arpa of 
the Ay mn* is 65 higahsvfic; 8g., that* the 


defendants 2 and 3 having opened a sapa^ 
ra^ account with the Collector under 
tibn 11, according to the provisions of 
which Section they were bound to specify 
the lands contained in their share and tho' 
extent thereof, and as they had stated that 
their share comprised 33 bigahs 7 cottahs, . 
that it followed that thexemaining areui 
namely, the difference between 65 Bigahs 
3 c. 8. g. and 33 bigahs 7 cottahs, was in 
the possession of his predecessor the defend- 
ant No. 1 whose rights and interests ho has , 
purchased under Section 54 of the Sale Act, 

Act XI of 1859 and that he the pla^tiff, 
as the pnrbfiaser of the share of the defend- 
ant No. 1 has acquired, all the ri'gMs wiiicb : 
were possessed by the defendant No. 1, 

The written statement of the defendant ia 
to the effect that the total area of the Ayma 
tenure was not 65 bighas but 48 blghas 12 
cottahs, that on the total area tlie defendants 
2 and 3 have opened a separate account of 
their share, namely, 23 biggas 7 cottahs 
which they hold under defined boundaries, 
and separate from the defendant No. 1, and 
that the defendant No. 1, whos# rights the 
plaintiff has purchased, was in possession of 
the remaining lands; namely, 15 bighas also 
within defined boundaries. There were 
other defendants in the case who set up a > 
claim to a portion of the claim under a 
Lakhera) title ; they set forth their , tHle 
i clearly and within definite boundaries, and 
with reference to their claims both, Courts 
have found that the Lakhcraj land must bo 
excluded from calculation, and both Courts 
have given* plaintiff a modified decree 
against the aefendants Nos. 2 and 3. The > 
grounds of special appeal are that this suit; 
is virtually a suit for partition of a revenue 
paying estate, and therefore that the Civil 
Oofiirt has no jnrisdiction to entertain it. 
2ndly, That the plaintiff not haying stated 
the boundaries of the land claimed, his suit 
should not have been entertained by the ^ 
Lower Court. Srdly, That the decree was 
incapable of exeeu^tion, and, lastly, that if , ' 
there is any excess over the 48 bigahs /, 
stated by the defendants tq, be the total ' 
area of the Ayma Melial, the excess ^ 
to be given to the plaintiff and defemiauts^;:v/^ 
in, proportion tojiheiamina paid by ih^ ;/ 
respectively to Government. We 
that the .first ground is not tenahle. ' p 

not a shit for partition, the doffmdaa^S;.Nbi.i ' 

2 and 3, as already obsemd, hare Sbparatacl 
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themselreii in so ftr as the prokectioa of 
their shares is eoac^rhed from sale by reason 
of tilie default of the joiiii proprietors, by 
proceed^ under Section 11 ^ct XI of 
1869* The present plaintiff did not sue to 
have a reotistribution of shares with a spe- 
eifle jnmma apportioned to each share, but 
this suit is for possession of the lands in 
tlie former occupation of the* defendant 
iSTo^ Ij, whoso rights and interests the plaintiff 
has purchased. 

On tlie second ground that the boundaries 
have not been stated in the plaint, it is 
aufficient to say that under Section 25 of 
Act yill of 1859, what it is necessary for 
the plaintiff to do is to describe the pro • 
perty in such a manner as may suffice for 
its identification ; it is not absolutely neces- 
sary that the boundaries should be sot forth 
and as long as the land can be identified, it 
is snffioieut and there is in this case a snffi- 
eient description. We, therefore, overrule 
this objection. We also think that the 
decree is capable of execution. Under Sec- 
tion II of Act X under which the defen- 
dants Nos***^ 2 and 8 opened a separatb 
account with the Collector, they are bound 
to specify the boundaries of the lands com- 
prised in their share, and we must assume 
they did so, for there is the Collector's 
proceeding of 1865 on the record, stating 
that the provisions of tho Act were com^ 
plied with and that a separate account 
was consequently opened under the provi- 
sions of Bection 11. Therefore the Lakho- 
raj lands having been defined and the claim 
of the Lakherajdar defendants Jhaving been 
admitted within defined boundaries, any 
excess over the 38 bighas 7 cottabs held 
by the defendants 2 and 3«*-minus tho lands 
awarded to tho Lakherajdur&^can bo given 
Jkosaession of to the plaintiff, and tho plain- 

already being admittedly in possession 
of 15 bigbas odd cottalis, the balance may 
be cuade over to him. 

With reference to tho last^onnd, namely, 
that 'the excess lands ought to have been 
given to the plaintiffs and to tho defen- 
dant Nos* 2 and#r in proportion to the amoimt 


of their respective 


i proper wn tot 


has been 


fonnd''by the JLower AppellaU* OoUrt that 
the lands in tha%sc<ipatioa of the defen- 
dants 2 and 3 ate more valuable than the 
lands in the oeoupaiioh of the plaintiff; tho | 
lands held by the defendants ate apparently 
homestead lands lu tho immi^diato vicinity j 


of homestead lands, and the lands held 
by the plaintiff are lands of a loss valuable 
description and do not pay so high a 
jumma as those of tho defendants. In every 
case of a ButwOra it does not follow that 
each party will have awarded to him the 
same quality of land. It often happens that 
01^0 party gets more lauds or less land, but 
of a more valuable quality than the other 
party; thm reason being that the object of 
a Biitwarah is 'to divide the lands in as com- 
pact a form as possible. One party may have 
to pay the jumma on a smaller area than 
the other, and it does not follow that the 
lands to bo awarded to each party should be 
in exact proportion to the amount of jumma 
paid by them respectively to Qovernment. 

On the whole case, we think, that the deci- 
sion of the Court below is a right decision, 
and we dismiss this appeal with costs. * 


Tub lira Sbptbimbbb, 1872. 


rrmni : 

Tho Hon'ble P. B, Kbmp, I 
„ C. PONTIKBX, I 


Judges, 


Case Nos. 213 and 214 ov 1872. 

Miscdlaneoas Special Appeal from a Decision^ 
pam*d by the J'udge of Midnapore, daUd 
Vith Apnl 1872, reversiihg an order of 
tie Moondff of Mvdmp<yrej datsd iheXX^ 
March, 1872. 

Woodoy OhandChoso and 1 Jmlgmesit^hton^ 


Deno Paraye 


Appellants, 


Chinta Monee Chowdhr/... JDecreeholder, See* 

> pondenL 

For Petitioner , — Baboo Ashootosh Mopkeijee* 

For tlie Opposite Party, — Baboo Moti Lai 
Mookerjee. 

When it is provod to the satisfection of the Ooni:t of 
Srst instance that a dofondant was pre^etatisd hy a sufBotont 
cause from appearing when the suit wm called on for 
hsartf)A on the second day, although he had appeared on 
^s Srst day of hearing, the paflm on 

eocmid of homing is m ex«parto judgment and we 
Cioui^ of nmt toirtaiice has jurirautioh under Sedoon 119 
Act VUl of 1K59 to set aside sqoh Judepn^ and appoint 
a day ftir proceeding with the euit 

The fnots may be aafeljr gatb9ted Iron 
the Judgmeat. 

Kmtip, J., (Pmti/eic, o<awuttrtaB.)*-Jt is 
admittoa eue judguMut iiw givrara 







» ^ij i i j j ■• ^ " ■ ’■" 

tbjefle.;tW3s ^ 

)mi l>y tifce ppppklw for Bigtancement | 
pf rent. ; tfie agent of thej 

plaintiff ippeare4; a^ncii gave evidence ; I 
upon ttite, t^e Depnty Collector in ]bia judg- 
ment observed, *Hhat notwithstanding the 
issue of the usual ‘^summons and the exe- 
cution of a Hoohhtarnamab by the defend- 
ant, the defendant had taken no further 
notice; of it, and that as the plaintiff’s case 
was sufficiently proved,, be decreed the case 
cx-parte iu favor of the plahitiff with 
costs,” Under this decree, the jumma ,pf 
the defendant, appellant before us, has been 
enhanced three-fold. The defendant then 
applied for a restoration of the case to the 
file under section 119 of Act VIII of 1859. | 
Tho MoonsifT, after taking the evidence, I 
idduoed by the defendant in support of his 
allegation, that he was prevented by suffi- 
cient cause from appearing when the suit 
was palled on for hearing, set aside the ex- 
parte judgment passed by the Deputy Col- 
leotor and appointed a day for proceeding 
anew in the suit 

On appeal the Judge was of opinion, that 
the decree is not an ex-parte one, for the 
defendant in the rent-suit was represented 
on the first day of hearing, and, therefore, the 
fact of his not being present or represented 
on the 2ad day of hearing, cannot turn the 
order into an ex-parto one, and this being 
the case, the MoonsiflT acted vjithout juris- 
diction in allowing a rehearing under sec- 
tion 119, He accordingly reversed the 
order of the Moonsiff. 


\ ^ ' . . - 

suit” We mark the difference ^ here, that 
in the first part pS the section it i& said, thpt 
no e^ppeel shell *lie from a judgment 
ex-parte against a defondant who has not 
appeared, while in. the latter part jthe 
section, "the law says that a defendant ( gener- ; 
ally), -who is prevented by sufficient cailte 
from appearing y^hen suit was called 
for hearing, may apply. Now, in thi^ case , 
there can be no doubt that the Hoonsiff has 
found on the evidence,' that the defendant 
was prevented, by the fraud of the plaintiff 
who induced him by false promises of ' 
coming to an amicable arrangemeni^f and 
that he Wduld take rent from himf at the 
old rate for liis tenure, from appeaifing when 
the suit waf called on for hearing* We, 
therefore, think that the suit hating been 
decided ex-parte^ and- the defendant having 
proved to the satisfaction of the first Cdurt^ 
that he was prevented by sufficient cause 
from appearing when the suit was halleddu 
for hearing, the Moonsiff was perfectly rjght 
in setting aside the Wparte fudginent and 
appointing a day for preceding ; with the 
suit. We, therefore, reverse ^he decree of 
the Lower Appellate Court, and affirm the 
order of the first Court restoring the case 
to the file. 

The suit will accordingly go back to the 
first (’ourt for a re-trial, and these appeals 
will be allowed with costs. 

Pleader’s fees 1 Gold Mohur. 


The 13 th September, 1872 . 


We think this decision is wrong in law, 
Section 119 enacts that no appeal shall lie 
from a judgment passed ex-parte against a 
defendant who has not appeared.^’ The Sec^ = 
tion then goes on to say ^ ** 3ut in all cases 
in which judgment may be pOssed ex-parte 
against a defendant” (and here the words 
^^ whb did not appear” do not occur ), that , 
defendant may apply within a reasonable 
time h-ot exceeding 30 days, after any 
pijooess for . enforcing that judgment • has 
been wbxe^uted, , for an order to set it 
aside, and if it shall be proved to the satia- 
ftntaeiii-of thu Cour^ cither that the sum- 
mons ' not duly ' 'served , or , .that the | 

defondfimtV^os prevent^^ by^^ anj^BiiSicimit ] 
eahifo * when the suit was 

call^ on for hearing, the 43onrt Ifhall p^s 
nn >;t6 set aside \ the judgment and 
' Am ' M pro(jeed|*^;jri^:.% , 


Present : 

The Hon’blo Sir R. Couch/ Chief JusUce 

„ W, AiK8LrE,...*..7twfye, 
Case No. 336 of 1872. . 


Special Appeal from a Dedeion passed hg the 
Offg, Judge of Oyah dated ike Sejdem* 
her 1871, affirming the decide of the Sub* 
, ordinate Judge of that distnet, dated ihe 
2Sth January IB7L ' 


Dpolee Ohind fp^ self and 
as guardian af JDergo 
pal Xall and RLunhoya * ' ^ . 

Lall, minors 

■ /. vmm 
Musst. OomJah Begum. 4. 

For AppellanU^Bnhoo Kall;^/| 
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[Dee.^ 


oould not be done, in coneeqoenoe of tJ» 

1 \pnri. where It can be done, Abet li the conne 

^ ought to !« adopted. 


’^'“05* O'lgl.t to !« adopted. 

*'“® present case, when t^e ftonsidet 
*^‘0 jiulgn'rot which Mr. Allan has read, 
ia»l>efeiauj»poul by which the Judge sent ' the case back to 

It is not necef^^ary to act out any facts the lirst Court for certain matters to be 
In this c*ise as the decision turn only inquired into, and road the judgment now 
itpou thd construction of Section 3511, Act appealed again^^i by tlio light of the first 


Vm of 1859. 


judgment, I do' not sec any reason for being 


CoUi!LCJ.,fAinaie,J,,cmcuriingA^B^^^ dwsalisfied with what the Judge has said. 
tipnSSllof Act vm of 1859 directs that P considered the case and 

the judgment shall contain the point or conclusions which had been 

peiats for determination, the decision there- hy the first Court ; he says t^at ho 

upon and* the reasons for the,decibiou : and them to bo correct. Jn this case, 

where the judgment does not contain thorn, I see no ground for eren sending 

it may be said that there is an error in the Jr requiring him to state 

procedure. There is no error in the iuvesti- , ® detail, and as I have said 

g^ktion of the case or in the docibion, as the certainly no ground, for reversing 

case may be perfectly well decided, although "is decision. , , . 

the reasons are not stated in the judgment: l" regard to the other point, wo have 

I think, we must suppose that the Judge expressed our opinion that the 

hsa made up his mind, before he proceeds ol'J^ction cannot prevail. No authority has 
tp write hia judgment, before ho finally produced to us for what was contended 

writes it, «ien is a ground for a buocial Appellant. The 

appeal. An error in the procedure is so ai;pQal must be dismissed with costs, 
when it may have produced error or defect 

h tho decieioft of the case upon tUo medts. 17 tl, sei-tsmbbb, 1872. 

It does not appear to me it can be held that 

the omission to give the reasons may have Present : 

done this, and therefore 1 cannot consider The Hon’blo F. B. Kemi*, ) Two of the 

it. a ground for a special appeal; and for * > Judges of this 

mersing the decree and remanding the „ 0. Ponufex, ) Court 

case fqr re-trial, 1 cannot agree in those Case No. 437 of 1872. 

decisions in which that appears to have „ ... , . • • * .i t ..i * 

been done, and the party appealing to this Speciui Appeal fi^om a DeoiBtm pnmd 

Court hne hadate-trialorro-hearingoftho 

case eimply 'beoanso the Judge ha* not iu f f loberim, aJfEm- 

the firafcin^ce given the reasons for hia f/ '' f 

deoision. At tho anme time it ia important 9'* 1871. 

tjhie Court ahbuld see what the reasons Tekait CharaAian Bing, ... (Pf/.) Appellant, 
m (4mi «t>iM>]late Oonrt were, so that it may vereue 

b« Ubde to daeide whether there has boen 

any inbstautial brror in its decision, ami ^ x 

in e^ses where it appeors to this Court to ...{Defi.) Bespondintt. 

be neoMMary that the Appellate Court /hr Appellant.— Mr. Woodroffe and Baboo 
should fully etate the reasons for tbs deci- Tarnoknath Butt. 


of the 


* > Judges of this 

„ 0. PoNUFEX, ) Court 

Case No. 437 of 1872. 

Special Appeal from a Decision passed hg iM 
Judicial ConmisHioner of ZiUah Chota 
Nag pore f daUd the 7tfi 0< ioher 1871, affirm- 
ing 0 decree of the Dcputjf Commissioner of 
Hazareebaugh, dated the 0th June 1871® 

Tekait Chutatnan Bing, ... {Plffi) Appellant^ 
versus 

Roop Ob and Chesior and ^ 
another . . . ( Deft, ) Respondents, 

ForAppellmi, — ^Mr, Woodroffe and Baboo 
Tarucknath JOutt. 


sion., the ptoper course it scums me ffior Xespondenti^BnhooH Kallymohnn Do<is 


would be not to reverse the decree, but to 


and Mohiney Mohun Boy^ 


reqoireth* Judgo of the Appellate Court « a,rf(rfK«mtf«..e<«irtaw«tii«« 

to stetethe reasout. The CenH would re- tii©AbwnWoPtjwwBr4$^iwiv>i UrfjViafflw, 

v,«f ii not Uin*t grant t(9i tlJ« wrol pfpo 

tala the case on special appcai, pot W national Hit. of tliefrrantee there a^o in th« de«4oUi«r 
would return the proceedings to tlie Lower waiSewWfth oUfiyj^iwtu.tbt^wntrnry. 

Court, and require tho Judge to state tho In this appeal, the decision turns upon 
reasons. Xhoie may be cases wl^ero that the coustrttotion to be put upon the deed of 
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ButcsbUlt&aiiiab; granted ; by the grand 
father of therep^ial a^dlant to the father 
jfd the special reepondeli \ 

The deed is date^ the 4th* of^ May 1821, 
The grantee remained in undSturbed pos- 
session up to 1275y or for 47 years from 
the dale of the grant. 

The grantee applied to thn Golleator for 
mutation of nauies on the Towjee or Go- 
Tomment Rentroll, and an order was passed 
by the Collector after due notice to the 
grantor, by which order the name of*the 
grantor was expunged from the rent-roll and 
thename«of the grantee substituted for the 


TnO object of the present suit is to hare 
it declared that the grant is a life-grant. 

Both the Lower Courts have found that 
the grant is not a life-grant, but one which 
conveys hereditary rights. 

Mr. Woodroffe, who appears for the spe- 
cial appellant, contends that in the absence of 
specific <words, such as ^^nusldn hdd nusldn** 
** furxnnd^n bad furznnd^n,*’ tne deed cannot 
ho construed to create hereditary rights. 
Several decisions of this Court and of the 
Privy Council which refer to leases were 
referred to in the course of the argument. 
It was also contended that there was some 
oral evidence which wont to prove that> the 
grantee during his life-time had by his acts 
shewn that he considered the grant to be 
one which did not cease beyond the term 
of his life. 


We have carefully considered this deed. 
It appears that a former Kajab, the grand- 
father of the special appellant, made a gift 
of the village in dispute which bears a sepa- 
rately recorded Government rental of" 16 
Rupees per annum to the father of the 
special respondent for a consideration 
of sicca Rupees 1,875. Iho deed was 
registered by the Caaee and its execu- 
tion is not disputed. The present valuation 
put, it must be remembered by the plaintiff, 
on the property, is Rs. 8,400. The price 
paid nearly 56 yeark ago must be considered, 
looking to the rerjy great increase which 
has t&eu the value ^ of landed 

pr^]^eriy:iti this country, ^ to be an adequate 
'price- '-K' - 

The words of the deed are clbar.^ The 
grantor states that in eiohange for Rupees 
1>875 I have, giveh y^^^j grantee, thr 
village, ih^l 'have eausri you to ,be pnt Jn 
piossesf^iohi^^ these trerds occury ui>;. 


^ Neither I nor those who will stand in my 
stead, tlmt is my successors, have n[OW, or 
shall ever have, binder any circumstaheeS or V: 
from any cause whatever, any right, demW ! 
or contention, in respect of the said ! ' 
village.*^^^ ' ’’''v'J 

In the cases referred to by the learned 
Couhsel, the proprietary title remained, ' 
the lessor, in the present case that title ia 
absolutely alienated and js vested in the . 
grantee. We are, therefore, of opinion that 
the Lower Courts have correctly construed^' 
this document. ! 

Mr. Woodroffe read the evidence which, 
it is alleged*, bears upon the conduct of the 
grantee. The witnesses who are dependants, 
of the grantor state that they heard the 
grantee say that he had only a life interest 
in the property 1 such evidence^ oven if it 
were admissible, is obviously untrustworthy* 

The special appeal is dismissed whm 
costs. 


i» (SDUvt 


Thb 4Tn Bbobmbbb, 1871. 
Present : 


Mklvill, 

Kbmball, 



Suit No. 59 of 1870 

Regular Appeal from the deePee of the Suhor^ 
dinate Judge of Ahmed%agore in suit 
RTo, 1897 of 1861. 

Kakaji bin Ranoji and others {Defts) AppU, 
versus ^ 

Bapuji bin Madliavrav {Plff*) Reepondent 

I For Appellant-^l^ahvi Shantarara Naraytn. 

For Respondent^iyhitnj Lall Mathura Das. 

Held with roforonoe to Seo. 7 Aet V|n of if tho eftaae 
of fiction in the Crat euit in the aame ns tbftt |n the »ooond^ 

BHit, thea the second suit is barred in yespect of anjijr portl<Hv 
Qf>the claim omitted irem) the fii'staiUt.. Where' the ^rat 
shit was rogtotored on the ground of its net including the^ 
whole claim there is no legal bar to a second suit ft»r.the^ ^ 
whole property; the causes ofactionlming distinct. ; 

Held that it is snflioicnt for Plaintiff to shew that he ' , 
the Oefendants are the only reprecentatlrot of the par*, , 
son who la(^t held the property in dispute. r; ^ 

Held that there U no legal bar to the award ol wasUat or , 
iateresHor the period during which a suit is ponding^ . 

cTerJemg that period. 

B appears that in .1856 plaintiff bmuigkfe; ' . 
a suit ’'for his one-third shar^ of ' 

ot the deshmwchi allowances in a ! 

— 

• ^ThUisft Uti^iU ' -'r; '' 







; min$ fht ’iatildWaise'es 
4;',V fiiially;. 

4r&tfio5|mi^ '0(>ti‘t^-ia appeal; 

was. ba'd 
teservatiott li.eon-;; 


' was accorditigly" 
'' for the plaintiif^s 

^ ■' .ancestral property, 

tl^at,the:auii Wa^. 
’ Sy#eiJ?i' IMi t6 the family custom 

Kjiihaiie'r of the suit was indivisible, 

B ifeydinote Judge overruled the plea 
the suit, and decreed the claim with 
ir^m date of suit 'io the date 
tibii. ' ;■'’ . » ^ 

< ti qphtended bn behalf of the ap- 
jMlhhls wt the ;Siiit wah barred under 
geetibu;? bf AetVIIIofl85#^That plaintiff 
was bbu^d to' prove his descent from the 
* niigkiill' girantee and to shew what was the 
B^are of each of his other surviving heirs 
bud t^ai the Lower Court was suing in award-* 

, six years. 

ar^ewiiper cbutra-^that Section 7 
\,Oty^ ijPiipcedura Code did not apply, as 
the. suit was instituted before it came into 
bpa^atibti’»^that the causes of action in the 
; suits '^ere distinct, that plaintiff has 
proved thht the property claimed was last 
held , by the common ancestor of plaintiff 
'' imdMbfdidi^ that therowos noiaw^ 

award of wasUat to six 

(KtmhoXl J, 

dbnCMm"ap):^!Ehis a suit for partition^ 
of the loud and emolnmeuts attached to a 

''-^'I^Jl^eliiniu)^ has been .taken 

part, if not entirely^ 
See.!f of Act ?IIL of 1859, the 
, .^ii^^ft^vipgln,a'' action sued for 

now claims. 
hfbUgW/in 1858, 

' ‘ 4if i|i|'deb^d;' !by -iadr 'Bivahi , Adalif . 

' ;jffie^^l»t'has .ttbt^h^'[*'ptbduced 

. hefiire 'UaL -Imt ' 'top tbb' ■, judMent it appeawB 
ih^i. iliel iuSd-' 'ihe ''' P?e.se^ , 'i appel- 
lahtiio yebbWi^i^'ibV^Jtbp , 

of 

Siuna^e, 

self, the . right ' > U' fatfi|«i^|^e-fbr:; 

/'ft share of thef'aafroT»|]|iij.^i^ 

) jmr^anas. The dnil''|W3^iu^)lt'’bf 
■;;.^dalttt Was, in these tef ms 
‘ ’Wou^ring'in bpimoh ,^iih tMb.;^h|ige ^hb' 


admitted this specif 

Judge 'ought ''to' hai^;;te#;>khibit'’N 0 .';l* 
in conjunction with efybft IfoJ'1^9, and that 
Bapti is not ;there]^ prebiilded from suing 
for his shdl^e of the wcdan, fihd^ howeter, 

' ^at he has only sued fbr a portion of his 
\^hare, and not for his whole share, which 
it is requisite fbr him to dn, as no 
has yet taken place in the family, i The 
Judge's decree, therefore, so far as it throwis 
out Bapu's ckim as bemg improperly 
brought, is affirmed/' 

From the judgment it is clear that the 
Sadr Adalat declined to eater «into the 
merits of the claim. They rejected the 
claim on the ground that ah action in that 
form was not maintainable, and they at the 
same time pointed out to the plaintiff the 
proper coarse for him to adopt. 

He has now adopted this course, and it 
would certainly be strange and but little 
creditable to our system of procedure, if 
I we were obliged to hold that the, present 
action is barred by the former pit, in 
which nothing was decided except that.tlie 
present action was the remedy to which the 
plaintiff should resort. ' 

There has been argument at the 

bar on the question whether Sec. j of Act 
Vm. of 1859 can affect this case, peing 
that the former suit was brought and de- 
cided before the Oode of Civjl jPrbceduire 
was enacted, Judicial Ubmmittee of 
the Privy Council seem* to have held tlie 
section applicable under such circumsiaacea, 
and we are informed that a Di'^'ision Bpch 
of this Court followed that precedent in „S. 
A. No. 814 of 1886 (cj, decided oii the 
26th August 1867J. Were it necessar| 5 h for 
us to decide this qu6fitioh,‘ the great yes- 
“poot which we feel for every q^isibn of 
the . Privy Council would ,, ipduce us 1(if ;>we 
were satisfied that it was tli^r ddibefite 
iafontion to give retrospective effect 'fo a 
prqrision of a statute affecting nbf duly 
prbe^ure, but rights^ to find th§, best iba- 
sonawe cpuld for a decisjon whlp:#0 shc^^ 
feel bound,; fo foljowj but whi#,;i?t^'dfog, 
0 jit now does, unexplained, a|>pea|^ ‘So 
ifoboncilable With the eilijlbli^od 

;rules foip the cons Motion Of stathte»! ;':Sii 

.o' V " ' ' ; ' •/ 

‘ ' i"" 0 ; 

. .... -s, . 

,4 * 4 *te? 0 «r 

or 8 <?V .'V . 

■*. /< 'iv:,;!' 
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are h^ppy to b6 aparod tho aecoasity of 
60 doing, as wo afo of opinion that, evoti if 
it be admitted that 6oc. 7 is applicable, it 
does not in aby way bar the present snit. 

That section says that orery suit shall 
include the whole of the claim arising out 
of the cause of action. * * 

* * If a plaintiff relinquish, or omit 

to sue foi^ any portion of his claim, a snit 
for the portion so relinquished shall not 
^terwards be entertained. 

Now, eridently tlio first thing to be consi- 
dered, in applying this section, ia whether 
the cause of action in the second snit is the 
same as in the first. If so, but not other- 
wise, the second suit is barred in respect 
of any portion of the claim Which was 
omitted from the first suit. 

In the present case it seems quite clear 
to us that the plaintiff'* s claim docs not arise 
out of the cause of action which was put 
forward in the former suit. 

In the former suit tho plaintiff’s supposed 
cause of action was a right, as a member 
of an undivided family, to demand a share 
of a particular portion of the family pro- 
perty, and to leave the rest undivided. In 
tho present suit, his cause of action is a 
right to have the whole family property 
(whether held by himself or others) brought 
together and divided. So far from these 
two being the same cause of action, they 
present all the difference which is expressed 
by saying that the one is cause of action, 
and tl »0 other is no cause of action. If 
the former suit had been for a general par- 
tition, and the plaintiff had omitted to in- 
clude in liis claim the whole of the family 
property, there would have been some 
ground for the appellant's objection. 

As was suggested by Mr. Justice Kem- 
ball in tho course of the argument, the 
case is analogous to that of one of several 
partners who sues another partner for his 
share of the profits arising out of one 
particular partnership transaction, and is 
told that his proper course is to sue for a 
dissolution and an account. Could it be 
said that a suit for dissolution, and a gene- 
ral distribution of assets and liabilities 
among sJl the partner^ was founded on 
the same cause of action as a suit of which 
the object was a continuance of the part- 
nership, and the settlement of a single item 
in dispute between two of the partners 7 

Being of opinion that the cognisance of 
the suit is not tarred by Sec. 7, we have 


farther come to the conclusion that the 
plaintiff is entitled to succeed on the me* 
rits. 

The suit was originally brought against the 
four appellants, who, together with the plain* 

tiff, are the bnly descendants of MadhavraVt 
by whom it is admitted that the whole wata» 
was held. The defence of the appellants 
was that there were a number of other 
shares, remote relatives, and representatives 
of two other branches of the family ; and 
it is contended that the plaintiff was bound 
to trace back his genealogy to the original * 
grantee of the mian, and to prove that no 
other descendants of that grantee^ except 
himself and the appellants, are in existence. 
Wo do not think that he is under any such 
obligation. Frtma fade it was sufficient 
for him to show that the ^whole teuton was 
held by M^dhavriiv, and that he and the 
appellants are the only representatives of 
Madhavrav. Twelve other persons named 
by the appellants as co-sharers have been 
joined as defendants, and it is for them to 
show that they have any rights which oper- 
ate to restrict the plaintiff's ^rima facU 
right to treat as the exclusive property of 
himself and appellants property which has 
for a great number of ybars been managed 
exclusively by them and their common an- 
cestor Ma,dhavr^v. 

The case set up by the appellants is that, * 
in accordance with a family custom, they, as 
representatives of the eld!est branch of tho 
family, are entitled to the exulusive manage* 
mont of tho waton ; that the plaintiff and 
tho distant relatives who have been joined as 
defendants are entitled to majntonance and 
nothing moro ; and that the plaintiff, haring 
had throe villages assigned to him for his 
maintenance, has no claim to anylhiug more. 
There is no proof whatever of the existence 
of any such family custom. Of the twelve 
persons named by the appellants as co- 
sharers, ten only tave appeared. Of these, 
three (witnesses Nos. 392, 294, and 295) 
know nothing about any maintenance having 
been paid out of the watan to their branch 
of the family. The rest declare that pay** 
ments have been made to them for mainteu* 
ance, and they are to a certain |exteut 
corroborated by the plaintiff's witueia 
No. 223. Receipts for those idleged pny* 
ments arc also produced by the appellautC 
(exhibits 94 to 141). We oonaioW that 
evidence is not auffloient to eatabM 



88 


THIS LAW OBSBKVBB. * BuUngs. 


Civil 


[Ike. 


Auy ri^ht of tliase defendants to share in 
the mtm. The receipts hare all been giren 
since the plaintiff’s olaim to a third share 
was first madC) and the wording of the 
receipts clearly shows that at the time when 
the receipts were writtenj it was in contetn* 
plation to use them for the purpose of 
resting the plaintiffs olaim. They are^ 
therefore, of little nr no value. The state* 
pients of the defendants as to the payments 
made to them are very loose and vague. 
They do not say that they received any fixed 
annual sum for maintenance, but that when 
they wanted ten or twenty rupees for thoir 
expenses, they received it from the first 
appellant or his father. Considering the 
extreme care which the sharers in a watan 
ordinarily take to define and to exact their 
full rights, we can hardly regard such a 
statement as erediblo. Bncli a primitive 
mode of dividing the proceeds of the watan 
might be intelligible if the defendants had 
been living together as a united family, but 
in point of fact they have been scattered 
about in different parts of the country for 
years, if not for goneratious. Their names 
are not entered in the Government books as 
sharers in the watan, and they liave never 
had any voice in the management of the 
t^atan. The appellants now put forward 
these defendants as sharers in the watan ; 
but it is shown that daring the interval 
between the anit of 1*85(> and the present 
suit the appellants nogociated with the 
plaintiff on the basis that they and the 
plaintiff were the solo proprietors of the 
tcufan. On the whole, We do not think there 
is any satisfactory proof either that there are 
any sharers in the watan except the plain* 
tin and the four appellants, or that any 
payments have been made by the a])pellantb 
fur Which they are entitled to credit in the 
oalculntion of mesne profits. 

The defendants who were subscquenily 
joined in the suit did not appeal against the 
decihioa of the Subordintpte Judge ; but at 
lact moment, when the Pleader for the 


appellant had almost concluded his reply, an 
application was made on their behalf that 
they might be joined as appellants. This 
was, of course, refused ; but they have not, 
in fact, been at all prejudiced by the refusal. 
They have had the full benenfit of Mr. 
Sh^nt^r^in’s able argument^ the whole 
object of which was to establish tho rights 
of those defendants whom ho did nominally 
represent, and thereby to procure the rejec- 
tion of the cldingL against those for whom ho 
appeared. 

Wo think that the plaintiff is entitled 
to tho share claimed by him, and to m^sne 
profits from the date of suit till the date of 
execution. Mr. Sh^ntjiram has contended 
that mesne profits cannot under ouy circum- 
stances bo awarded for a longer period than 
six years j but wo know of no provision of 
any law of Hmilation which prevents a 
court from awarding mesne profits or inter- 
est during the whole period for which a snit 
is ponding, however long that period may 
bo. We should be very sorry if any pounlty 
of the kind wore imposed upon the victims 
of the dilatory action of our courts. An- 
other objection which Mr. Shfintdrdm has 
taken in tho matter of costs appears to us 
equally unsustainable. He contends that, iu 
his valuation of the suit, the plaintiff ought 
not to have included tho value of the tluce 
villages in his possession, since he was not 
suing for a share of those villages ; but in 
fact he was suing for his share of the whole 
family property, and it was both right and 
necessary that he bhould bring into account, 
as the subjoct-tnaiter of this suit, the whole 
of the property, whether held by himself or 
the defendants. 

We affirm the Subordinate Judge’s de- 
cree, and award mesne profits (to be deter- 
mined at tho execution of the decree) from 
tho date of the institution of the suit till 
the date of execution, with costs through-* 
out on the appellants. 

Decree accordingly. 
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SI^gpMBBB, 1872. 

Y. H. SoiiupH, Esq. 

EttjEtATA. 

Above CvKudar Order No. 10 of jj. uy «>ov 1S72, 
add ** V. H* SoHALOHt Esq., and " before 
*‘A MoNKt* Esq., and above Circnlar 
Order iTb. 11, enter ‘‘A Monbt, Esq., 
c. B." 

No. 1. • 

It has beea ruled* by the Government 

.BesoiuMon No. Fioanml Depart- 

11 00 $ dated the i2th luent, that m future the 
July 1872. expenditure to be incurred 

on acoount of considerable undertakings 
lor the improvement of Government estates 
must be budgetted for like any other works. 

2. Under instruction from Government 
the member in charge requests, therefore, 
that local officers will “send up budget 
“ demands for such works for the ensuing 

year in good time, after consulting Public 
“Works Department officers and procuring 
“ necessary details. Such expenditure will 
“ 1)0 imperial, and will be kept apart from 
“ provincial estimates.'* 

3. It is presumed that in most districts 
the budgets for 1873-74; will have been sub- 
mitteS before the receipt of these orders, 
but charges to be admitted under the Go- 
vernment Resolution above alluded to may 
be included in supplementary budgets, 
which are now receivable up to the end of 
November next. 

No. 2. 

With reference to para. 1 of the revised 
setiflement rules, which have been circulated 
with orders No. 41 9B., dated 24th July 
1872, Section IX, Chapter VIII, page 154,^ 
of the Board's Rules, is hei*eby oanoeUed. 

No. 3. 

In clause 6, Chapter IT, Action X, at* 
page 31 of the Board’s Rules, for the wqrds 
“ at the commencement in line 2, sulwti- 
tute the words on th^ last day/’ 

No. 4. ' 

Thb following is added as clause 8 B, at 
.page 284, Board’s^Rules:— 

** Possession assumed under the last pre- 
ceding rule should r be merely temporajpy 
“ until it has been asoep^tained whether pr 
“ net Ihe channel round the island is f^rda- 
/* We throughput the year. If the ehaunel 
** be found to be not so fordable, the land 
" should be considered the proper^ of Go-* 

. “ yernmeht and should be smedw” 

/ A. Mojstbt, o.B. 

''Na-5. ^ 

tioently submitting to Government 


Department for, the official year lS!ffl-7^, 
the Member in charge found it neceSsaw to 
record the following remarks : — 
“Notwithstanding the special ihstruOtiptis 
issued by the Board to District 
“in Circular Order No. 8 of Septoml^^ 
“ 1869, the explanfi.tions regarding thefluc- 
“ tuatrons in the reVehue furnished to the 
“ Superintendent of Stamps by local Officers 
“ have generally been found very insufficient, 
“ so much so th4t the Superintendent re- 
“ ported his inability to supply for the - 
“ Amiual Report the reasons of increase and 
“ decrease in the respective ^ districts. More 
“stringent orders will now be issued to 
“ District Officers to furnish their etplana- 
“^tions at the close of each year in a form 
“ to be especially prescribed by the Board, 

“ and to submit copies of those explanations 
“to the Board.'* 


2. It was apparent, in most instances, 
upon refefbnce to the original rotums render- 
ed to the Superintendent of Stamps, that 
the explanations offered by Treasury Officers 
bad been sent on without any examination 
or revision such as ought to have been made 
by the District Officers in view of the moans 
at their disposal of ascertaining full parti- 
culars of all causes Of fluctuation in the 
stamp revenue in their respective Districts, 
which Government expect to be properly and 
fully explained, 

3. District Officers are now specially re- 
quested, in continuation of para. 2 of Circular 
Order No. 8 of September 1869, to givi 
their careful attention to the submi^ton of 
intelligent and complete explanations in the 
monthly returns sent to the Superintendent 
of Stamps, regarding any uior^ease or de- 
crease in the sales Of each description of 
stamps. To secure uniformity, the Member 
in charge desires that the explanations at the 
close of each year be submitted in the uu- 
deruoted from;^ 


Dswstpnon 4t SVMW. 


.dhesivti IneJndIng Beedpt, Shape] 

Tntieieir. Foreign Biti, tJM Cuitom* Sinropi. 
toondie or KBehango, inoUidins WU c 

X4dlng SiA^Jtips. 
uOlebl, indndhiff l^lof 

rw^iS*Sr*1i»«iwdin3 w«»iov 

OuBtoou ftinl Snit Bond; 

Sttlpliw fthd Armi Lioenoft wiaa;w< 

One copy ahoul^ iB 


Amovsw 

OP 

1 

1 

n«. 







I ' 

■V'T 


,t4'the 


IKE uw OESEAtm (Hfeulfffi, 




Metfetm 


this Office^ to which a ^i^rterfy Botum, ia 
the eathe ehovkidi alao be subi^itted 
t/ut O0mmim0ner- No copy of the 
Betura is required for the 
dhperiuteiMleat of Stamps^ to whommoutbly 
retards are fixraiehod. 

V. H. BomvoM, Esq. 

No. 

M aU settlements now require the eano- 
tion of the Board of Revenae. Return 
No* XIII is no longer nooeasary. and should 
l>e expunged from the List of Returns*’ 
at page 202 of the Board’s Rules. 

. No. T. 

Ik the first line of para 18, Section I, 
page 341, Board’s Rules, substitute the words 
^ monthly accounts currout” for the words 
** monthly bills,*’ and expunge the last clause 
lu the para, begiunjug ** and an account cur- 
rent, d50.’^ 

A. MoKst, Esq., o. b. 

No. 8. ♦ 

Amn the words ** this year** in line 7 
of Curoular Order No. 7 of August last, 
insert the words ** upon hia income during 
year ending 31st March 1872 (vide 
^^cplumu 4 of Form C prescribed m Fman- 
^*oial Resolution No. 2887 of 19th April 

1872) provided Jhat, in the case of a per- 
** son first beeomiug chargeable under this 
'^part within ^e year of assessment, or 
** within the year next before such year, he 
"may be assessed.” 

No. 9. 

Foe the present form of certificate in 
Chapter XXI, Section 11, Clause 3, pages 304 
and 305, of the Boards* Rules, substitute 
the following 

1 do hereby certify that 1 have personally 
counted the stumps in store 
at Sudder or Head Quar- 
tet SMion Of the Dutrktf 
on the , the 

actual value of which is 
Rupees* , and that thOiRules proscribed in 
Chapter XXI of the Rules of the Board of 
Revenue are duly observed in the District. 

I else bold similar certificates as to the 
stamps at all tiub-Divisions iu the District 
having been counted by the ofiicers con- 
cerned on the dates as per margin, the 
actual value of which is Rupoe^ 

I ftxrther certify that I have compar^ the 
balance as shown by this Account iSith the 
balance shown in the Memorandum St foot of 
the Monthly Cosh Account of this office for 
and that they agjn>?. ( Where they 
do not agree, substitute, " and that they dis* 
Sgree to the extent of . X atti enqutiv 

'tng into the cause of this dmferenee.”) | 


• NOTK-noro 
tm>ou4kt in 
woi^ and SsuieB. 


iV. B . — lu PSfltriet* wiling th«i« «n no 
Sub'Dividons, the vot^ in itnUoa in pfvrft. 
1. and the wbola of pWft. % ot tho fcbow 
form of Gertiiioftte are to be omitted. 

' No. 10. 

In continuation of Circular Order No* 11 
of April 1872, the following orders of the 
.Government of India, Fmaucial Department, 
No. 2025, datocT Simla, the 16tb August 
1872, addressed to the Chief Secretary to the 
Government of Bombay, are publisned for 
general information : — 

I am directed to acknowledge the receipt 
of your letter No. 3099 — 31 AR, dated Ist 
July 1872. 

2. It appears that tho Government of 
Bombay has sanctioned the refund of the 
excess stamp duty paid on Letters of Ad- 
ministration of an estate the assets of which 
were subsequently proved to be less than 
what they had been estimated to be at the 
time duty was paid ; and it is suggested that 
as the Court Fees Act, 1870, does not 
authorize the grant of refunds of stamp 
duty under such ciroumstanoos, provision 
might bo made by law to meet similar cases 
iu future. 

3. In reply, I am to say that the Gover- 
nor-General in Council confirms the sanction 
accorded by the Local Government to the 
refund of the excess duty paid, but that Hia 
Excellency in Council does not consider it 
expedient to legislate on this point at pre- 
sent. The suggestion of the Bombay Go- 
vernment will, however, be borne m mind 
whenever the law is lovbed. 

4. In the meantime, the Local Govern- 
ments may sanction refunds of stamp duty 
^hon tho estimate of the assets of an estate 
is shown to have exceeded the amount on 
which the Act says that duty shall be paid, 
''ua, the actual value of tho pwperty in 
respect of which the Letters of AdmiiSbtra- 
tiou are granted. 

No. 11.^ 

Distrtct OfEoors are infor&ed 
figures entered in their Budget Estimates fii# 
1873-74, now coming iu, on aoooun^t of ** dis- 
count on sale of Court Fees Stamp^T in that 
ymr^ will all bo expunged befo*^ 

I siou of the Es^mates fi^om this 
Aocountant^General of Beugalj as^^* 
refeim^e to para fi of the Rides prints with 
the Board’s Circular Order No* S of Juno 
last, no discount on the sale of Court Fees 
Stainps will be payable when those Rules 
come mto effect. ^ 
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A Covjlict 

Iris said that our books of reports 
contain much bad law. We hoard a 
friend onco irreverently compare them 
to the witches* cauldron in the play. We 
wish we could say that there was no 
foundation for these unsavoury similes, 
but it Would be iinpossiblo to do so in 
the face of the deliberate admission of 
Mr. Justice Louis S. Jackson in his re- 
cent minute on the administration of 
justice. But the remedy^ which has been 
suggested, appears to us to be worse 
than the disease. It has been giavely 
proposed to place the law reports, espe- 
cially tlie Weekly RepoHer on the index, 
80 that no lawyer may refer to them in his 
argument Mr. Stephen, we believe, was 
the first to suggest the suppression of 
those publications. In remodelling the 
s^tute book be saw he had but half done 
his work. The positiou of the District 
Judge must be made still more comfort- 
able. Much reading of the law reports was 
a weariness of the spirit, and these public- 
ations were denounced with a vehemence 
which must have gladdened the heart of 
the overworked District J udge. It is, how- 
ever, impossible to avoid the suspicion 
tliat Mr* Stepben^s denunciation owed 
much of its fervour to the quantity of bad 
law which has found a queetiouahle im- 
mortality in the pages of the WceWy 

Indeed the unfortunate reporters 
have been made ^ fill the ofiSoe of whip- 
ping bnya It does not require *any argu- 
ment to show that it is hardly fair to 
km the te^orter responsible for the bad 


law which finds a place in his reporta 
It is his duty to report any case which 
decides au important question of law, 
and if the ruling should happen to be 
erroneous, it is surely not As who should 
be called to account. Indeed in a ceitain 
sense the publication of au erroneous rul- 
ing would seem to be desiiable. It 
would then bo sure to attract the atten- 
tion not merely of lawyers but 6f the 
general public, and in this country where 
there is nothing like a strong professional 
opinion, this ciroumstance is of itself an 
immense advantage. 

These remaiks have been suggested to 
us by some wety recent judgments of the 
High Court. In the present article we 
shall refer to only one of these judgments^ 
viz. that reported at Page 34 of the l$tb 
Volume of the Weetcly Reporter. The 

S uestiott raised in the appeal was whether 
lie Court in execution could award any 
interest on costs, the decree itself making 
no provision for the payment of such in- 
terest. The judgment is a very short 
one, and we need ifot make any apology 
to our'readers fo^ giving it in this place,. 

*^Kemp J. — The question raised iu . 
this appeal is whether the costs in the 
suit are to bear interest or not. We may 
observe that this point was not raised 
below, and has been raised for the 
time in this Court. The dm^ee is dUm . 
as to awarding interest on costs/ bui 
has been the practice of this ^urt * 
award interest on costs on the groUPd 
that costs generally carry intereet without 
any distinct order ^to that effect being 
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T(K}tui8<)> M« two decisions to 

that «0ot to bo found in Volume I, 
Woefcly BUporter, MieceUaneous KuUngs, 
page J, ana in Volume It, Mificellanooua | 
Buj/Dge, page SI. There is no lulmg that 
^ we can find, nor has any such ruling 
been brought to our natico which rules 
otherwise, and the ruling of the Full 
Bench which has been quoted by the 
plea4ler of tbe appellant is, we think, in- 
applicable to the facts of this ca&o. The 
question there decided was whether in- 
terest could be^awarded on tbe principal 
Sum decreed or on the subject-matter of 
the suit when the decree is silent on that 
point, and the Full Bench decided that 
it could not, but there was no ruling as 
to interests on costs. Moreover, inter- 
est on cost is not of the same character 
as interest on the subject-matter of tbe 
suit. Costs, as obseved by Mr. Justice 
Glover in tbe course of tbe argument, 
are advanced by parties from time to 
time during tbe progress of tbe suit, and 
when a party ^succeeds in a case, he is, 
we think, entitled tu intercht upon any 
sum duly and fairly spent by him in 
litigation. We hold, therefore, that, as 
a general rule, unless it is distinctly 
staled in, the decree that no intetest is 
to be given on the costs, we ought to 
awar^d them. The appeal is dismissed 
with costs,’* 

There is, however, a case to be found at 
page 802, 16 W, R., in which tbe law is 
diTOren^ laid down. In that case Mr, 
Justice Glover is reported to have said:-^ 

“ Two questions are raised in this appeal. 
The first is that interest ought to have 
been allowed to the si^cessful appellant 
in the Privy Council^ upon the* costs 
awarded to him. ♦ # * • ♦ 

On tbe first point there can be no doubt 
This Court is bow executing the decree 
of the Privy Council ’That decree 
makes no mention of interest to be 
allowed on the costs, and we cannot sup- 
plement it by tbe addition prayed for. 
’rho point has been ruled in the egse of | 
M(i(lhiuvu><luti tail, reported iu J W. R., 
Full Hciu'h Uuhngs p. 109, 

Our icadoi*? imU have observed that 
the learned judge, who gave judgment ib 


this ease, was a party to the decision in 
the 18 th Weekly Meporter. 

The uncertainty of the law has passed 
into a proverb, but no where, we believe, 
is that uncertainty so well illustrated as 
In the pages of the Weekly Reporter, 
The two decisions which wo have cited 
above are iminif<^ 3 tly inconsistent and 
cannot stand together. The law of con- 
tradictories is no respecter of persons. 
One of tbe two rulings must be erroneous, 
and the answer to the question, wliich 
of the two IS erroneous, is furnished by 
tbe Full Bench, Ruling reported in the 
VI Weekly Reporter* The elaborate 
judgment of Sir Barnes Peacock in that 
case loaves very little doubt that the law 
has not been correctly laid down in the 
later case. If the learned Judges who 
decided the case in the XVIII Weekly 
Reporter had referred to the eailier case 
they would have found that the circums- 
tance of costs being advanced from time 
to time was peifoctly immaterial to tbe 
determination of tbe question before them. 
Tbe truth of Mr. Justice Jackson’s obser- 
vation, that the wheat does not always 
happen to be well sepatated from the chaff 
will occur to every one who reads this 
judgment. We have the highest respect 
for tlie learned J iidges by whom the case 
was heard. But we thought we should not 
discharge our duty if we failed to criticise 
the judgment out of defeience to the 
learned judges. The ease is by no means 
exceptional in its character. Indeed it 
would not be perhaps too much to say 
that almost eveiy number of the Weekly 
Reporter contains some questionable law. 
But, as we have already observed, tbe 
reporter is not to blame. By suppressing 
the leports we should only ** scotch the 
snake, not kill 


WHAT DOES « LAND” MEAN AND JNCLDDR 
IN ACT X 01‘' 1859, AND PaBTXOUIiAULY 
IN act Vxn OF 1869, B. C. ? 

TO THK EDlTOn OF TUB LA.W OBfiKnVBU. 

Sir,— Fipm a perusal o£ the decision of the 
Chief Justice in Jtani Doorga SoonJ^trl's case 
( 18, W. It., p. iiS-l ) it would appear, that 
the wui^d laud ” m Act X of 1^809, must 
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be inl^rpreted to boar mm^the same tx^eati- 
iug wherever it oOour# iti that Act ; that iUi 
Sed. UBetseq., ^Mand” evidently means, 
laud used for agricultural purposes ; and 
that therefore ** land” iu clause 4, Sco. 23, 

( and in all other sections ) must mean, land 
used for 'purposes only/ To proceed 
analogically, we find tho word ‘‘ land ” in 
clause 6, Sec. 23, which, runs thus : — All 
suits to recover tho oooupanoy or possession 
of any land^ farm or tenure^ from which a 
ryot, farmer, or tenant has been illegally 
ejected, &c.” Here on prdinary ptiuciples of 
construction land ” obviously means, land 
in the direct possession of ri/otso;a opposed 
to farms or tenures iu the constructive pos- 
sessiun of farmers, talookdars or other 
middleinejL From the use of tho word “ or ” 
it is abundantly clear, that in this clause, 
the word “land” does 7iot includo farms 
or tenures. It w mid therefore follow, on 
the principle laid down by the Chief Justice, 
that iu other parls of Act X as well os in 
clause C, “ land” docs not include tho tenures 
of muldlcmou. Now, clause 4, Soo. 23, 
is the only clause which treats of the cogni- 
zance of suits for arrears of rout. The 
clause runs thus ; — “All suits for arrears of 
rent due on account of land^ either kherajee 
or lakhiraj, <ko” There is no mention of 
tenures in this clause. Applying tho dictum 
of tho Chief Justice, the i|[forence would bo, 
that a suit for the rent of a tenure in tho 
possession of a middleman, is not cognizable 
under Act X. But this couclusiou is absurd 
I may refer to the Privy Council ruling in 
Baboo Dluinput Smg'sease (9,W. U., p. C. 3) 
and to tho High C«>url Ruling in Mathura 
Nath Kundu*s case ( IT), W. R , p. 408 ) as 
distinctly laying down that suits for the 
rent of iutermediato tenures af^ cognizable 
under Act X. I may also quote the provi- 
sions of Sec. 105, Act X, to shew that the 
Legislature itself recognizes, in uiimistake- 
ablo terms, the possibility of such suits 
being decreed under Act X. The section 
kuus as follows : — “ If tlie decree ho for an 
arrear of rent due in respect of an under 
tenure which by the title-deeds or the custom 
of the country is transferable by sale, the 
judgment-creditor may make application for 
the sale of the tenure, <fec.” It canUofc, there- 
fore he denied that although the word 
“laud ” does not inoliwie “ tenures, ” in 
clause 6, it does Include them, in clause 4 
Bee. 23. Hence this word can not be inter- 
preted to bear the same meaning, wherever 


it occurs in Act X of 1859. It is quite 
reasonable to hold that “ laud ” like erety 
other word in Act X or in any other het^ 
must have its plain and ordinary meaning 
attached to it, unless where the context shews 
the contrary or unless where it is defiuedF^by 
the Legislature iu a particular sense. 

But considering that the word has not 
been defined by Act X, and considering that 
most undertenures consist rnostly of agricul- 
tural lauds, it would perhaps be improper not 
to accept as correct the particular interpre- 
tation put upon the term, as used in Act X 
by the highest legal authority in this part of 
India. This last remark, however, does not 
apply to tiie decision of a division bench in 
Muddun Mohuu Biswas’ case ( 17., W. R , p. 
441 ) which puls the some narrow interpreta- 
tion upon tho word/anrf iu Act VIII of 1869, 
B. C.y s.nd eiccludes lands used for building 
purposes from tho oporatiou of that Act. 

“ Laud ” ill Act VI 1 1 of 1869, B. 0 , Arts been 
defined by the Legislature ( vide Act V. of 
1867, B. 0.), to mean not only lands whereon 
buildings are erected, but houses aud build- 
ings themselves. 

Section 1 Act V of 1867, B. C. ( an Act 
for shortening the language used iu Acts 
passed by tho Lieutenant-Governor of Ben- 
gal in Council ) enacts as follows : — “ In all 
Acts parsed after the commeucemont of this 
Act, aud enacting nothing expressly to the 
contrary # # * the word “ laud ” shall 

uicliide houses and buildings and corporeal 
hereditaments and tenements of any tenure, 
unless whore there are words to exclude 
houses and buildings, or to restrict tho mean 
iug to tenements of same particular tenure.” 

Now, Act VIII of 1869, B. C., passed 
after Act V of 1867 came into operation, and 
it contains no express pto vision, aud there 
are no words iu it, to restrict tho meauiug 
of the worn “ laud V to tenements of any 
particular tenure. The words corporeal 
hereditaments ami tenements in Act V of 1867 
are wide enough to include all sorts of laud 
irrespective of the use to wliich they are put 
IJow iu the teeth of Act V the meaning, 
of tho word “laud” can bo restriotod to 
“laud used for agricultural purposes,” la 
perfectly inoompreheiisiblp to me. You, Mr, 
Editor, might throw some light on this Sub- 
ject. 

Dacca, ] Yours faithfully, 
ZrdJanuuj, 1873. / 0. N* M. 

We reserve our oommonta on this letter 
till a future i!$ 8 U 0 .~£j)., 0, I* 
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. SOHEDtTLE 1. 

’ TART III.— REaULATIONS.--((7on<M»iw.J.) 

BfNOAt Bequiationb. 


Number and year. 

Tiilo. 

Extent ot repeal. 

IX of 1804 

i 

A IlpguH<ioii*for alteiinp; the denoiuiuiiion of the Court of 
Ciicuit ami tjn rro\incixl Coutt of Appeal Lor tho Divi'jion 
ot the Ctfl d PioMiius foi the ArlministT ition of Justice 
in Cumitul Cisfs, in tho Ooiiqm tel PiovuutR lu the Dooah 
ind on Iho Ui-ht 15 ink of tho Jti\or Jiimiu, and in the 
Tonitoiy ceded to the ITon out able the EiHt India Company 
lu Uuudilcund by the iVUv^a 

9o much as has not 
been lepealid. 

VJ of 1810 

A Kejjiilation foi thfininp^ tlie ptnilties to which Zennndir^ and 
otlu IS slnll he 8ub|< < t ior tin.^ to give due mfoimation 

ot lobbeiitu and toi hnWiniug lobiio i 

Ditto 

X\Iof 1810 

A Uecrulition to amend tho oMstinn- >{nle<? foi the Appoinlmnnt 
*f Zili th uid ( itv M nosti itoi , to piovide ioi the Appoint- 
mtntol J Hit ind ilagistiatcn , and to altoi the 

piovi HiK in t< ice foi the P I'ymcnt ol a hA.cd lte\^ ird ou tho 

C ouiiction of Puldic Oiiaidcis 

Diitdv 

J of 1811 

V Pc"nl ition for mdving more ideqiute Provision for the 
piini liiiKul ot ptisoii ioiiiid Multj ot tho Oil mo ot bieak- 
ing into llou^'Pi Tents oi HoiH, foi bobjtct mg to exemplary 
Punishnunt PtisouB iecei\mg oi pmcbi'^ing Phunbrid nr 
Stohii J'lojHita , ind foi gt mtinof In eiism to Gold or Sil 
\fivinitbs I’li/nts 01 < oppeisiniUi , lioiisniilhs, Piwnhmk 
<!H itfnil Vondois of I5i I'ss or C< ppei uaiu, and P}L vie ox 
ilim i int dealt! 'll in si coud-lund AitiCits 

Ditto. 

lit of 1812 

A nOrtmlition for anididin^f Boino of tho Hides at prewnt in 
foTco 111 Kgiid to tilt tondu t of iiupmus into ch iigts ol a 
(iimind n-ftiut, vnd foi e t ihjidimg idflitiond provisions with 
a Mew to tlu nioie efit ttiul ipj tclunsi m ot Cnuuinlj. 

>So much of section 
four Is his not 
been lopcalcd 

VIII of 1814 

• 

A Ihgnl it ion foi extending the ProM'.ion contaiiud In Clmse 
iStcond, Sntioii IV, ii,tgulatiuu IIJ, lbl2, to cases ol Muidci, 
Aison xnd 'i’hclt 

So much as b is not 
bo( n repealed 

XX of 1817 

A Hegiditittn for jodiKing into one HeguUtion, with Amend- 
nnnts md ^Todifjt itioin, the vei il Hiiles whicli h ive been 
d foi th( (lUidinte ot IXiiogihs uid othti Snlioidinito 
Oftnuh of IMico , loT iiKwIifyjn^ tho existing Huh c onui fl- 
ing the Hi Bietauee oi la iMon of rniniinl Piocixs, and foi 
r<(|ninng luithfi aid to the Police lu cert un CiIkch iiom 
Piopnctoix and raimii of Liml and lluir J^iocnl Managois, 
as well OH fiom the Mundals and other Heads of Villages. 

Section thirty thioe, 
il luses one aiici 
two 

• 

Mapras Reoucations. 


IX of 1816 

A Regulation for reducing into mo Hogulation cpitain Rules 
which Iiavo been passed reguding the Ollnoct the Zilhh 
Miigisi rite, foi modifjiug and dihning hie powers, and for 
trauKhuing the O0i<e of Zdlah Migistiato horn the Judge 
to the Collector of the ZiUah. 

Sections thiee, four 
and five. 

II of 1827 

A Hegnlation for constituting tho Assistant Judges appointed 
undei Kegulalioii J, 1827, Joint Criuiinil Judges of the Zi’ldis 
in which they miy bo btatiomd and for dihtnng tho Extint 
to ;which tho P( ^tis oi Magislrito Uv]> ><o cxotcised by 
Suborduiato Oolhctors. 

Somnehas has not 
beeif repeslsd. 


n.^ 26 . 
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SCHEDULE I. 


PjiBT 


ISvmUft and y««r. Extent of lepeaL 


Vniofldim^ *•. ABeg:alation for granting to KaUve Judges Jurisdiction in So much as has not 
Criminal Oases* , been repealed* 

Bombay REOULATioNa ' ^ 

231 of 1827 ••• A Regulation for ^e establishment of a system of Police Section ten, clause 

throughout the Zil l tdie subordinate to Bombay, for providing four, so much of 
Rules for its Administration, and for deHning the Duties section thirteen as 
and Fowotu of all Police Authorities and Servants. has not been re- 

* pealed, andsootion 

thirty-seven, clause 
three. 

SQIX of 1827 V ... A Relation for defining the Constitution of Courts of Cri* Sections one, tviro, 
minal Justice, and the Functions and Proceedings thereof. three, seven, eight, 

nine, fourteen, and 
fifteen. 

* ' Sections twenty- 

seven and twenty- 
eight. 

XIX of 1880 * ... A Regulation rescinding Regulations VIIJ and Yll of 1828, and Sections two and 

vesting the Criminal Judges with the Powers and Functions six. 
of Session Judges. 

IV of 1880 ... A Regulation rescinding such Parts of Kegulatiou XII of 1827 Sbetion two. 

as vest the Gnminal Judge with Police Jurisdiction of the 
Magistrate and his Assistant. 

Vin of 1881 .. A Regulation for modifying the Jurisdiction of Session Judges The whole, 

and Judicial Commissioners. 


SCHEDULE II. 

' Foniis ov Summons, Warbamtb, Bonds 

AND BbOOGNIZANCBS. 

A. 

Form of Summons (Section 152^. 

To A, B., of 

Wbems your attendance is necossaiy to 
answer to a oomplaint of (state Aorily ihe 
^moeconyllam^of): You are hereby re- 
quited to appear iu person or by authorized 
agent, as the case may be, before the rMagis- 
trate] of on the 

day of * • Herein fail not. 

(Signature and Seal*) 
Dated the day of ' 


B. 

Form of Warrant (Section Ji 69 ). 

To (name and designation of the 

person or persons who ore to execute the warrant). 

Whereas of is accused 

of tho oflfenoe of (state tise offence) ; You aro 
hereby directed to apprehend the said 
and produce him before mo. 

Herein fail not. 

(Sigmiure and Seat) 

This warrant may be endorsed as fol- 
lows ♦ 

If the said shall give bail, himself 

in the sum of with one surety in the sum 
of (or two sureties each in the sum of 
) to appear before me on the 
day of he may be released. 

(Signfxtare ) 

Dated ^ 
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tom OF Wabrant of CoMurmaNT fob in* 
TBBUJiiouTB CoBTODT (iections 196^ 197 
and 303)* 

To ' Jailor o£ 

Whereas of is charged 

nffith fitaie the ofmoe in respect of which the 
prisoner is charged J and has been committed 
to take bis trial before the Court of 
at 

Tou are hereby required to receive the 
siud into your custody 

and to produce him before the said Court 
when so required. 

(Signature.) 

(Office and Powers.) 

Dated 


D. 

Form of Warrant of Commitment 
(section 303). 

To Jailor of 

Whereas of was convicted 

before me (naim and official .dedgnaiion) of 
the oiTence of (mention the offence quoting 
A ct and section ) and was sentenced to (state 
the punishment fully and distinctly, mention- 
ing its nature and extent); You are hereby 
required to receive the said into your 

custody in the said jail of together 

with this warrant, and there carry the afore- 
said sentence into execution according to 
law. 

(Signature.) 

Dated the day of 


E. 

Form of Bond to keep tbe Peace 
(section 493). 

Whereas I inhabitant of have 
bhen called upon to enter into a bond to 
kc^p the peace for the term of 1 1 

hereby bind myself not to commit a breach 
of the peace or do any act that may probably 
occasion a breach of the peace duripg the 
said term; and in case of my making 
default therein, I bind myself to forfeit to 
Her M^esiy tbe sum of rupees. 

(Signatune,) 

Dated 


Form of Secitritt to be subtoined to tsf 
Bond of the PrinoipaIi. 

I hereby declare myself surety for the 
above-said that he shall not commit a 
breach of the peace or do any act that may 
probably occasion a breach of the peace 
during the said term ; and in case of hie 
making default therein, I hereby bind myself 
to forfeit to Her Majesty the sum of 
rupees. 

(Signature^ 

Dated 


F. 

Form of Recognizance to proseoute ob give 
Evibence (sections 130 and 360). 

I of do hereby bind 

myself to appear at in the court of at 
o’clock on the day of 
next and then and there to prosecute 
(or as the case may be, to prosecute 
and give evidence, or to give evidence) 
in tho matter of a charge of 
against one A. B., and to attend at the said 
Court from day to day or as I may be other- 
wise directed by tbe presiding officer ; and 
in case of my making default herein, 1 bind 
myself to forfeit to Her Majesty the sum of 
rupees. 

(Signature.) 

Dated 


G. 

Form of Bond fob Good Bshavioub 
(section 509), 

Whereas I inhabitant of 

have been called to enter into a 
I bond to be of good behaviour to Her Ma- 
jesty the Queen and to all her subjects, for 
the term of , I hereby bind 

myself to bo of good behaviour to Her Ma- 
jesty and to all her subjects during the said 
term, and in case of my making default 
therein, I bind myself to forfeit to Her Ma- 
jesty the sum of rupees. 

( Signature f 

Dated 


Form of Secubitt to* be subjoined to the 
Bond of the Principal. 

1 hereby declare myself surety for the 
abovesaid that he shall be of 
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go6d*bohftvidvr to Hot io all li^r I 

ISttbj(^ot« durinffe tbe 8ai<il tonu ; and iu easo 
of nis making dofautt therein, I hereby liiud 
unysolf to forfeit to Her Majesty the sum of 
nipees. 

SCIJKDULE nh 
OiiAaoKS. 

, (t)— -ClIAnOES WITH oms head. 

(«.) I [name attfi office of Magisimie^ 
hereby charge you [namof uccuecd person] 
as follows :— 

(6.) That you, on or about tlio 

(lay of at , 

#eJlwai2L^ wtigod war against tho 
Queen, and thciohy com- 
mitted ^au onbnoe pnnusliablo under Rcctiou 
l!il of the Indian Penal Code, and Hithlu 
the oognisaneo of the ('ourt of Schsiou. 

(<i.) *And 1 hereby direct that yon be 
tried by tho said ('ourt on ilio said cliarge. 

\8i^nature and Seal of ilit Magistrate.] 

[jfb be huUfUuted for (b)\ 

2, Th^ifc you, on or about tho day of 
ftt , uith the 

ttBoc oA , intention of indiieing tho 
Honourable -d. 7/., Moniher of the Couneil 
of tho Hovonior General of Iiaba, to icffain 
ft’om Oxorciaing a lawful power as such 
Member^, assaulted such Member, and thoie- 
by committed an oftWioe puinshnble under 
section 1^4 of tho Indian i^enal (.Vde, and 
within tho cogni^Situce of the Court of 
Session. 

8. That yoti, being a public servant in 

directly 

. accept ("d from ike 

ntiwttf] for another party [sialQ the mme]e^. 
gratilication, other than iogal remuneration, 
as 9k motive fi^r forbearing to do an bificial 
ftud thereby <K>inmittod an ofteiico 
ptiAishablo under section ICl of the 
fodian 'Penal Code, and within tho cogni- 
a^oe^of the Court of Session* 

4. ' i'hat you, on bf about the 
" day of 

^ , committed 

culpable homicide not amounting i(^ murder, 
causing the death of , and thereby 

committed an offence pnnishid^fd under 
section 304 of the Indian Penal Gode, uud^ 
within the coguimuoi? of the Gourt of 
Session. 


6. That you, on or about the 

On Sdtitiou . 4 

abetted tho commission of 
suicide by -4. A, a person hi a state of in- 
toxication, and thereby committed an offence 
punishable under seidiou 306 (»f the Indian 
Venn I 0od(‘, and within the cognizance of 
the Court of yebsion. 

d. That you, on or about tho 

On Section S 2 fi. * day of at 

, voluntarily 

caused giievous hurt to , ami there- 

by committed an oirenoo pimishitble under 
section 3:l«') of the luduiu Pounl C(>do, and 
vitliiu tho cognizance of tho Court of Ses- 
sion. 

7. That yon, (m or about tho 

comniiltod robbery, nu of- 
fence punisliablei under Koctiou 393 of the 
Indian Pen.d (Jode, and within tho cognizance 
of tho (Jourt of SeMsiou. 

b. That you, on or about tho 

committed diooity, an of- 
fence pmushnbl(» umliT section 3S)5 of tho 
Indian P« iial t'o<ie, mid wUhia tho cognizance 
of the Couit of Sobbion, 

9. ^'hat you, on or about tho 

On See turn loO J ’ii. a 

r did ( or omitted to do, as 
the case imiy bo) such 

conduct being contrary to the provisions of 
Act jStctiou • , 

and was kuowu by you Io ho pr(*.judioial to 

ami thereby committed an 
off(‘uoe piiuishabio under seetiou 1C6 of tho 
Indian Penal Code mid withiu tiio cognizance 
of tile Court of Session, 

10. That you, ou or about the 

Ou Section 1U3 , , . , , 

at m the course 

of tho trial of before 

stated in evidence that 

** which sta^- 

ment you either knew or beliovod to be false, 
or did not behove to bo true, And thereby 
committed an olf»*uce puuisluilde under sec- 
tion 193 of ilio Indian Penal Code and 
within* tho coguizauco of the Court of Ses- 
sion. 

In cases tried by Magistrates Suhstitttto 
** within my cognizance^' for ‘"witblu thecog- 
nmiuoe of the Court of Session.** In (a) 
omit “ by the said Court.'* . . . 


Jndian 
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(II.)— OHAEaKs mtxi two on more hbabs. | 

faj, I [mme mijf ojice of Magistrate, «£*c..l 
hereby charge you [name of accused pa sonx 
ae follows ; — 

(6).« First, — That yoti, on or about the 
day of at 

. knowing a coin to be 
^ counterfeit, aelivered the 

same to another person, uiiuie A, 2i , 
as gouuiiic, and theioby* counuittod an 
ofFoiice punishable under section 241 of 
tho Judiau Penal Code*, and Within the 
cognizanco of llie Court of Session. 

That you, on or about the, 
day of at , knowing a com to be 
counterfeit, at tempted to ludiico another 
poison, by iianio J. 2i,, to leceivo it as go- 
mune, ^and thoieby Ooinniifttd an cllenco 
punislmblo uinler sect mu 212 of the huliaii 
IViial tV)de, and within the cognizanco of 
the Court of iScssion. 

{r).aiul T hoichy direct that you ho tried 
by the said Court on tho said charge. 

[ Hignatu) e and 8i al of the Magidrate, ] 

For (6). Fust — That you, on or about 
tho day of at , 
^On BPctions 30i and committed iiiurdcr by caus- 
ing llio death of 

, and thereby conmutted an oifeiico 
punisliable under boctiou 302 of tho imiiaii 
Penal Code, and within tho coguizanco ot 
tho Court of Session. 

Secoiidfg. — That you, on or about tlie 
day of at , by causing tho death 
of , committed culpable houiicido and 
thereby comuntfed an ottbnee punishable 
under section 304 of tho Indian jVnal Code, 
and within tho coguizanco of tho Court of 
Session. 

For (f>), First — That you, on or about tho 
day of at , 
committed theft, and there- 
by committed an ottonco 
punishable under section 379 of tho Indian 
Penal Code, and within tho cognizance of 
the Court of Session. 


/Swonrf/y.— That you, ou or about? t)ie 
day of at , committed theft, 

having made preparation for causing death 
to a pci sou in order to tho committing of 
such theft, and thereby committeil an offence 
punishublo undor section 382 of the 
Indian Penal Code, and within the cogni* 
zauoo of the Court of Session. 

Thirdly, — That you, on or about tho 
day of at , commincd theft, having 
mule preparation for causing restraint to 
a poison in order to tho oifeoting pf your 
escape after tho committing of such theft, 
ami thereby committ<Ml an offence punish- 
able under section 382 of tlio Indian Penal 
(\>de, and within tho ^^cognizanoe of tho 
CVurl of Session. 

Fourthly . — Tliat you, on or about tho 
day of at , commit tod theft, having 
m.ule preparation for causing fear of hurt 
to a person in older to the rciiiiinug of pro- 
pel ty taken by such theft, and thereby 
committed an olfonco punishable under sec- 
tion 382 of tho Indian Penal Code, and 
within the cognizance of the Court of 
Session. ^ 

For [h). That you, on or about the 

Aitoinuivo dfty of ^ , 

ciiatgoB uu boctiou lu tlio oourse of the 

inquiry into 

befoi'c stated in 

evidence that ** 

” and that you, on or about Iho 
day of 

at in the oourse of the 

trial of befoio 

stated in evidonco that “ 

'' one of which statciUeiUs you either 
knew or heiiLved to bo falfto, or did not 
believe to bo true, and thereby Oomimtted 
an olfoneo punisbahlo under section 193 of 
the Indian Penal bVaio and vVithiu the cog., 
iiizauco ot the C’oiut of Session. 

Ju trials IhToio Al.tgistrale^ substitute 
“within my cojtii/unce’^ for “withm the 
eogni/ance of llio (\mi*t of Session )*’ and 
omit “ by tho said Court.'* 
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CHAPTER Vin— OFFENCES AGAINST THE PUBLIC TRANQUILLITY. 
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Ditto 











Ditto. 
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deception toacluug aii} 
it to it, to prevent its being 
as a forfeiture^ or in satis- 
ton of a fine under sentence. 










J.eU. 


‘ MmgeA f s« Mir obbibtbb. 



same; provided tibiat snoh application be 
made within one year flpom the sale of such 
property, or goodhreason th the satisfaotion 
of the Gommissiou^rs be shown why such 
application was not made. Otherwise auoh 
IMance shall be h^ld by the Commissioners, 
upon trust for the* purposes of the said Act 
V of 1870, 

In section 29 and 3| of the said Act 
• , V XXII of 1855, from such 

time as thd Lieuteoant-Gov- 
pounds of powder, ernor of Bengal shall notify 
0., on w Calcutta OateUe^ /or 

the words “fifty pounds*' wherever such 
words occur, shall be substituted the words 
‘‘five poundSf’* and the said Act shall be 
thereafter read^and construed as if the words 
hereby directed to be substituted were in- 
serted iu place of the words for which they 
are hereby directed to be substituted. 


6, It shall be the duty of all jpolioe 

« X- * » officers to give immediate 

offloSS^ ^ information to tho Ooinmis- 
^ siouers of any offence com- 
mitted contrary to the provisions of the 
said Act V of 1870, or of Act XXTI of 186ff; 
or of any bye-laws or rules having the force 
of law proscribed in accordance therewith^ 
Anjr police officer may arrest any person 
committing in hi& view any offence against 
any of the said provisions, if the uaipe 
and address of such person be unknown. 
Such person may bo detained at tho station^ 
house iiutil his name and address stall be 
correctly ascertained, 

7. This Act shall be read with and taken 

as part of the said Act Y of 
J^onstrucUon of 1870^ Said Act 

XXII of 1865. 
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Preient: 

The Hoa^ble Sir Richaeb 
CoBOO:, KNtOHT, Chief JuHice. 

The HoiVble W. Ainsmb, ... Judge. 

Pegular Apttmh fntfb the Decision pdskd by 
tke Subordinate Judge of Patna^ dated the 
30^4 of Deeemlier 1870. 

CAeB No. 62 OP 1871. 

Baboo Nttnd Coooiar Lall aucj ) (Plffs^), 
auother ) Appellants^ 

versus 

Moulrie Eiweeoodoou Hoaseio) /n \ p 
otiierwteo called Sahed Hos- > ^ ^ ' 

seiuaudathm j 

.Cash No. 41 op 1872. 

Bahoo Nand Ooomar Lall and ) ( Phintifs J, 

another , / Appellants, 

, 1 versus 

Syed Buzeeoodeen Hossein, ) / >, a \ n 
otherwi«, called .Shahed 
Hoseein . j 

Case No. 42 oe 1872. 

Baboo Nuud Coomar Lall a^id ) {Plaintiffs), 
another j Appellants, 

versus 

Maul vie Abdool mi \( Deft,)^ Res- 

other® / ^ j ‘ pendents. 

For AppdtaTUs.-^Bhcf} tianoda Persad 
^aneijee,^ 

J?ar jBe^]pa»rfen<«.--Mr, ,C. Greg 

TTiiidAf tine MEftlulianK a tioti eainnet contrql his fatheir's 
act 1» resp^ of e prt^Hiy. ths sucq^ssiouto which is llahle 
cad ii; Is only tu rsspsot of property not 
UchU toi ohstrhf^lMi. that , the wealth of the fhther cod 
Iprandfolh^ h^comes the prop^ ot hla soins or grand' 
'eona:hy,vli^e''of WrtjL ‘ 

thid suit are the loua of 
Lall aild the case iu the plaint was 
ihht : Xiabk^Ui LaQ held a share iu the re^ 


oeixtly settlfifd Mdhal Jehaiigoerpore Munj^r- ' 
pal aheestraP property, *tWo-thirds of which 
share was the share of the plaintiffs, and ohe^ 
third the share of their father, that in a suit 
brought by the plaintiffs against Lackraru 
and others the Zillah Judge of Patna decreed 
the tw6-thirds to them,’ahd on the 7th of 
May 1869, the writ for delivery of possession 
was issued by that Court j that subsequently, 
on the application of the principal defend- 
ants who had purchased the right and 
interest of LaekfUm, the Judge passed an 
order giving possession to the principal 
defendants, and the plaint prayed for pos- 
session of the two-thirds and mesne profits. 

The case of the . principal defendants, 
Huruck Lall and others, Was that the pro- 
perty in suit was brought to a sale under 
a lien of a good and just debt of Mohesh 
t)ass, and the share of the plaintiffs was 
sold and further that the property in suit 
had not descended from ancestors. The 
suit was heard by the Subordinate Judgd , 
of Pj.tiia with two others of the same nature, 
and he found that the property iu this suit 
was purchased by Laekrara as manager for 
himself and his sons, and was to be viewed 
in the light of ancestral property, but hold- 
ing that the Sale which was under a decree 
of the Court of Shahabad was valid, he dis- 
missed the suit with costs. In hiS judg- 
ment he refers to ^the judgment in the suit 
which is the subject of the appeal No. 41 
of 1872, and we take as part of the Judg- 
Uient in this suit. In that it appeared that 
of the share of 2 ^antias ID: ^G. held by 
Laekram he directly inherited from his 
father or grandfather 12J^ D., and the re- 
mainder he inherited collaterally from the 
widows of two of his brotht|rs and of a 
nephew. Two questions were raised in the : 
appeal ; first, whether the sale of the plaiUtifiTt., : 
share was justified and was binding on thei!^ | 
secondly^ whether, if it was not, the 
tiffs wejre entitled w a dacreO;^ih.re8J^is|^^^ 
of the. property which Laekram iahori^^aiif;:: ^: 


2 ’ 
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The plaiotiffii were tiot parties to the suit 
hy Mobesh Dees under the decree in which 
the property W4M sold^ and are not bound by 
it. It is therefore necessary for the defend^ j 
ants to show in this suit that the shares of 
the plaintiffs were liable to be sold under ih 
The money was 4eui by Idobosh Dasa on 
three bondSi dated the 1st of December 1862, 
the 23rd of May 1863, and tho 2Dd of October 
1864^ and the only witness examined in this 
suit was the writer of two of thorn, who said, 
that Laekram told Mohesh Dass that in order 
to meet expenses attending on his joni^ney to 
Oyah, whpro he was going to perform some 
religious cereinony he was obliged to bor- 
row* The 6rst bond recites that the money 
Ks. 1,200 was borrowedfon account of his 
personal necessity. The second and third con- 1 
tain similar statements. As the Subordinate | 
Judge in his judgment in this suit appears to 
have introduced facts proved in tho other 
suits, we will see what they were. The evi- 
dence is in the suit which is the subject 
the appeal 42 The drat witness fbr the 
defendant only proved that he had* lent 
Bs. 600 to Laekram in AugbVan 1276* The 
second, a servant of Laekram said that Ma- 
khun Coomar lent Laekram money under 
several bonds ; ho had borrowed money with 
the view to pay Government dues, liquidate 
Oooroopersad*a debt, Shuffee Khan's deot, aud 
for meetiug erpensos of lawsuits* A third 
witness No* 6 said, that Laekram borrowed 
money from Khooldoep Sahoy why he oould 
not tell, Laekram met legal expenses for 
Conducting and defending lawsuits from his 
own funds and from funds borrowed ; that he 
expended 8,000 or 9,000 Rupees on the ocoa- 
sion of his daughter's marriage, a daughter 
by his first wife ; that the expenditure on 
the ooCasiou of the plaiutiffs marriage wot 
email. NOki 8 said Laekram borrowed sever* 
ii sums of firom Mukhun Eoomar in 
ordet to meet expenses attending the prose- 
OUtiou and defence of lawsuits and to pay 
Oorarnmeiit du^es i that ho paid qff Qooroo/ 
pSi^ad's debt (which had been decreed), aud 
also ISiiiRte Kim’s from the smn4 borrowed, 
ti^t he borrowed Bs. 3»080 from Ishur 
Sshoye^ vbiph debt he paid off by borrowing | 
money from Uoulvie dtbdool tutiff or Chow- 
dhiy Whhed * This witness, who was 
Mooktar of Laekram, Said on crowaexacnina- 
tion he did not remomber what Xiaekram did 
actually with the speotfio sams that be bor- 
rowed of Mukhun* There was nO etidence 
how or for what purpose the debts %hicb 


were said to haws been paid off with the bo^ 
rowed money wfre Oontractod. 

The evidence is altogether insufficient to 
establish a case in whidi a mortgage by a 
fiitfaer of ancestral property would be Uiiaing 
on his sons. The judgmnt of the Subordinate 
Judge is mainly founded upon the assmu]^ 
tion of foots of which there was no proof* It 
is therefore ifeoeseaiy to decide the 2nd 
question, whether the plaintiflk are entitled 
to a decree in respect of the property whjch 
Laekram inhcfrited collaterally* In the Mi- 
takshara Chapter 1, Section 1, Vol* 3, herit- 
age is to be of two sorts, unobstructed or 
liable to obstruction. The wealth Of the 
father or paternal graudfotber becomes tho 
property of his sons or of his grandsons, in 
right of there being his sons or grandsons, 
and that is an iuheritauoe not liable to ob- 
struction. “ But property devolves on parents 
(or uncles) brothers, and the rest upon the 
demise of the owner, if there bo no male 
issue, and thus the actual existence of a sou 
aud the survival of the owner are impedi- 
ments to the succession, and on their ceasing, 
the property devolves on the successor iu 
right of his being uncle or brother. This 
is an inheritance subject to obstruction." 
Verse 27 of the same section Which was 
much rolled upou in the argument for the 
appellant where it says ; ** Therefore it is 
a settled point that property in the paternal 
or ancestral estate is by birth," moat be con- 
sidered to refer to inheritance not liable to 
obstruction ; what is described in Vol* 3 as 
becoming the property of sons or grandsons 
is iu right of their being sons or grandsons. 
They do not by birth acquire a right in pro- 
perty to the succession tp which by thoir 
father, there is an impediment and which 
he may nevor succeed to. Vol. 38 says, ** In 
respect of the right by birth to the estate 
eternal or ancestral wo shall mentiou a 
isiinotion undor^a subsequent text In 
Section 5 VoL 9, it is said ; 

So likewise the grandson has a tig^t of 
prohibition if his unseparated foiher is 
making a donation or a sale ef effimte inhe- 
rited from the gnmd&ther ; but kw has no 
right of iatSrferehoe if the eflbots were 
acquired by the father. On the de^tracy, 
ho must acquiesce because be ii dependant 
Aud Vol. 10, Oousequently the diflbreuos 
is this : although he has a right by birth in his 
father’s and in his S^dfather’s property^ still, 
since he is dependant on his father in t^rd 
to the patemifd estatSi and siuoe the fbtber 







iT< "rT * "H ' y iii » * i ' In ji» i ! i v;,;. ' ;i i »j| i|! }i p u ' j i " ■ i ! - ' un'i w, , 

Il||i8 |l, 

by hi^9eif, tto 9ea, 

fotfiar’s 4i9padal 0 ^ hif awn > ; 

but 8iUQQ Itotb, }&kfj^ a^iri^ht 

ilm tha Jtau ijtas n 

fwijwai aU»t|0i^|ibtfan# tbe father be 4is«i" 
Pfliug the pr<3^vty.'^ i 

A0Oj(>t4ibg theee texte the restriation 
upon the father's power of ^tienetion onlj 
appKee to the grandfather’s property. Verses 
8 and 11 of the same Seotiod confirm this 
and so also does VoL 5 of Section 6. 

Doubts have been raised on this question 
by joommentators and the , avguments on 
eaeh jide are stated in Coiebrooke's Dig. 
Vol. II. Madras E!d^ p. 374, where the author 
is of opinipa that the rule of equal dominion 
vested in father add son only applies where 
the property has regularly descended. The 
state of the questiou ie very well stated 
in West and mbler Book 3, Introduction 
p, 19, ** Ancestral property, as amongst 
descendants comprises property, transmitted 
in the direct male line from a common ances< 
tor^ and accretions to such property made 
iwitb the aid of the inherited ancestral 
estate. Thus in the case of a father, head 
of^ fismUy*property inherited from his 
father or grandfather^ is ancestral property, 
however acquiiiud by its previons possessors. 
On the other hand property, inherited by 
,bim front females, brothers, , or collaterals, 
or direoUy from a great great grandfather/ 
appears to he. Subject to the same rules 
as if self-acquired. Ancestral property, iu fact, 
may be said' to be co-exteusive with the 
objects of the apartisbaudhadya, or unob- 
structed inheritance. The view, here slated, 
agrees with that arrived at by Jaganuatha, 
altar a discussion of the contrary doctrines 
bold by other lawyers. This discussion itself 
shows, b|Qwav^, that there is much to be 
sail oU r beth^J^^ imd the question must 
,bd regarded,v>iW ^ m controversy. I 
Whet , appears to be the result of the text 
^ of ' the Mctoksbara and the better opinion 
, among; ^nw is supported by two 

deeMouA.:; I^ Bayadar Nullatombi Chotti) 
‘Madrid;. was 'hel44hat a 

! anit by ik0t$ hi fether to compel 

litter ^pahernal cousin could 
' . bnd in JowiM^^ir Slingh F, 

/ ©uyadiSIngh, 4 Agra; K ,C: R 78, it was held 
. that^a. son cannot control his father’s act 
property |he snooc^hm to 
te obstruo^oh ; and it is only 


in respect of property not liable fbiolMrfirmJh 
turn, that the wealth of the &ther a^ 
godfather .(^becomes the property 6f hhl 
mm or grandsons by virtue of birth. 

We concur id these docisions. The de** 
cree of the Court below mtist be reversed 
as to two-thirds of ISj^ dams of the prO’» 
perty in suit, and it must be decreed that 
the plaintiff do recover two-thirds of 12) 
dams of the property claimed in the plaint 
with mCsne profits and costs of suit in pro- 
portion. 

A similar decree will be made in the 
Appeal, No. 41 of 1872, between the same 
parties where the property in suit is the 
mehal under the old settlement, and in Appeal 
No. 42 of 1872 where the suit was against 
another purchaser. 

Costs of the appeals to be borne by the 
parties iu proportion. ' 


Tan IdTH Novsmbub, 1873. 
Preset : 

' 

The Hon’blo Sir BicHi.BD i 
Couch, Kniqht, / *'««&«* 

The Hoa’ble F, A. GiipriK,... Judge, 

Cash No. 238 o» 1872. 


MUe. Regular Appeal from an order peueed by 
the Subordiitale Judge of ZiUah Foomia, 
dated ike 29th July 1872. 


Ro 7 Luchmipat Singh 
hadoor, — j 

verms 

Moonshee Jamhur Ally judg- 1 
meat-debtor, .,, 

For Appdkmt, — lit. .Allan, and Babooa ^ree- 
nath Dass a^ Bashbehaiy 
Ghfl#e. . , 


For SetpouiiM.—lir. 0. Qr^ty. • 

It being stfpnlatod Uiftt 'prttblu a certain fatervaj liliere 
Bbould be found t« be a defect to the tCtto ^ tiiejudfenwot'- 

debtor to the propcrt^eaweignedCFor to tbo deorce^^det 

and he should bo dimssessoA ' of the saine, hosMEl be " 

atliberty to realise tltolbalan^ ftvw the 

personally or from his ihortsei^ and u»mort«ragW 

vldedtoriiithe^eementh«U>i^»^a ^ ‘ 

By enteiing into an nwangetnent of j 

tefc tbrth with the" dasrcediolder^ tiy ii 

li 


Gomh, 0, J.—\x the ^^emeat} 
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the «aid intcrtal, theto ehonld hereafter be 
foamd to be a defect in the title of the line* 
pendent, the judgtneitt-dobtor, and the decree* 
holder ehould be diepossoesod, then whatever 
wmethe unreali^d portion of 40,390 Hupeet 
the amount di* the deeroo, the decree^iolder 
ehoald be et liberty to realich it from the 
jUdgmeni">dcbtor, personally or from his 
mortgaged and unmortgaged properties, by 
executing the decree against him. The roason- 
able oonstruction of that stipulation is, 
that if there appeared to be a defect of title 
to any portion of the property, which was 
banded over to the decree-holder for the pur- 
pose of satisfying his <iocrcc, and ho should 
be dispossessed of it by reason of such de- 
fect, he should be entitled to revert to his 
original position and to execute his decree, 
tt is true that there is not inserted in the 
contract tho words * any portion* but when we 
consider what would bo the consequence of 
the ooustruotiou that the Subordinate Judge 
has put upon it, there can be no question 
that tho reasonable construe (ion is, that if 
the decn'O-holder lost a portiop of what was 
handed over to him to satisfy his decree, 
then tho transaction was to l>o put an end to, 
and he was to revert to hib original right. 
It would be most unresoiiabio to say that 
supposing he were dispossessed of nineteen 
twentieths of this propoity, which might 
have happoaed, or of even more than that, 
ho should only be at liberty to Ic^ok to the 
iremaiaderof it, or to take the curious remedy 
which the SulMirdinato Judge proposed of 
bringing some aotiou for a breach of the con- 
tract I think that the Subordinate Judge 
has put an improper construction upon this 
agreement, and that in tho event which has 
happened, the decree-holder is entitled to 
execute his dooree for so much as shall 
appear upon taking an account to be unsa- 
t^ed. 

Then it is said that he cannot now execute 
hi«f decreo by reason of the law of limitation, 
that^nasmuoh os more than three years 
have elapsed sidoe the application to, execute 
It upon whbst thie argument ww made, his 
renmy is Certainly U apijeorsto 

pie m axtraoicd^ty proposition that a party 
consenting to this mode of having Im decree 
satisfied, /and by agreement 

between the wfeidh the Oourt 

could itself bate ctoue% appointing a ma^ 
nsgiw and dire^^tiug the profits jto be paid 
should^ v?ho» the qvefit hapjioned upcm 
it s?as stipulated the aitungeslsnt 


should cease tb have effect, find that the law 
of limitation'^ had deprived him of all his 
dglits under the deoroOi 
The decision of' tho Fall Bench to which 
wo have been referred is jgiot applicable to 
the present case. That decision was that 
the decree-holder by agreeing to receive tho 
amount of his decree % insialmonts could 
not extend period of limitation which 
the law allowed to him, and instead of count- 
ing tho throe years from the passing of the 
decree, count thorn from tlie time fixed fop 
tho payment of first instalment. But this 
is a different .case, here what the judgment- 
debtor in effect does, is, he agrees that if, by 
reason of a defect of title and consequent 
dispossession the dcoreo-hplder cannot got 
the benefit of the agreement, the decree may 
then bo executed in tho same way as if no 
such arrangement had been made, excepting 
of course that the debtor would have tho 
benefit of any monies that had been received 
l>y the decree-holder. It is bo who waives as 
part of this agreement, the benefit of tho 
law of limitation, if the event should happen ; 
and I know of no rule of law which prevents 
such an arrangement ns that being made : 
he, in fact, precludes himself from sotting up 
tho law of limitation, if the event should 
happen upon which tho decree-holder is 
entitled to fall back upon and execute his 
/lecrco. It would bo most inequitable and 
contrary in fact to the intention of tlio parties 
I and would prevent such arrangements being 
^ entered into, if we were to hold that now the 
right to execute the deoreo having revived, 
tho law of limitation should bo applied, and 
shall not be allow^cd to, execute it. 

I think that the order of the Subordtnato 
Judge must be set aside, aud the decree must 
now be executed the doci*ee-holdor, before any 
steps are taken to execute it, restoring tho 
possession of such portion of the property 
as ho still holds, and also accounting for 
what money he has received during the time 
he has hold tho property, so that tho true 
balanoo now to bo levied under the deoreo bo 
asportained. And. the appellant mn$t have 
the oosts of this appeal, ^ pleadertf foes being 
fixed as 5 Gold Mohurs. ^ 
fflouer, F. i., am of the pame 

opinion and for thfi ^reoaons given oy the 
dhiof Justice. 







SnUngis. 


The B[oaWL.:B. J40»;«io»» ^ 

W.-.MjOrkbt,, , ^ •••Jf , ■ a ■• 
.' 'Cash -N ip. 371 0*; IStl.-'.- 

■the'^hordinate'Jit^t df^sttore, dated tiu 
29th Augutt 1871 . 

■ ,, , ., • (Defendants, 

Tanuaonee Dass^, aad others 


, ., , (Flaintiffs, 

Ptmcha&tui and another ... '^Respondents. 

For 4j)iwii<i?it8.“~!Bftboos Sraenath Dass aii4 
pnngahea Dhur Sen. 

For JSMPwMhfrtfs.—Baboos Rally mdiun Dass 
and Door^nnioliitn DasSi 

Suit Id.M at Rupaas '^,729-8-1. 

1 Wbore Plaintiffs purchased a part of a certain property 
leiedln to which no spoc&c portion of rent was 

HasitUicd and the leasee neither had explicit notice of the 
pc n?r cZented to an i 

Kr th* rental whiob WM agreed upou aa a whole 
If Ktfor^eConri to feject that statement w^re iti* 

Civil Procedure. 


The ^ts are fully set forth iu the judg- 

Justice L. S. Joehson-r-'Sho plaintiffs, 
in this case, ate Pnnchanun Bose and Issur- 
oUuuder Bose, who ^lege tl.emselves to 
have purchased from Sooijocooniar Dutt, 
theJ)efendant No. 4, on^half share of a 
Talook, , consisting of Mouzahs Bbomeh- 
hauK and others. This moiety of a lalook 
forms a portion jf certain immovable, property 
which i(id ;b|®h previously let in Izarah 
to thei>y?««iant No. 1 Taramonee Dassee, 
for*ho.m^o Delftiidants Nos. 2 and 3, Bisses- 
enr Phtt and ChwBderooomar Dntt, were 
enreties. the property was lot in Izarah 
^pon a-lmnp jnmmah, no specific rent being 
Vaftaohed tp the several portions of the pto- 
Jattv- event to up ^wrbole. 

talo^feby pnrdiaso, the 

tWWstunditt ihe provinhwrt of Act 
'3L4of''486fi .agtwist the .to retover 

irbia tier that portiori of the li^p rental 

' ' ' thS-Talflf^ iSO- pwi* 


chased The Bevenne Court, it 
ef^e ground amongst others tTwit. fha^ixaraih 
Ruboolent'didhot specify the precise, i^oaht , 
of ^le,. whole rent which was due npjm : 

Talook in question, dismissed the suit, ihd . ' 
the order of diamlssal was finally affi.rm«d;;h}F 
the- High Court on speoiat appeal. The plain- 
tiffs conseqnenyy brought the present , suit 
in the Buborilinato Judge’s Court for a de- 
claration of their titlo, and for the amnnnt , 
of rent which they claim from the time of 
their purchase down to the month qf Bar- . 
tick 1277 which, as I understand, is very 
nearly ' the period of det«:minati»n of 
Izarah. 

The defendant Taramonee resisted the Ouit 
on various grounds, one of which was that 
she was not liable to pay .to th^ plaintiffs 
any rent inasmuch as^ie had not entered mto 
any contract with'thom, and she alsO allege 
that she had jaid the whole of the rents 
as they became due to her_ lessor Soorjo * 
Coomar Dutt. She denied that she had . 
any notice of the purchase by the plaintiffs, ’ 
and repudiated any liability to pay rent 
tn them. ’ 

Sodrja Coomar, the plaintiffs’ vendor, was 
also made a defendant,' but it is material 
to observe that the plaintiffs' did not ask 
the Court for any decree against him for 
any amount of rent, but only made him a , 
party in the suit in order to tho final adjndi- 
cation of their title by purchase in his pre- 
sence. Sooijo Coomar denied altogether tho 
allegation of sale to tho plaintiffs. Ho 
allej^ed that they, were in collusion with 
the lessee Taramonee and other parties, liiid 
that their suit was fraudulent. He also 
stated and admitted that he .had received 
the Izarah profits from the farmer from 
1269 to 1276. ' ' " * 

The suit was heard by .Baboo Cnngo- 
chnrn Sircar, the Subordinate Judge of 
! Jessore. Besides other issuw which aro 
) not material •now; JhCre was biio in hue : 

. “Hftvn the nlaitttira a right to sue,' tho 


“Have the plaintiffs a right to sue/ the 
•azaradars for the arrears of rent .claimed 
in this suit.” Thqn on facts, “Did tho.plafet- ‘ 
tifife in Aughran 1270 purchase of , fW ^ , 
0 fendaiit ' SooijCcoomar Dutt his '.fi’ Ansita!:*. 
« share in Talook BhemebhSng,; *Ci;y:#d C 
“ was the Iziradar Tatomonee i 

this pdtohaso’’ and hextly/ « OBpuipa'/^ 
VtlnarndM (defsndant) paid. to,Suui|o<!^s; 

« tiw rents ' due by b«’ .Wi,aoemihti;-,1||gie • 

if Dud."8 mtoM tbn.Tstook ' foft<^r\|^«id ' 
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« for which the claii^ai re»t in the 

^aaiC* 

these issnea the tower Oonrt fonci^ 
tbut the plamtiffs hf4 A right to sae the 
Isareclftn This the Sabordinate Judge finds 
^ithoet eateriiig^ much into the question! 
hut he siteplj otoerres, " With respect to the 
** Xalook purchased by them! the plaiutiffb 
eteud in place of the original proprietor, 

** Sopijocoomar Dntt, and are therefore eu- 
^ titled tO receive from the lessee the arrears 
of rent due on that Talook.«— The objec; 

^ tfon on the part of the lessee Taramonee 
** that the plaintifTs have no right to receive 
rents from heV is altogether futile, and I 
« therefore set it aside.” 

lifow, upon this question I am not prepared 
to say that we should be inclined to agree 
jn the view taken by the Sabordinate Judge, 
Ko dcuht if the plaintiffs had purchased the 
whole tenure leased to the learadar and 
had given her notice of that purchase, 
fhe might have found it difilcult to resist 
the claim for rent on the part of the pur- 
chasers, even if she had shewn that she had 
paid it to the original lessor. But that is 
not the case here. What the plaintiffs 
purchased was not the whole of the pro- 
perty leased to the Isaradar, but only a 
part of it to which no specific portion of 
rent was assigned, and although it is no 
doubt proved that the lessee did come to 
know as a fact the purchase made by plain- 
tiffs, she certainly had no explicit notice of 
it nor was Uny apportionment made with her 
consent of any specific amount of rent to the 
sbare of Talook which formed the subject of 
sale to the present plainttffb. That being so, 
1 think, it is clear that she would be justified 
iu continaiug to pay the rental which was 
^agreed u^n as a whole to her original 
lessor. lilDt t>nly that, but she was prevented 
by the decision of the Revenue Court from 
making the j^ayment to any other party, for 
that decision was that the rent 
waa payable npt to the plaintiffs but to the 
originid lessor. Then comes the question 
whloh>>hkoagh not absolutely uecesi^ary as 
an esiawsit to the plaintiffs’ suit, is one which 
has been enquired iiti»o and which 1 think 
the Court ehopM have enquired into, vfa. 
whether the learadar, defendant, djd pay to 
Sooijocooiuar the whole amount ^ rent as 
alleged by her. 

On this point, I think, the deeisloi df the 
Lower Court cannot stSitfh 
hie wtiUeu etatemseit^ deslaiei itimmU, to 


have received the whole amount He tree 
also summoned and examined as a wttness in 
the ease, and he declared on oath tbpt he 
had received the whole of the rents and he 
acknowledged the receipts which the Isara* 
dar, defenoant, had produced as been 
granted by him upon payment of such rents. 
There is really no evidenee^on the other side 
as to this poinjE, hut the Court below finding 
that Soorjocoonmr had made on some other 
points statement which were unquestion- 
ably untrue, and therefore considering him 
not entitled to credit disbelieved his state- 
ments and came to the conclusion that they 
were made m oollasiou with the learadar, 
defendant, in order to defrand plaintiffs of 
their just claim. Now, in the first place, 
there is, though not strong, at least some 
corroboration of Sooijocoomar’s statements by 
the witness Ohundercoomar. He states that 
he traces from what he had beard that the 
farmers paid their rents down to the present 
tim* to Sooijocoomar. Besides, the evidence 
of another witness AnnuudehUnder, who 
swore to the receipts, duly bears out his 
assertion. In addition to that, the state- 
ment of Soorjocoomar on this pgint is one 
made against his own interests, for, on the 
one hand, by that statement, he admitted 
having received a large sum of money for 
which he might quite possibly have to ac- 
count to the purchasers, and ou the other 
hand he by that admission debarred himself 
from any further proceedings to recover 
thatsnra of money from the lessee. Moreover 
the probabilities are all in favor of the sup- 
position that he did receive the lent. Ho 
was the lessor \ and aUo the person who 
obtained the decree in the Revenue Court 
notwithstanding that hfs title to rent was 
disputed on the ground of the sale to the 
plaintiffs. He is further admitted to have 
been in needy oirenmstanoeS, aoS would 
have urgent need of the money, £rery* 
thing therefore is in favor of the seppueiti^ 
that Sooijocoomar was in receipt Of rent 
It does not follow that because a man has 
made a falsa statement in one point, there- 
fore every other statement that he mskeais 
likewise false. Where a statemwat m made 
against interest, and is supported noioeif by 
evidence but by strong pr^biUtiee, it is not 
for the Oouft to r<jeot that statemeiit where 
it is unepnteoverte^ and adopt a gratuitous 
eaiq>icio& of fraud. Xhat being the cam tite 
defendmi Xaaiadar having onoe paU the 
mmn ^imhamh mt4 bmegdmla^ IMfie 
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utidar ft decreft of Ctourt t6 pfty the sam to 
him, and not hftviDg rofteiVed anjr propar 
nbtioo io pay it to any body X do not 
think she ought to be made liftbie to 
pay it over agfttn to the purchasers from 
the leesor* I think therefore that the Oouat 
below was not justified in giving the plain* 
tiffs a deetee m ugamst the defendants 
andS« t , * 

A question^ Indeed, burred to ray 
mind during the argumeitty whether under 
the ciroumstatioes of the case we should be 
at liberty to make a decree for the amount 
of these rents in favor of the plaintiffs 
against tiooijoooomar, he having, by his 
own admission, received the money which 
nndoubtedly the plaintiffs were equitably | 
entttlcd to receive. Possibly Soorjocoomar 
ought to be made liable to the plaintiffs, 
but it is quite clear that the plaintiffs did 
not bring this sqjt for the purpose of 
recovering the amount from Soorjocoomar, 
nor is that made an objection to the judg- 
ment of the Lower Court. The aim and 
intention of the plaintiffs were to recover 
the amount from the lessee and her sureties 
from whotiiy as I haro already stated, the 
amount having been once token ought not to 
be taken Over again. But, in addition to that, 
we should not at present be in a condition 
to make any order contrary to the decree of 
the Lower Court, unless it be upon an 
objection taken by the respondent under 
section fi48. The matter was suggested to 
the vakeel for the respondent, and he, for 
reasons which no doubt are sufficient and 
valid) did not think it fit to press the objec- 
tion. We do not therefore think it neces- 
sary to go into that question. 

The result, then, of our decision is, that 
the judgment of the Lower Court be reversed, 
and the plaintiffs’ suit, so far os it relates to 
rent, claimed from Dofendauts 1, 2 and 3, 
dismissed ; but under the circumtances of the 
case, looking to the Conduct of all* the 
parties, to the allegations which the several 
defendants have set up, and to the peculiar 
position of several defendants whose interests 
ate ^ot identical appearing before us 
through a single pleader, we direct that each 
party do bear his own costs in all the Courts. 

^ jjfn JuiUoe JWsrWy<^I am of the same opi* 
ktioa. I fklly share ih the doubts expressed by 
my learned brother with refmuce to t^^ ques* 
tionwhether, even supposing that the rents 
had uul been paid to the origmal lessor, the 
plliktiib eattieeaver in tfaia iajb the amoimt 


of rent they claim without shewing that any 
tpecific amount of rent was with the consent 
of parties assigned to the share of the Talook 
which passed under the purchase. As far 
as I can discover, there was no proposition 
for an apportionment made either to the 
origmal lessor or to the defendants before 
the present suit fer rent was brought, and no 
authority has been shewn to na by which the 
Court, independently of any agreement of 
the parties, could apportion a specific rent 
for a fractional share of a Talook out of a 
gross rental which was agreed between^the 
])arties to be the rent for the whole Tal^k, 
Bat under the circumstances, I think, it is not 
necessary to express any opinion on that 
point, because it is admitted that if the de* 
fend ants have already paid rent to their ori- 
ginal lessors they are discharged, and I 
agree in the conclusion that there is nothing 
which would entitle ns to disbelieve the un- 
contradicted statement of the lessor Soorjo- 
ooomar that he had received the whole 
rent. 


Tax 3rd Bbcuvbss, 1872, 
Fresmt: 

The Hon’ble Bwarka Natr 1 
Mittbb and the Hon’ble W. 

AlMSLlB *.« ••• j 


Casx No. 221 OF 1872, 


Special Appeal from a Decision passed 
the Judge of Zillah Dacea^ dated l5tJt 
Aprtl 1872, affirming an order of the 
Moonsiff of that District^ dated the SOM 
December 1871. 

EadhagOTindaShaha, 

* verstut 

Brojendra *Goomar Boy (Jvdgnmt^btor) 
Obowdhry... ... 4.. 


fThe Court exocuting a dfKTOB for XbM powrataion of bmd 
[b aufhonrod undor Bectwa SSft Act VUl of 1860 to 
uiy of the defeudanta agalaat wbom the deoroo m mSlhf 
irho may refuBO to Uio land oovorod by ibo dodipwi 

md to duUver actual pome^on of the land to tbe dMM- 
aoldar It is hardly, howoror, ^ 

>>urt to diroot that any builder «b<ml4 be palled dowa. 


Mn jMtiet was ;a flit 

bronght in 1868 foi poBSMaion* of eottaln 
landii. The qoantity was not abiMl bt tito 
plaint, bnt tha rotgaot of anit vaa daffjurlhad 
Jo b(H»dar»e^i«£»Uov»: On tlo tofiio 
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)ano colled that; of Naait Mearjon; on the t Institution of the edit* either whilst the 
Bouth by the land of Nety SJhnnder and the' |ait was pending or safae<i()Uently to the 
main road^ ou the east by Manaka Dhopee'e' paselng* of the decree; in tether ease the 
house, and on the nofth'hy the thoroughfare plaintiff oopld^hhve prevedtod the eonfhsion 
used by the ryots, A decree was obtained wbioh has arfcSti in the first instance by 
by the plaintiff, and in execution of this de^ i^pplioation to the Court io get the casting 
erne constdar^blie difficulties socm to have ^state of things prelperly defined so as to 
arisen* * The northern and western bound- any Mure * disHjtto { and in the 

aries ate lands about tlip position of which second case, 1|f ^onq,et eluting his decree 
there «an bo no doubt Tlie eastern boun- so as to take Way the opportunity for 
dery ii/rmerly occupied by the honse of making ony change ‘ in *the features of the 
Manaka Pbopee has since been bmlt upon land. Besides^ this, V® oiuhot thfow uiwn 
by the defendants, and that portion of the the defendants tha* burden Of proring what 
oonthern boundary which consists of Nety is clearly (or the plaintiff lo*prov«,<-*th 0 
Shunder’s laud cannot be traced at all, and extent of his own ^clauiv Ir this « M erase 
^therefore it is impossible to say to what Pottah be taken away out of the suit, tho 
extent his land formed any portion of the plaintiff really will have fthown nothing 
Bouthern boundary. ^ whatever by which the land he dainis can be 

In executing this decree the Moonsiff identified. It is not criohgh that he shows 
himself visited the spot and prepared a sketch certain boundaries with primd facie reasona 
of it, and it appears from his judgment and for supposing them be thi boundaries of 
also from that of the Lower Appellate Court the land as originally intended in the plaint, 
that it is impossible in any way now to far as I understand he shows no defined 
de^o what was the original extent of boundaries at all. He does not point out 
Manaka Lhopee’s land or at what distance the particular line those boundaries ought 
from the western limit of the land in dispute to take, and tho I'casons for their taking 
commenced except by a reference to tho that particular line, and he himself filed this 
Morass Pottah by virtue of which the Merass Pottah to use against the defendant, 
defendant professed to hold these lands The defendant has also taken objection to 
under Apsmutnissa Bebeo. That Pottah the use of this Merass Pottah. But seeing 
shows that the Morasjs land bounded in that it is a deed under which he himself 
the east by Manaka iDliopee’s land, extended professed to hold tho laud, and that that 
from the road on tho west, fur seven and deed sets out the existence and position of 
twenty yards^eastwards up to that boundary. Manaka Dhobec's honse, we think that it 
It also shows that the Merass laud is 12^ can bo fairly and properly used against 
yards in width, north and south, * But I do him. The finding of tho Court below is 
not find that that Pottah gave any purely one ol fact and is to tho effect that 
means of identifying Nety Shunder’s house, from the angle on the north-western corner 
The Moonsiff, in default of any other means of the land in dispute formed by the inter- 
of determining what tlie eastern and sou- section of two lines, the land covered by the 
them bonndaries specified in the plaint decree extends for twenty*seven yards to the 
were, kas used this Merass Pottah for the east with a width of ^ yards north and 
ptttpoefl), and tke Judge in the Appellate south. The question was simply one of fact 
Court haa approved of his* doing so, and and no point of law arises iki it, and we 
bis order aocordinj^ly. cannot interfere with that finding in specisi 

It bM been eon tended by Mr. Allan that appeal, 
the onns of proving where the boundaries Then there is the question whether the 
were ought to be thrown on the defendants defendant's coach-house, which admittedly 
in consequonoe of the conduct which has falls within the land decreed, shouj|d be 
been attribute to him in the judgment of removed^ er not* The Courts below have 
the Lower O^^****^* The judge says, ^refused to remove it upon the ground, that 

“It is very war ijbat ^ybe debtot has taken is, no order in the deoteb provided * for 
every possible pifeiMmtion to prevent the pulling down the coaoH^house and that its 
decroe-holfier m^^tablishiug the identity demolition consequently cannot be ordered 
of the land d^eed^^to him.** It maybe in execution of the decree. The decree 
the defeudatit has obUterated the bbnn- eevtainly iaeilent in the matter* But it is 
which existed at the time of the divtSneriy t decree for the khas possetsioAbi 
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^the piaiatiff of the hnA ivnuit, and if it ba 
necasiaiarj for l^ho I^r#g«ia of enoontin^thia 
dearee to-rapioro any of i&a defonaanta 
against whom tbe dacrad wnn inade|, who m&f 
reftise to vacate the dan^ tevered by t|io 
deoiyer 1}ha Qontt ^n ilia applicatioa Of 
the ciacir0ehom^:fi^ ib aothpriaed under Sec- 
tion 228 of the G|de of Oiidl Ptocedup^ to 
remora any tuch person mx^ to deliver 
aetaal pos^aeion of the Idncpto the plainttiT 
In my opihioh it js hai;dly within tho pro- 
vince of the Court omuting tlie decree to 
direct that %a building should be pulled 
down, that is a matter for tlife decreo-helder 
to consider after he ha<i obtained posses&ion, 
any opposition or reaihtance being removed 
out of the Wa;f by proceedings under Sec- 
tion 2S8, it Will TeUiain open to him to do 
what he thiuha' prpper m the matter. At the 
same time and with the conbont of Mi. 
Allan, plcadc#lOv the appellant, we think 
it IS desirable that the deb^idants should be 
allowed time to remote tho materials of the 
building and to clear the land. It is not 
quite certain from the map that has been 
prepared by the Moonsiff, whether the plot 
of land mcludod within the strip 27 yards long 
and 12^ yaids wide, will include some 
portion of the portico or the building 
erected by the defendants towards the 
eastern limit of that land or not From 
tho map, apparently, theie would be some 
small portion of the portico included, but 
from the note appended to it we are 
inclined to think that this may not be the 
case, fie this as it may, this is a mattoi 
which can only be determined on the spot. 
If it should be found that, that corner of 
the laud in dispute which has been marked 
AC by the Moonshiff in his map is covered 
by any building, the same order must 
ftpply to it as to the coach-house. 

The order of the Court below will be 
so far modified thqt it will be declared that 
tha decree^holder is entitled to enter into 
actual possessioii and oepupation of the 
whole of the land covered by the decree as 
defined in the execution suit, and to apply to 
the Cqurt if necessary to remove any person 
thereon who refuses to vacate the same 
under Section 228. But the defendant is to 
be allowed two months' time from this 
date within which it he so pleases he 
vacate the land decreed and carry away the 
materials of any buddings thereon. 

Costs of this appeal will be borne by the 
fiaiMits respectively. 


Present : 

The Hon’ble P. B. £bmp, and ) r j 
„ F.A.Gwvij, } 

Oasb No. 675 or 1872. 

^Special Appeal from, a Deemm pmed hy the 
Sxthfrrdmote Judge of Mymensvngy dated 
%Blh Deitwiber 1871, revewng a decree of 
the AddiUmal Moonsiff of Chowkee il/ada^- 
gmge^ dated the 31«« May 1871. 

Huruslx Cliaader Chowdbry | 
msus 

R-imotniider Chowdhry ... j 

Foi AppeHmt — Mr R. T. Allan and Babu 
Bosuut Cliuiidor Mittor. 

For Respondent — ^Baboo Sroe Nath Bass. 

1 A tcDint oven when ho h found to hold an inter* 
mt Jiat po<>itlon and right, is omoiuiblo to sot. lion 17 ot tha 
lontltw 

£ 1 he nveaumfl: of t ho set tion undc^ ^ hic h enhaucaraent 

f rent tik H nlmo !•< n>trfstii<t6dtr>(a^(sm w^ch rent 
ho 1 0 u utuilly paid Hio nuUou must he tikiTi to ipply 
n to enhimonunt i rtnt le of lont >v)uch oukhit > haie 
bJcn on 1 and which would hive boon i ud under oiduuiry 
ureumsl uacs 

) J b f lot ot a Butw na having fcnkoti )f loco w >nld In no 
wiy «t a CO shwf» lioin oihauinj thoicnt of xr^'ot 
onlmpirli ulu ihiTO, u dwithst indiug thit tba ongtnil 
aiinuuiurit the )umiuibul 1 m on made on tlio uiiJei 
st itiiinu thit thi tiuant i>aid euch and swh a rout at tho 
timo ul tho Butwuu 

Ml JuHiu Glour — This appeal js against 
the same judgment ot the Siiboidniato Judge 
ot Myineubing which viO have just now been 
coubidciing in the Special Appeal No. 6 12 
of 1872 pieteiied by tho defendant. The 
plaiiititt IS the special appellant m this case, 
and ho objects to tl:^ order of the Subor- 
dinate Judge dibinissuig his cUim for lont 
on the ground that as the Subordinate Judge 
had found that the defendant had no Ta- 
Jooka lights, and that tho notice solved upon 
him was a valid and good notice, he ought 
to have giveu plaintiff a decree for the rates 
aid by occupant ryots as tho Court of 
rst mstaiico had done. Wo think this 
objection is reasonable. The Subordinate 
Judge found the notice to be a valid notice 
under Section 17 Act X of 1859, and thhk 
of course, would bo equivalent to a finding^ 
that the defendant bad only a right of 00 m* 
panoy. SThe Subordinate Judge also {bpild 
as a &ot on the evidence that the Teleokee 
Sunnu I on which tho defoudaut l*^|iBe4 to 
escape enhancement was void fls Jiaviog teieti 
granted by a person having no ati^oriiy 
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to give it. Vhts totog no theiro «oems io 
1)0 no reason why the Subordinate Jud^ 
fihould not haw ocooptod the finding of thh 
Lower Court as to the rate of rent to be 
paid by the defendant oonsuionng him as 
an occupant ryot and havo decided the case 
that way. It is contended by the other 
side that,tbo Subordinate Judge was right 
in holding defendant not to bo an occupant 
ryot, but one occupying sotao interniodiato 
pottWon between a Talookdar and an oc- 
cupant lyot; and that although he had lost 
hiB former position in consequence of the 
sunnud having been found void, ho foil back 
upon that which gave him a superior status 
to that of ordinary ryots, and entitled him 
to pay a lesser rent. The nature of this 
Intermediate right has not boon explained 
to us, it is a title unknown to the rout law i 
and there is no such class of men between 
tho tenure holders and the cultivating ryots 
entitled to the service of notices under Sec- 
tion 17. Tho case referred to by the Subor- 
dinate Judge <4 Dhunput Sing and others 
tfmtts Oooman Sing and others, docidod by the 
Privy Council on the 20ih of December 1867 
is not at all in point. The parties tw that 
case wore actual tonuvo-holdcrs under a pot- 
tab, in fins the defendant has no tenure and 
no potUh. In tho case of Onia Dult 
and another m X^ma Taroe Dabeo reported 
in Vol. VIII, We(/J^ 2iipo}((T, page 181, it 
has been held, that a hnding as to the cha- 
racter of a tenure does not in law remove a 
defendant from the category of lyots wl oso 
rents may be enliniioed under Section 17 of 
Act X of 1850, so tJiat oven supposing the 
Subordinate Judge to be right in saying that 
the defendant holds »n intcrmediato position 
and right and in not making him liable for 
the rates of rent paid by simple occupant 
ryois, ho still would bo amenable to Section 
17 of tte tent law. There has been a cross 
appeal fikd by the defendant in this ease, ho 
objects in the first place that there was no 
relationship of landlord and tenant between 
him and the plaintitf, inasmuch as ho had 
never paid him any rent, and that I he pro- 
yisious of Section 17 of Act X Suppose that 
soma rent must have been previously paid in 
order to enable the party to iuorewio it, or in 
other words that no onhanoom^t is possible 
unless some rent has prt‘1rouSyibeen paid. 
Another objection is that inasmuch as in a 
liuUftn pioocoding between the plaint ifl* and 
ibe oth t i eshfirers m the estate, tic jUunina 
had Ih cu licttlc'l and fiJtod in rolatiosu to th# 


rent payable by the present defendant ; no" 
suit like th,e present would lie to unsettle 
that Jurnmab unless the plaintiff first brought 
a suit to set aside the Butwarah proceedings 
within 12 years. With regard io the first 
objection, it by no means fellows that because 
no rent has passed beiwe^n^ two parties, the 
relationship of landlord |ind tenant cannot 
be cbtablished, for many tenants do not pay 
their rents although they ought to do so. 
Tho defendant, admits that he is a tenant of 
the plaintiffs, and is willing to pay a certain 
rate of rent, the assertion therefore that no 
relationship of landlord and ionant exists be- 
tween the two is a palpable absurdity. Then, 
as to the objection tbat no enbanoement 
can be had unless some rOnt has been 
previously paid, we have no doubt that the 
meaning of the sectiou is not restricted to 
cases iu which rout has actually beoii paid. 
I'his would assume that all (euants do iuva- 
j riably pay their rents *to tho landlord, and 
I AO think, tbat tho Section must bo taken 
to apply as well to enhancement of rent 
actually paid as of rent which ought to have 
been i>aid and which the tenant would have 
paid under ordinary oircumstancos. We 
tboroforo ovorndo this objection. The lost 
objechou that tho plaintiff not having sued 
to sot aside tho Butwarah proceedings, the 
present suit would not lie is altogether 
untenable. Tho fact (»f a Butwarah having 
taken place would in no way prevent a 
co-sharer from oiihauciiijf the rent of a ryot 
on his particular share, notwithstanding that 
tho original arrangement of tho Jumma bad 
been made on tho understanding that the 
tenant jtaid snoli and ^uch a rent at the time 
of tho Butwarah. Every other shareholder 
Would havo precisely the same privilege and 
could also onhanco the rents on his particu- 
lar sliare supposing the ryots to bo liable. 
We think, therefore, that the judgment of 
tho SuboHinato Judge should be reversed, 
and the decree of the first Qourt restoilwd 
with costs papble by the defendemt res- 
pondent. 

"Mr. Justice Aifiwp.— I concur in reversing 
the judgment of the SubordmAto Judge. 
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Jitdgmia Md Ich'da 0/ ^ J'^MeUd 
Oowrrdttee 'qf <fte Ff^ OdwnaU <w 
^ Apptal 0/ Mmth MaJ Kishm 
Singh VB. Bemjog Shmrn Mozoomdar 
' aw* othqre, f^in tha High Oowti of 
Judioatvire ai Fort in, Bon- 

gcUi ddvamU Sifith Novmber, \SJ%. 

FresemA : 

Sir Jamiss W, CoiiViLiii, 

Sir Babstbs Beacock, 

Sir Monxabub Smut, 

Sir Bobebt P. OoliiIeb. 


Sir LAmtBSron Bebx. 

Tbdre 1® no principle oB authority toi holding that in point 
of Uw amannet oi do>(oiit of an oidmiry tstito dopondiiig 
solely on fatnUy itsagc miy not liodiHcontluiicd , suastu 
Itii in tUo ordinary law of tiuocesoaon 
Itisol tlio CHseneo ot tnnily tbit they ‘liould bo 

oortiln, invaimblo tud cuutmuuus, lud well csUlibMhod 
dlscontlnuinpo must bo held to destroy thorn, evon wlioii 
tho diaconlinuanio has iiiecn liuui acciduntal cuises uid 
thooltect cannot bo loB«t wluu it his boon inUutioiully 
brought about by the cuncuiieut will oi iho UuiUy« 

This suit was origitially brought by Rajali 
Prankishen Singh against Hurrosoondroo 
Daboo, widow of ono of his brothers, Gopee- 
uath Sittgh, aud some purchasers from her, 
to recover possession, “ by right of family 
cusiom/' of ouo-third of 14 annas of Per- 
guunah Soosung. 

Rajah Prankishen died during the pro- 
gress of the suit, and the pie&cnt Appollani 
is his eldest son, Hurrosoondree is also 
dead; the respondents, Buioda Dobia and 
Pranoda Dobia, are daugbterb of Qopeonath 
and Hurrosoondree; the re^pondont Gour 
Kishore Lahoree is their grandson, being a 
sun of Bnroda Debia. 

The pJault states that ^Uccording to fi- 
mily oustoth prevalent in the raj or estate, 
the 'right of the plaintiff, as proprietor, 
accrued to the estate since the death of his 
father, Baiah Bishonath Singh.’* 

The claim is I'csted entirely on the ground 
of family eustom, under which it is alleged 
that tht estaW was desceudil^e on the oldest 
tODi to the e^oluaioa of the other sous. 

it appears that the entire 13 annas of the 
Pergunnah ^era at one time enjoyed by the 
ancest<>]^s of the family, but 2 annas were 
afterwards alienated, aud it appears to be 
assumed on both sides that these 2 annas 


were a long time ago given «» dower on the 
marriage ef a daughter of one of thp poa« 

Elijah Raj Singh, the grandfather of the 
plaintiff Prankrishcii, died in 1822, leaving 
three sons, BisonatU (the fathor of the 
pUiutiff Prankishen,^ Gdpeenath, and Jug- 
gernath; and it is undisputed that on his 
death the three sons presented a joint peti- 
tion to the Collector, debcribing thcmKelves 
as the* heirs of thoir father, and propriotors 
of the Pergunnah, and praying to ho regis- 
tered ; and that they wore so registered f)v 
the 14 annas. ^ 

Oopeennth hold the ono*third of tho ostato 
until his death ; his widow Hurrosoondreo, 
succeeded to tho pos<)esbion, and when tho 
present suit was commenced against her in 
1881, Gopeonath, and ijie as his widow, had 
been in possession for nearly forty years, viz , 
irom 1822 to 1861. 

. The Appellant contends not only that Ihe 
asiate is descendible on a single heir male, 
but also that it is impartible and inaliou- 
able. 

The High Court rarae to tho odnolusion 
ihat^ the plaintiff had tailed to establish by 
evidence the evooplional family custom on 
which ho rolled, and reveraod tho contrary 
deei>*ion of ihe Piinorpal Sadder Amoen. 

The two mam questions argued at tho bar 
weie — If-t. Wliethor the fiinily custom had 
been piovecl? and, 2nd, if so, what was the 
effect upon it oi the acts and conduct of tho 
family on Rajah Singh^a death in 1822, and 
buhscquently p 

Theio is, undoubtedly, evidence which 
leads reasonably to tho belief that, formerly, 
the e-tttto was held, from time to time, by 
individual male members of the family ; but 
the evidence leaves in obscurity the character 
and nature of the estate, and the tenure 
by wliieh it was held under Mahometan rulo* 
Some fiimauns aiid other documents, filed hi 
a former suit, and which were sought to bo 
made evidetne m tho piesent to show tho 
early title, ,are referred to by the Principal 
Sadder Aincen and tho High Court in the 
following manner. 

The Principal Sudder AtoCen says 

* It appears by a dooibion of the Sadder 
Court of the I2tji afay, 1856, filed the 
nn<*wenn<>‘ defendants, fliat the 
abovu^named was foimeriy acquired m m 
jageet by Xligah Bamjibon, by a fin^auu of 
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the yeer 1660 gftttted by the Etnpem 
Sheh Jehim, and at hU death that jageer was 
'ceoferred upon hi# eon Bajah Bam Singfa 
by a fimaun the year 1660, granted by 
the Emperor 8 hlh Alum Ohir ; and after hie 
death it wtMi eoWfarred as a jageer upon Bajah 
Kiehore Sbgh, ion of Bajah Knn tiingh^ by 
a firmaun of the year 1749, granted by the 
Emperpr Ahmed Shah.’* ' 

The High Court, refering to theie doou- 

menti, say:-*^ 

may be admitted, as held by the 
Judges who diapoaed of the case on the 12th 
hlay, 185b, that there is something peculiar 
, ia this property. It is not improbable that 
^ it was, as allied by the plaintiff, a jageer 
* for military services, and as suoh held by 
«ona of the members of the family, usually 
the ' eldest son or brother, and that women 
were excluded froth the succession, as being 
incapable oi performing the duties required 
from the jageerdar. This succession, how- 
ever, was nut regulated by any family ous- 
tomi but by the will of the sovereign power, 
and on refering to the Judgment of 1B56, 
we find mention mado of throe firmauiis from 
the Mahomedan Government, only <me of 
tfhich is forthcoming in the present case, 
which prole that the property was held as a 
military fief, and that the holder suocedeu 
not by right of primogeniture, but by the 
will ol the sovereign.*’ 

And again 

** The copies of the bearing date 

29th Shabau ( lat Juloss ), of Ahmed dhah, 
and of the hibanamah from liam Singh to 
Bun Singh, cannot be looked at, no reason 
having been assigned for the absence of the 
originals, which axe said to have been filed 
on a former occasion. The grant of Kissore 
Singh to Baj Singh, dated 26 Maugb, 1169, 
is oleariy an untrustworthy documont, and 
has Obl^ leett the Ifgbt lor the first time 
siuo# this case was remanded ; and even if 
geuttiue if proves nothing, so we ore thrown 
hui»k npOfi 006 single document, bearing date 
the 22 fid veer of the reign of Mohomed 
fibah, wblen k denounced by vhe opposite 
party to be a forgery. This doooment pur* 
ports to bo'^a fi^rmaun from the Emperor Mo» 
homed Shah to Bon Binghi ootxfirming the 
jageer of Soosung to liimi ana i|lg|piring him* 
to keep up a certain body, of troopii oonikV 
mg of cavalry and Infantry. vAdmitkngf (er 
the moment, that this document k genuine, 
it really proves nothing in support bf plain* 




tiff’s allegation. It does not prove the pro- 

n to he raj, for no such name is used. 

termed a jageer, a tenure to be held 
as eompensation for military service, and 
which might be traneferred, at the will of 
the ruling power, to any other person on the 
same or different terms. The granted, als(^ 
ie not styled or in anywise recognised as ^ 
Bajah, but simply as a &mindar, so that this 
document establishes nothing which the 
plaintiff seeks* to prove. But, looking at 
the document, wo have little doubt that it 
never came out of the royal office, either at 
Delhi or elsewhere. It is written on com- 
mon paper, and stamped with an oval seal, 
which could bo prepared in any bazar of In- 
dfa, and nothing is shown by which we might 
tost the genuixienes^ of the seal.” 

Their Lordships find great difficulty, upon 
these judgments pronounced by Judges who 
had greater oiipoitunities thaxi they possess 
of testing the genuineness of the documents, 
in drawing any safe oonulusioti from them ; 
and the learned counsel for the Appellant 
felt the same difficulty, and did not press 
them, contending they were not material to 
his case. 

If these documents could at all be relied 
on, their Lordships agree with the High 
Court in thinking that they point to the 
conclusion that the estate was held under the 
Mahometan rulers as a military jageer on the 
tenure of military service, by viKue of grants 
mado from time to time to individual mem-« 
bers of the family, and* was not strictly bn 
inheritable estate. If, on the other hand, 
reliance cannot be placed on these documents, 
then it is lett altogether in doubt what was 
the original character of the estate, and the 
nature and conditions of its tenure. 

Although much of what appekprs in the 
record, including the elaborate pedigree, 
must be rejected, there ia still evidence tfiat 
the manner of succession, relied on by the 
Appellant however originating, did, in fact, 
prevail for sometime in the family. 

On the death of Rfljah Kiahore Singh in 
1784, a perwannah was issued to his younger 
brother. Uijah Baj 8 ingb, by the Baiti 
India Company, who then held the grant 
of the Dewanny. It was addressed to him 
as “ Zemindar of Hannas share of Pergun- 
nah Soosung,” and states the deatjh ef the 
late ftsjah ; and goes on thus ; The Zjemin- 
4ery of Eismutf 14 annas of^Pefgnunah 
Sooaong^ wbidh wese fixed on your btdth#^, 






biM, Aioeofdiiif to oonSrmdd to 

yott/’ 

It tho9 appears that ttsjsh Kiiilioro Siogh 
bad a living broth4ri and this perwannah 
YTts properly ireUed on as affording evidence 
that the deceased Bajah Kishore Singh had, 
potwithstanding, held the Z^tnindary aa 
vole possessor, Bsjah Sishtro had no sons, 
b^t left a eridow, and the fact that i>he did 
not ^succeed to the Zemiudary, and that his 
brother Bajah Baj Singh was confirmed in it 
on his death, also points to the conolunlon 
that the custom was supposed to pievail at 
the time of Bajah Uaj Singh’s aocession in 
1764. 

E^ah Raj Singh ooniiniled to hold the 
Zemindary until his death in 1822. lie wa<4 
recognieed as Zemindar by the British Gov- 
ermnent at the time of the Perpc^tual Settle- 
ment, and the settlement of the 14 auna^ 
abate of Pergunnah Soo^iung then was made | 
with him at the old p6*«hkush (tribute), and | 
not on a newly oalculati^ jumma. It should 
however, be observed that it appears from 
the aecounts of* the Oollectorate that the 
other 2 anna <»hare'<, formerly severed and 
alienated,* were settled with the Zemindars 
who ^ owned them, precisely in the same 
manner. 

In the present case the estate was h( Id 
directly from the Government, there being 
no iuWinediate lord. And it appear^ to 
their £fordships that, upon this settlement, 
^y incidents of the old tenure, as a military 
jsgheer, requiring the render of service'll if 
any such ever existed, were as conditious of 
tenure, implicity, at au end ; and that the 
Zemindar) , so far as relates to tenure, was 
thenceforth held under the Government as 
au ordinm Zemindary free from any such 
ODuditioo# 

The settlement would not, however, of 
ittblf. hate operated to destroy a family usage 
regniatmg the manner of descent. It would 
mot have had this effeot in the case of a well 
established Kaj (see Babao Beer Pertab 
Afthee V. Maharajah Rajender Pertab Sahee, 
1$ MOfive, Z. A*, 1), and even in the case 
where the origin could not be shown, it may 
ko aeaumi^d that it would not, of itself, afibet 
att edstiaff family custom. 

Begnletioh ZZ, 179& was passed soon 
after tMs settlement. That Regulation has 
been held not to be applicable to the suc- 
oesaion of a well*estab!tshed Raj, (See 12 
UoofOi 1, and 6 Moore, 161-7). But the 
ilespaudents contend that, notwithstanding 


the qualification placed upon it by Begula** 
t^on X, 1800, it does govern a case liilto the 
present, where the claim rests only on a eon* 
tinning family usage, and not on the pacu** 
liar character of the Zemindary itself or on 
a local or district custom (see Bajah Deodar 
Ho^sein v. Ranee Tuhooroon Nissa, 2 Moore, 
I. A., 441). 

Their Lordships do not think it necessary 
to give any opinion on the positive effect of * 
Regulation XI, 1 798 5 for they 'think that, 
in the present case, there is suffioient ground 
for the presumption that, after the settle* 
nieut and, this regulation, the family were 
uiduoed to regard the former state of things, 
and the ancient tenures, whatever they were, 
as at an end, and to consider and treat the 
property as an ordinary estate held under tho 
Llntish Government ; and their aot‘4 show 
that, in fact, they did so consider and 
treat it. 

Thoir Lordships propose to refer to the 
most im*portant of these acts. It has been 
already stated that, upon the death of Bajah 
Uaj ^ingh in 1822, his ol()e«tt son Bishouath, 
and diis two younger brothers, Gopeenath 
and Juggematli, presented a joint petition 
to the Colleitor. It was a public act, and 
the document is distinct and unequivocal iu 
its terms. The three Petitioners, who are 
oach describe 1 as Bajah, and sons of 2tajah 
Raj Smgn, state that the Raj of 14 anna 
shares uf Pergunnah Suobung was recorded 
in Soribhta in their father’s name, and that 
ho being deadf “ they aro the heirs and pro- 
prietors” of the property, and they pray to 
be so registered, and were registered accord- 
ingly as joint proprietors. 

It is plain that thi^ was not a merely 
nominal Petition ; for there is clear evidence 
that the three* brothers took and enjoyed in 
equal shares the profits of the estate. The 
three brothers also agreed by a document, 
in which they are described as ** in posSee- 
siun and proprietors,” to pay the Govern* 
ment revenue of 17,240 rupees. 

In 1829 Juggernath died, and theteupCA 
his widow, Ranee Indromonee, was registered 
as joint owner with Rajahs Bishonath end 
Gopeenath. 

In April 1832, Rsgahs BUhonuth eMl 
Gopeenath, and the Banec Indrom^U^ ^ 
sente I a joint petition pvaying 
pay the amount of a Decree obtained agakii^ 
.them. The petition describes them sa ^ Xe* 
mindars of the Pergunnah ” 

Hi 
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Afterwards^ Bejsh dopeenath died, and 
his widow. Ranee H^fro^oondree, was also 
regiUtered eb own*B!r for his share. 

In 1SS9* and again in ISSil, suits were 
brought agamst tenants by, the Rajah and 
the two Ranees for rents due, and in 1841 a 
joint suit was instituted by the three for 
possession of part of the estatOi 
, The tranSiictions above enumerated show a 
series of important acts in dealing with the 
estate as jbint family property, extending 
over a period of twenty years, all founded 
Upon the footing that the ordinary lulos of 
succession governed the descent, 

It is now net'CbSsary to ad veil to some 
subsequent litigation. 

It is alUgod that, in 1843, Hurrosooiidrco 
and a son bho had adopted, bi ought a KUit 
agUinst Rnjah RinlionaUi and Indromonte 
fpr a paitition of the Zemmdary, in wbuh 
the Rajah hct up as a deleino that tlie lUj 
WAS impartible, and de^'cended on fbeoldibt 
male heir. It is said th«it this dcfonce was 
auoccsbful. Rut tbo proceeding's in this suit 
Were, not' sati'factoiily juoved, and the 
attempt to roly on it as an esj-oppol failed. 

Other litigation followed, ruibing the same 
questioo, but witli a diifeient robult. 

In^rOmonee, tbo widow ot Juggeinalb, 
died^ leaving an alleged adopted bou, wbo^e 
guaidian claimed the posbcs^iou for bim. 
This was oppo«-ed by Ihshouutli on the 
ground of the « family cu>tom, but, in the 
end, possesbion was awarded to the guardian* 
In 1847 Ribhon.ith commoiscod a rcgulat 
Suit to obtain the om'*third bhaic of Jug« 
gernatb, on the ground that the alleged adop- 1 
lion was invalid ; and also again botting up j 
the family custom of pnmogenituie. In tbib.| 
suit, which went on appeal to the High I 
Court* a full Runoh decided agaiubt the exi^t* 
once of the custom. 

Rajah Bishonath died in Auc:n<^t, 181)3. 
After hk iteatb, his son, Uajab PrankiNben 
(the in the present suit,) did not 

prtspeute an Appeal to Her Majesty in Coun- 
ei), which had boon oommencod against the 
above decision of the High Oourt* but brought 
another suit against the guardian of this 
adopted son of his uncle Juggernath on the 
gmnd that the 4do;ption was ix^'bond /tie, 
aafl olaimeft ouMhirdi c| th4«Wtate as heir 
to hib untie. This suit ts fsohdedontho 
atbumpfiou thstlihe eustem had been nega** I 
lived in the former orle, for Prankithen now 
olaimed, not on the footing of the custai% 
but as heir to his uncle, aocordincr to the 


ordinary rule of aueebasion, and upon the 
round that the adoption was not bond JUk^ 
e Bocceeded in the suit. 

Yarious oonsiderationa were put forward 
by the learned Oounsel for the Appeltents to 
dobtroy or diminish the effect of the ftiota 
which have ju^t been adverted to. It was 
suggested that ^Eishonath may have allowed 
his brothers to 'take, eaoh, one-third share for 
maintenance, but their Lordships ar$ of 
opinion that the evidence points very cle^jfly 
to the eonclu'>ion that the brothera were 
admitted to the possession aa co^hoirs and 
oo-Hharers, not on sufferance merely, but aa of 
rii?ht. The learned Solicitor-General, indeed, 
admitted that tKe aet'^ of Bi^honath amount- 
ed virtually to a grant to his brotihers of 
ono-third shares during their lives, but he 
ilenied that they amounted to more. la their 
Lordships’ v'iew, liowevor, BiBlionatb, admit- 
t(d Ins arother*^ to the smcessioii, intending 
them to havfe full, complete, and equal owner- 
ship of the C'itate with himself. 

It was then contended, lor the Appellant, 
hat if tin* wore so, it wa8*an attempt to do 
what tiie Hindoo Law would not allow. 

It has already been stated that tlie acts of 
Bndionoth and his brothers, op his father^s 
de*ith, affoid strong ground for the belief 
that they did not logard the manner of suc- 
to-sion, if it ever prevailed, in the light of 
a family custom, hut ah an mculent or ooti- 
diiion of tenure which had been deletmined 
by the settlement, and consequently assumed 
that thoneefoitl) the succession would con- 
firm to the ordinary Uw. Their conduct, 
indeed, goes far to dis tpprove that a family 
custom, properly so called, over existed ; but 
assuming it to have once existed, their Lord- 
ships think it was of A nature which could, 
without any violation of law, bv^ut an end 
to, and that it was, in fact, dhconUuued. 

It was urged that this could not bo dona 
without the oousent of the sovereign power, 
VIZ., the British Government. Tliere is no 
question, in tho» present case, of the mAln- 
tenance of a raj or principality, or of a tenulra 
differing in its general qualities from an on* 
dinary estate under the British Oovarntnent. 
Their Lordships are caitainly not prepare^ 
to hold that descent on sln;^a m^te heira 
was, after the settlement, a condition of the 
tenure on which this estate was held, reqnitv 
mg the assent of the sovereign power to a 
change in the manner of succession, and 
giving to the Government the right to re- 
sume the estate upon its vioUtion. Their 
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♦ Thb 9th September 1872. 

Present : 

The Hon’ble Sir Richard Codch, Kt,^ 
Chief Justice^ and the llon’blo If. V. Bay- 
let, F. B. Kemp, Dwarkanath Mittbr, 
and W. Ainslib, Judges. 

Jurisdiction — Breach of t}i£ 'Peace — Riot — 
Ilmi-^Act XX7 of 18G1, s. C2. 

Reference to the High Court under Section 
434 of the Code of Criminal Procedure by 
Mr. 0. B. Garrett, Officiating Sehsions 
Judge of Daoca, dated , the l^th July 
1872. 

Byhuntram Shaha Roy and others, 

^ versus 
Meajan. 

The Advocate-General and Bahoos Mohinee 
Mofyun Roy and Dooi'ga Mohun Hass, in 
support of tho roforenoQ by tho Judge. 

Mr. Woodroffe and Baboo Romdk Chunder 
MiiteTj in support of tho Magistrate’s 
order. 

A Muirlrtmte or otimr nSlenv nxeroiung the powers of a Magis- 
tnue if legallg eompetfnt A«iider reotioa (i8 Aofe XAV of 18hl. to 
issii# an onisir prolubiting a loxulliQldcr fi om holding a Jtiaut on 
any pirtaiottlair fpob on his estate on particular days, on the ground 
that «ivdiaaoilb»rUllhe)y topremtariot oranoffiray. 

Tjits case was referred to a Full Bench 
by K4mp and Glover, J.J., with the follow- 
ing remarks:*^ 

Rmpi /♦—The question iofore us is whe- 
ther a Magistrate or other officer ezetcis- 
ing powers Uf a Msgistrate cau legally 
issue an order;^ under Section 62 of the 
Pode of Criminal Prooedure, prohibiting a 
landholder &om holding a haut on any par- 
tioidatqpotonhis estate on particular days, 
on the ground that suoh order is likely to 
prstvmt a riot or affirey^ 


There aio conflicting judgments on this 
point. Wo refer to the 4th Vol., Weekly 
Reporter, page 12, Criminal Rulings, Seen 
Chunder BhuttaOhaijee vs Sadut Ali Khan 
and others; and tho 11th Vol., Weekly Re- 
porter, page 5, Criminal Rulings, case of 
Kalika Fershad and others. 

We therefore refer tho case to the Full 
Bench forMooision. ♦ The question wo would 
submit to tho Bouch is—* 

Wliether a Magistrate or other officer ox- 
ercisiug tho powers of a Magistrate is legally 
competent to issuo an order, under Sec- 
tion 62 Aet XXV of 1861, prohibiting a 
landholder from liolding a haut on any par- 
ticular 8})ol on his estate on particular 
days, on tho ground tjbat such order is likely 
to prevent a riot or aflVay, or because a 
riot or aifray has already occurred. 

The case caino on for argument before 
the Full Bench on the 22nd August 1872. 

I Tho Court took timo to consider. 

The judgment of the Court vm ddivered 
as foJhie^ on the 0th of Septemher by * 

Couch, C J — Tho question referred to 
the Full Bench is whether a Magistrate or 
otlicr officer CTercising tho powers of a Ma- 
gistrate is legally competent under Section 
62 Act XXV 6f 1861 to issue an order pro- 
ikibiting a landholder from holding a haut on 
any particular spot in his estate, on parti- 
cular days, on tho ground that such order 
is likely to prevent a riot or an affray,’' 

Wo are of opinion that this question 
ought to be answered in the afiirmative. Sec- 
tion 62 of Act XXV of 1861 runs as 
follows :— *• It shall be lawful for any Ma- 
gistrate, by a written order, to dmi^ my 
person to ahtainfrom a certain act, or fo take 
certain order with property in his 2 ^<>esessi 0 in 
or under his management whenever eueh 
Magistrate shall consider that direatym 
is likely to prevent or tends to prevent a riot 
or an affray.” The above provisions dearly 
show that it is lawful fora Magistrate 
issue a written order to any person ^ 
ing him to abstain feom any particular aotf 
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01 to )iold any ptoi>oi*tjr m hi6 posBofi&iou oi 
under lus mt^agement fiubjoet to any jmtir 
culni condiiiOUf if Suth Magistiate feball bo 
gatiabed that iwtfA dzfe^Uoni^ likely to pre- 
\oit a not or an. ofln} 'Jbt \iord a r<ori?i 
placed bcloiotho mud at, nid afUiv^aids 
lepuitul twice m Ihc cvpief^sjon ** to take 
evitain iordoi with (.atuii juopetty iii his 
poMtsbion,” Iwts no ioiS(jaibl( doubt ni 
oiu mutdb tluit the J cgib] ituu njhii<l«d to 
giv' full and iiuplc powcis to tin JM itt, 
the <hi(f ofhtti entiusltJ with the dut} 
of puscAin^ tlu ]Hac( ot the dishict, to 
lOfetUin m3 jeison In in dem^ luiy ict, 
01 to eomiaaiid Inui to hold nn pio|Kit> in 
hiS Jiovsisdion. Milqctt to ai Y, tond tion, 
’\\henc^<l wiicb Mi.?itiUc sh dl coiisuUi 
thit hiidi a (onisf il putednu 1 likely h 
01 evtu tends to ])U\en1, a not ( i 
iiu dluv Nu doubt the powds couftind 
upon Hie TnI is,isli i1< lu the Sc<ti n 01 IH 
like all othd joweis<f diseietidi (leiUd 
bylaw, to he tuicistd ni \ n is inbii in m 
iKi and It imi} hiitliet 1 1 ulunt ted that 
the MttLiHtiitc is heamd, b *ju he issues 
theoideij to bin '■ill n] 11 u ison I h 

gioundsthal that ciiUi is bk<l\ t iie\dit, 
03 tondhto } ie\ent, an t d m nb 13 I in 
il a attei cMUisn the n 

Miv (liscietion isins nidJd niutn i 
]nitKuln iandholdei not t laid 1 in 
luputieulu Mp( i on a piitunl 1 d 13 n{ ui 
the giound that tlu holdnv ot the /txnt t 
that paifu ui (I phn e and time b) tint f>n 
tn^ii) ii indixidual !H]ikel3 ioJoultiisii 
oub bnaeh ol tb jHau. wo emn t uj ni 
a piupei eonstmetion of b<etion ( J siy tint 
the eudei is null md \oid foi w int or jinib 
(Uetion 01 powei The Itw i veiy 

wide disnetn u to iho Ma<, sti lU 111 iiutteis 
nliectmg the public ti inipnbty md it is not 
ioi us to euit 111 tint di tlttioii b\ euiistiuni^ 
the Act m a xnannei (ontMr3 to tlu pliiu 
and obvious moamu^ ot the wokIs m whieU 
It 11$ espiebsed 

It has I ecu aij/ucd thnt the powcis >(sted 
in the MflgJHtnto by Seition 6 J nn vt be 
conhu^ to those aits and modus if 
ineut of propel ty onl^ which on in tlum 
solves nnkwiuh and ih et as thorc is nothing 
inheioutly illegal ni a man holding i htfU 
on hu» own land on any ])aitieulai d ly ho 
ehfosrs ^he older jiassed by the Magistiato 
in this OHsc must be *'wt aside as \oid ioi 
\\ uut ol pow Cl But not only tins icfeti leted 
iomtiuitum not suppoitod by iho Ofinal 
«(OL(]s ol tiic bootion, hut its adoptioa might 

hut &b 


in m%hy oases load to the most dangerous 
consKiuenoea A partieulair act ora paiti- 
culai mode of en|oyment of property might 
bo poifectly innocent and law Ail m itself. 
But the att nny bo done, 01 the propeity 
enpi^cd 111 that paiticular mode, undoi cii- 
cumdaiiccB tilcuUted toloid to astiious 
buath of tho ptaco, attended oven with loss 
ot human lift \nd it would be by no moans 
p!o]Ki ti dcMi d)lo to hold that evou lu bueh 
( ve, th( cbitf Pf u 0 Ollu ei of tin distnct h is 
no powei to issfic xii oidei bucJi ns that eon 
tnnj>]it(d 1*3 Stttion b 2 Bhetiui i/iirilii 
dll 1 in dl ( iscs entitUd t ) tst ibbsh a hau( 
n his own land, but m elosi pioMunty to 
i pie\iou<'l3 csUblishecl Invtt btloiij^iii^, to 
uuthei /einiiidii, is a qiiobtum upon wJm h 
\\( imd not f \]>ii ss any I I)imou Nei is it 
nu s^'iiy fui us ti deUiinnie thoipudiou 
wluthd tlie M t^ibtnt( hiHiii this puticulii 
i \s( tvejdsid his disdetim m i j»i pei 
inmnd, (i whethci his oidd us-itstnuU 
lUjuiKs my aiiididment cithei is to the 
dm ilu 11 ot the inpineLnru 01 othd wise 1 01 
t he 0 <i ic^t i( na h i\ 1 not be< n u f d u d to us 
h\ tin Division Bench Assuimn.^^ howfici, 
tint tilde IS notlnnj: unlawful m i /umndai 
h Id in i / dl Ins own 1 uid on any d ly 
b ell s{ md i sunn 11-5 iNo tli ift the mcie 
j i( 1 ( f Ills II I Ini^., a h tvf on ^iith K up I an 1 on 
such i d 13 w jnid 11 >t he sutta u nt lo v\ iii mt 
1 Ma^^istfite m (oininj to the e uiclusi u 
t)i it a I H b ot the pt ue is lik<h to take 
pi ue it sti iijs to us ( ie 11 th it tla 10 nfi}^ ho 
othci on cuinsi antes connuted with tho hold 
111^ if tin liai/t it Hut piitidilai ]>hwo and 
Unu wbub would fuilv )ustif3 i ito 

111 issnnu inoidci uiidoi uitun OJ, at le ist 
ioi i limited pciiod <f tune, it the Aims 
tiito IS sitisiicci, altd a loi^-oniblo e^ci^ 
eiso ol tho dis lotum \ostcd m him by 
Hill Scot ion, til it such in oidci i«nLeo&&uy 
hu the jucseiv ition of tho public peioo 

It IS St ited m one of the cases mentioned 
in tin oulci ot ufei 0x100, that a Magistrate 
h is no pow ei under Section 62 to I'jsuo au 
oidoi that would uitoiforo with any one's 
light to enjo) his own property m any 1 iw- 
ful munnor he pleases Whether a Magia 
Hate cm, undet that Seetton, issue such au 
oidti fxi would be uttcily destiuctive of a 
mau*B light of property, is not a question 
which wo aio called upon m this case to 
dHeimme one way 01 the other It is aufii* 
nent foi ns for tho put poses of this lefer- 
ence to say that it u quite witlnu the power 

ft 
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OOTOBEE 1872. 


V. H. SoHALcn, Esq. 

Addition to Claim 18, Section /, page 35 
of Rules. 


No. 1. V 

The following addition is made to clauso 18, 
Section I, page 35 of the Board’s Rules — 

‘‘ The Government Pleader should furnish 
every pleader appointed under this rule with 
a vakalutuamah.” 


Circulates Oovemnwnt orders regarding OfRccrs 
under Court if Wards not being Governr 
merit ServanUi 


No. 2. 

The following orders are published for 
conrununication to cstahlishmouts employed 
under the Court of Wards — 

** The Lieiitonant-Governor has been 
pleased to decide that ofliccrs under the 
Court of Wards are not to bo considered as 
Govoruniont servants, unless they arc Gov- 
ernment olhccrs lent to Wards Estates, 

“ His Honor, however, observes that in 
fit cases men, who have long and well scrvc<l 
Courts of Wards, may be admitted to the 
examination of candidates for Civil appoint- 
monls by special permission, under Clauso 
(e), Rule 3 of the Native Civil, Serivco Exa- 
mination Rules/’ 


Circulates Government Instructions regarding 
counterfeit Coins. 

No. 3. 

With reforence to Clauso 16, Chapter II, 
Section XII, at page 32 of the Board’s Rules, 
the attention of Treasury Ofhters is dra^n 
to the accomijanyiug Circular No. 2008, 
dated the 2t th August last. Issued by the 
0 ivernuieut of India, in the Financial De- 
partment. The instructlbns therein con- 
tained should be carefully attended to. 


CIRCULAR No, 2008. 
Government op FiNANuiAt 

Department, 

Mint and Cuhrbnoy. 

To TUB Secy to the Govt, of Renoal. 

Simla^ the 2'oth August 1872. 

Sii^ 

In forwarding to you a coj^y of the papers 
noted in the margin, J am 
M directed to request that, with 

( Jcutti, No the permission of His Honor 
l^Ii ui the Lieutonant-Covenior, you 

will bo good enough to ar- 
range for counterfeit coins being sent to the 
Calcutta Mint whenever it can bo done with 
the consent of the tenderers. 

I have, &c., 

(Sd.) 1). Barbour, 

Offg. Under-Seeg. to the Govt, of India. 


Suhstiinfes new Rule for second Chuse, liuh 
IG, Section /, regarding the Annual Budget. 


No. 4. 

The following has boon snbstif ufed for the 
sotOiid Clause of Rule IC, Section I, i>ogo 
34Ji Board's Rules ; — 

An annual Budget, in the form of Table 
VI, Return No. 31, headings Jl. XVI, 
based on the actual expondjturo of previous 
years, with a separate Statement of \Vuys 
and Means in the form prescribed below, 
will bo prepared and submitted for the sanc- 
tion of the Commissioner — 

SlatiMent of Wags and Means to 
accfunpang Budgets. 

' 1. Estimated balance in hand on 1st 
Aju’il 18 . 

2. Add Estimated Receipts as in Budget. 

3. Deduct Estimated Expenditure as in 

Budget. 

4. Probable Balance on 1st April 18 . 

Items entered in this Budget will belong 
to one of these throe classes. 
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A. Mokkt, Esq , O.B. 


States the Chmgn wlUch hm b^en nmde In 
the etUing Prkf of ohlang Opium from 
\htJcwmrg 1873. 

No. 5. 

The following ch.xnges have been made, 
tinder the mmcfiou of (.Jovorurnent, m the 
selling juice of abkarry opium, with ehbet 
from the Ist of January 1873 — e 


t 

Stlllng price 
pLV Seen 

LivisioH. Dhtrict. Pruent. Sanctwnul. 

lls. Hh. 

1. Orissa 

Balaaorc 

.22 25 

2. Bard wan 

1 


3. rresidcncy 1 

[ All dis 


4, lJa|Sh,diyo... i 

tru ta 

[22 24 

3. Chiltugong J 

1 

C. Orissa ... 

Cut tack 

i 


aud l*ooK(' 

I 

7. Dacca ... 

) Alldis- 

1 

8. Assam ... 

j trhis 

^22 23 

0, Oopoh ]h*hnr Julpijoivc 1 

1 

1(>. Bhaugnlpmc 

Ihuiio ih 

20 22 

2. Tho soiling price in 

tho ronmuunir 

districts Will remain as at prchciit. 


Cmthiib, — Offlare to he can fat of adhc 
eivi Court Fea ^iam/ks. 

No. G. 

Jti a case recently rojjurted to the Member 
in charge, a J.ugo number of Adhesive 
Court tVc8 s^tampd are Maid to itavo b*cw 
rendered quite unfit tor nso through tare 
lefes exposure to dauii> ; the hhects of fcjiampy 
hcooiiiiag firmly fixed together by the gum 
on the bacL 

2. To prevent similar loss in fufuro, all 
Ojetrict OGicetb arc enjomi'd to t.ike extra 
preoautions to preserve the Adhesive {Stamps 
eup])licd to them from damp. I'bo picbont 
stocks should be can fully examined, and 
dried when neceesary, and the place whoic 
they are stored should bo dways kcptqiro- 
p( ily dry. The sheets also, as far as possi- 
ble, should l>c kept face to face, and never 
bick toba(k. 

eluth 

but 


Prohibits ro-ewployment of a late /)i<?ewc- 
tax Clerk 

No. 7. 

CmoA. Nauain Banerteb, late incomo- 
taxcioik at Johanabad, in the district of 
lloogldy, has aU'^couded to avoid his trial ^ 
iindtr a chaiga of fi.uid, and geneial notice 
js tluTcfoie gpen that lio may not be else- 
where re omjdoyed in any capacity tinder 
(loverument. 


Ihtcih Suh-I)ltu\ionaI 0$cers to manage tlb& 
Eti he in acc 07 dance with Covu ument Orders 
eiUd, 

No. 8. 

AoRTEinuY to the orders of (Government, 
the MemlHT in charge duvets that, in all 
distmds where tho sub l>i\isiou d system 
has boon intioduced, tho Ofhecis in charge 
of Sub DiMsions siuill, m fuluic, miUiage 
tho EvCiSe ujtlim thoir jurisdiction in accoid 
anco with tho following instiuetious om- 
bodud III pata, 6 of lioanl’s letter to (Jov 
cinment, ^’o »b) of 27lh Jauu.uy iMiJl, a 
copy ol winch was ciuulatod with Board’s 
Ciicular No. 13, dated IGtli March 1 803. 

2 . 'fhe sy^'lem hero jiresciibul m already 
followed ju Homo disliicl.s , .vs regaids other 
(list I lets whcio it will now be introduced, 
the CoiiiiiussionciH concerned ait‘ HMjucbted 
toicpoitto this otiico tho date from which 
it comes into (‘llott. 

** I would make the Darojalis and their 
“ establish men ts buhordiuate to the Siih Divi- 
“biuual (Hhcoi, who should boas strictly 
^^ro^iionsiiilc for the administration of this 
‘‘pm turn of t lie duties of his Sub-Division 
“as for every other. But I would not mill- 
et qdy work and burdi'u tho 8iib-Di visional 
“ Kstalilishmcnt by making the l)ub-l)ivi- 
“ Mjoiml ( ifhcor’s records distinct from tho Ab- 
“karry Darogah’s. The D.irogah should not 
“fecmd up to the Sub- Divisional OfHcor atate- 
“ incuts and reports to be. rocoidcd there, 
“ and ft copy made for transmission to tho 
“Siuldcr Ollico. The Abkarry Darogoh's 
“ office and records should bo tho office aud 
“recordh of Iho Sub4)i visional Officer, 
“ Applications, reports, and orders should pass 
“between the Sub-Divisional Officer and the 
<‘Abkarry Darogah just as they do between 
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“ tho Sub-Divisional OfBoor and his Shorisfn- 
dar or Njwir. Statomeuts drawn up by 
** tho Abkarry Darogah ahould bo examined, 
« ooiTQCted, passed, and submitted to tbe 
Sudder OlUce by tbe Siib-Pivibional Officer 
“just as if they had been drawn up by bis 
“ Shcristadar, and tho record of dll this 
“ should be in tbe Abkarry C'utchorry only. 
“ This jdaii would obviatef any couiplaiuts 
“of additional work thrown on tho Sub 
“ Divisional Ebtablislunout. ' 

“Tho I)oputy Collector at tlio •Suddor 
“Station in charge of the Abkarry Dopart- 
“ luout and income-tax, should remvo all 
“returns and statements direct fioni the 
“ Sub-Divisional Olhoo ; they should bo coni- 
“ jiilcd and aggregated in Ins otfieo, and he 
“bhould bo responsible for pointing out to 
“the Collector any inegularity, slackness, or 
“ objcctional ])iactice in tho Sub-Divisions: 
“he wouM be the Olficer whom tho Colli^tor 
“should consult in all genond ((uestions 
“allbcting tho whole District, ihit the »Sud- 
“dor Deputy (’olleotoCs aiitliority to issue 
“instructions direct to tho Sub Divisional 
“Odicoitt should bo confined to matteis con 
“nected with tho drawing up of Statements, 
“lie should also have tho ])owcr of calling 
“ for Infonnatiou on any point, as he would 
“bo answerable for tho consmtoiit working 
“of details all over the Districts. All geno- 
“ral arrauuemeuts wliieh tlie Suddor Station 
“Deputy Colloitor mipht resolve to iiitro- 
“duce would, if approved, be cunimiiiucatcd 
“to Sub- Divisional Ollicors through the 
“ Collector.'' 


NOVEMBER 1872. 


V. IL ScuALon, Esq. 

Canceh Chime 10, Section 3 of reyardiny 
yeriodicul transfer of Ministerial Officers, 

No. 1. 

Clause 16, Section 3, page 175 of tho 
Board's Rules, is cancelled, )>«riodicnl trans- 
fers of ministerial oiheers having boon dis> 
continued. 


AUe'i atiom in Chtmc VHyixige 42 of BoanlSn 
ItuUs, 

No. 2. 

The following alterations shonM bo made 
in (Jlaupe 12, page 42 of the Board's Rulos— 

After tho Word ^Miovernmont,” iu lino 
2, add “ or to tlio Contt of ; for tho 

words “th<3 (hiverniuout,'' iu lino t>, subs- 
titute “buch” , after tho word ‘Mh)vonunoiiV' 
in line 10. add “ <n* tho C’ourt of Ward*-’” ; 
and after tho word “ Statcmont,” iu the 20th 
line, add “in two juris, one including 
Covermnent, and one Wards* cases." 


lhijnti)'{s imtHion in Ritani A\>. XX of dates 
cn whhh Fmu under Act XX of 1618 
arc Uvicd, 

No. 3. 

The Member iu charge has noticed that 
the dates on winch tines under Act X\ of 
1818 aio ]e\ied are fie«juently omitted from 
Return No. \X. columu lU. District Offi- 
cers are re«juesle<l to bo cai'oful to avoid 
buch omissions in inluro. 


A. Monty, ICsq, C. B. 

hsnts insirvetiKon n yarding of In- 

conic (ojc under Act V//J of 1872. 

No. 4, 

Undtr tho orders of (jloverumont, tho 
following mstruetious arc i'.siiod for tho 
guidance <»f otlicevs engaged m assessments 
of iju*oiiie-tii\ uiidoi Act Vllf of J672 * 

In caltulalmg tho net profits of Joint 
Stock Companies under Section 10 of tho 
Indian Income-tax Act, VI H of 1872, an 
abatement may bo allowed on account of 
taxes, local rates, and oes&es imid by sacAi 
Com panics. 

No abatomont, however, shmddbe allowed 
oil ncount of any income-tax previously 
paid by any such compauios. 
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AdfUiim to Circular Onkr SSfo. 1 qfjSTomAer 
1672. 

No. 5. 

luf Qiroiilftr Order No, 1 of November 
1872, after the words *'Act X:jj;Vir of 
** I860,” m the sixth line, insert the words 
limited to such portions of the property 
** of ihe estate as consists of the Oovorn- 
*^ment Securities which it is proposed to 


Hm Column 18, Table 1 of Eetum No XVI ^ 
Bhould be filed up, 

No..C. 

As there appears to bo some misconception 
in respect to the mode of filling up column 
18, Table 1 of lleturn No. XVI, District Ofti- 
core are hereby informed tliat that column 
should show arrears that may remain unpaid 
after an estate is exempted from sale, tind 
such arrears only. Arreai s remaining unpaid 
on the last day of payment, but paid before 
exemption, sliould not be entered. 


SidfBiUutee new Clauses for Clause Icr-— Ic md 
le — 1</ Section XJI Chapter II of Mules 
regarding Coimge. 

No. 7. 

The following orders, issued by Govern- 
ment, are substituted for Clauses la, 16, Ic, 
Ir, if and 1;7, Section Xll, Chapter II, at 
page 32 of the Board’s liulos : — 

la. When any silver coin, purporting, to 
bo coined and issued under tbo authority of 
the Governtneut of India, is tendered to 
any of the officers authorized by this notifi- 
i^tion to act under Section 16 of the Indian 
Ooimgo Act 1B70, who has reason to 
believe it to be counterfeit, or to have been 
reduced in weiglit otherwise than by refisom 
able wearing^ he must cut and break such 
com, and, under Section 16 of the said Act, 
return the pieces to the person tendering 
the ooiip * 

16. When any rupee half-rupee, pur- 
prnding to h coined and issued under the 
uulhonty of the Govwnmeut of India, is 
tendered to any such officer, who has reosou 
to behovo it to have lost by reasonable wear* 


ing more than two per cent m weight, hd 
must out or break such coin, and at the 
option of the person tendering the coin, 
return to him tbo pieces, or retain them 
and pay to him their value at tbo rate of 
one rupee for one hundred eighty grains 
Troy tcight. 

U. A quarter-rupee, or an eighth of a 
rupee, tendered' to such an officer, must 
under Section Jf3 of the Act be accepted as 
legal tender for a fraction of a rupee, even 
though it have lost by reasonable wearing 
moio than two per cent, in weight. 

Id, If by reason of the obliteration of 
the device upon it, or for any other cause, 
any quarter-rupee, or eighth of a rupee, that 
shall come into the possession of such an 
officer shall appear to him to bo unfit for 
further circulation, it is not to bo cut or 
broken, but must, whatever Ijo its weight, 
bo withdrawn from cii dilation and dealt 
with in the manner proscribed in Clause le. 
But quarter-rupees and eigliths of a rupee 
are not to bo withdrawn from circulation if 
they appear to be otherwise fit to circulate, 
only because they have lost by reasonable 
wearing more than two per cent in weight. 

L le. 'J'ho pieces of coin cut or lirokou and 
paid for under clnuse 16, and the com with- 
drawn from circulation under clause Ic/, must 
bo sent by the first convenient opportunity 
to the Master of the Mint at Calcutta. 
Meanwhile, the actual sura paid for the cut 
or broken pieces, and the nominal value of 
the com withdrawn, must be entered in the 
statement of the cash balance of tlio officer 
who has received them, as ‘Mincurront coin.” 
Upon their receipt at the Mint, the Master 
of the Mint will give credit for them at the 
same values, and any loss incurred in thoir 
rccoiuage will be a charge of the Mint. 


Additions to Clause 4, page 179, Boards Rules. 

No. 8, 

Amu the words “ real property,** in the 
last line but one of Clause 4, page 197, 
Board*s Rules, insert-*** and should take 
immediate possession of such property on 
the pan of Govomraent** At the end of 
the same clause, add—** Should the Col- 
lectoria action be oiqK»sed by any pew m actu- 
ally In Tiobscssion, jbo must desist from ocou- 
pjing the property! and report the circum- 
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No. 23. 

To all Civil wnd OAmlml AuthoAtm^--^ 
f dated Gaiciiita, the iirdJnt^ iS72-J 

At the instance of His Honor tho Lientc- 
niOH COURT, &o., imnt-Govonor of Beu- 
gal, the court is 
ThoHonMaoSir^R Cni'finKt, pleilscd lO dlVOCt all 

F A. Glover Criminal 

,7 w, Ain'?ii(j, * Antwrities under 
judg^o/theCouH. oojitrol fo Sub- 

mit their annual indents to tho Saporiiiteud- 
ent of Stationery for the authorized judicial 
forms in use^ in their own and their siib- 
bordmato courts during the mouth of April 
of each year. 

2. Unless judicial indents are unusually 
large, they can, under ordinary circumstauees, 
tho <^)urt arc assured, be all complied 
with within two mouths’ time of their re- 
ceipt. Emergent indents, however, can bo 
sent in, nnd will bo complied with at any 
time of the year* The Court, however, ex- 
pect that the necessity for submitting such 
indents will only arise under exceptional cir- 
cumstances, siicli as couhluot roasonably have 
been foreseen at the time of the Bubmission 
of the nuiiual indent. 

3. Emergent indents should bo scut in 
through the High Court, 


No. 25. 

To all Civil Courts, — (dated Calcutta, 
the 15th July 1872,) 

Tub High Court is very fro<iuently called I 
upon to pass orders I 
applications I 

ThoHonCirSkK-rorOH. JT/., 

ahit^rJuntfce. 12, Codo of Civil 
TheHon-bie^ufss.^^ Procedure, by His- 

** w Auisiw * trict aud other 
for leave to 

proceed with the trial of suits for property 
situated within the limits of difiereut die 
tricts, and also upon applications, chiefly 
from Courts of Small Causes, for orders to be 
mode under Seotiou 4 Act XXIII of 1861. 


2. Those applications, in a great number 
of instances, have not been accompanied by 
any sufficient statement of the facts of the 
case, and it seems to have been the common 
belief that such applications, and the orders 
of the High Court to be made upon them. 


are more matters of form. But tho oontroh 
ling i^wor ontnislocl to the High Court by 
the Seidions above mentioned, is meant, to 
bo really oxcroisod, and it cannot bo 
cised, without siifliciout materials. 

3. The Court therefore find it neoesRary 
to direct that iu all applications under Sec- 
tion 12, Code of Civil Procedure, the facts 
shall be fully set forth, i, c\ tho names and 
rcHidences of all the p.*irtie<?, and tho na- 
ture and value of the different portions of 
the property in dispute, which are situat'Hl 
m various jurisdictions j aud that when any 
of tho defendants reside lioyond tho local 
jurisdiction of the Court iu whioh the suit 
has boon commenced, it shall appear that 
such defendants have had an opportunity 
of showing cause. 

4. AVhen tJio Court is asked to make an 
order under Section 4, Act XXIII of 1861, 
the facts should bo similarly stated, aud it 
‘^hould a]>poar that, iu tho opinion of tho 
Judge, li will bo just aud roasouablo as re- 
gards d(‘fcndaiit8 as W'ell as jilaintifts, that 
the trial should take place iu a jurUdiotion 
within which one or hiore of them do not 
reside. 


No. 26. 

All District Judges and Judicial Commis- 


SIONEUS. 

Calcutta^ Zrd Angmt 1872, 


Are hereby iufonned, for their own giiid- 
anoe as well us for 

HIGH COURT, &o , 

Crvif hiJ)L* 

Pi > vat 

Thq Ilon’blo bir U (’orcH, A7., 

\ ChifJ Jmtice. 

Tho Iton’blo liouls S .FacUou, 

„ W Maikby, 

„ F. A. Glover, 

„ W AiiihIio, 

Judges of Court , 


that of the Civil 
Courts subordinate 
to them, that tho 
High Court has re- 
solved that Mook- 
tcavs holding cer- 
tificates under the 


rules which have been, or may be, passed 
by the Court under Section 4, Act XX of’ 
18G5, in.ij' be allowed access to tho record 
rooms of Mofussil Civil Courts in order to 


facilitate tho preparation by them of briefis 
for tho use of Counsel or V’akoels. 


By order of the High Court. 

W. Cornell, 

O/y. Segiettar, 


n C<mt 
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From F. B. Pbacook, Rsq,, Begistrar of the 
High Couit of Judicature at Foil WiUiam 
in Bengal, to the Ofllctating Judge of 
the 21-PorguQiitmB,— (No. 1830, dated 
Calcutta, the «th July 1872.) 

I AH dimttd to acknowledge the receipt 

OOtTRt ec. 

Civa HjfOR 405, dated tbe 

Thdi:«5anilo^l?u*cm(.ir»Af , 
ihitfJwtut, 

ThoHOttTjlol*^ MATkljy, 

,, F ^ Olovor, 

„ W 

J\ 


wlieriMU you solicit 
a ic-consKleralion 


of tho provision of 
a O/No. 178, 
dated 13th May 1861, ^hich prohibits any 
charge being made for copies of decrees or 
judgments requited by paitics to a suit. 

2. I am to infoim you in reply that the 
Court iiavo no power to declare that copies 
of judgments bhall, as far as tho parties to 
the suit are concerned, bo chaiged for The 
law (Section 198, Act Vlll of 1859, ) ic- 
quires certified copies of decieos and judg- 
ments to bo fiuuishcd to paities on the pio- 
duction of the necessary stamps, Wlien, 
therefore, such stamps aio put in by a party 
to the suit, a copy ot the decree and judg- 
ment must be furnished to him without fui- 
ther cost. 


3* With regard to your remark as to few, 
if any, of the old class of O&ce mohurus 


m Moonsiffs* Oouita knowing English, the 
Court observe that if this is so you should 
in future withhold your approval, under 
Section 36 of the Civil Comts^ Act, if the 
Moousiff Should propose any establishment 
on which there was not at least one mohurir 
who knew English. If, in the meantjbne, 
copies of dcciecar and judgments cannot be 
made at the Chowrkoys, they must bo sent 
into tho Judgc’irblhec to be made there, 

^ I have, &o , 

F, B. Pbacock, 

Megtstrar. 


Circular Memo. No. 13, dated High Court, 
tho 27th July 1872. 

Copy forwarded to 
all Bistiict Judges 
and Judicial C’om- 
nnsbioueis fur thmr 
information and 
guidance. 

By order of the High Court, 

y^, CoRNrUi, 

Offg. MegUiran, 


. HIGH COURT 
Civil Side 
Pimht 

The Hon'blc F A Glovot, 
Jadyu 
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and it with th« proceeding in the 

suit to the Oomt}>isslonor, who, aftev porusal 
of the petition of appeal and judgment, 
and after hearing the Agent of the appelleut, 
if any, may disfuiss the appeal, or may remit 
the case to the lower court for the record of 
further evidence, sor for re^trial on fresh issues, 
or receive the case for hearing before his 
own court to be held in the Khasi Ililh, 
and shall confirm, modifyAor reverse the 
decision of the lower com t, passing such or- 
del’s as to costs as may appear just. The 
decree of the appellate court shall be tmns* 
ferrod to the court of the Deputy Coniinis- 
sioner for execution as a decree of its own. 

37. I'ho Courts of the Commissioner, 
Deputy and Assistant Cominis'^ioners, shall 
be guided by the spiut, but not bound by i 
the letter, of ttio Code of Civil Procedure. 

38. No professional ^loader or mooktear 
shall be allowed to appear lu any case, except 
in cases before the Deputy Commissioner or | 
Assistant CommiHsioiuus, with the spcciiJl | 
permission of the judge trying the case, or 
if the defendant lestde beyond the jurisdic- 
tion of the court , but relations may apjicar 
for porsoub incapacitated by ago, sex, or sick- 
ness. 

39. It shall be discretionary to examine 
witnesses on oath in any form, or to warm 
them that they are liable to the punishment 
of perjury if they state that Tvhich they 
know to be false. 

A Mackenzie, 

Offy, Sicy, to the Govt, of BuigaL 


Ordera by the High Court of Judicature 
at Fort William in Bengal. 

The 22nd July 1872, 

In supersession of the lists of subjects 
notilied at page 2206 of the Cafdntfa Gazette 
of the 29tli December 1869, and all previous 
orders or notifications of the Court, the 
following lists of subjects are hereby notified 
as those in «which the caudidatos for the 
higher and lower grade pleadorships respect* 
ivcly will be examiucil uut, t the rulcn 
passed by the High Court under Section 4, 
Act 2a of 1865. 


HianER Ghaoe. 

Siibjecte* 

Di — ^The law of property current fa 
Bengal. 

A. With roforonco to the pcrninnent! 
settlement ; to the Government lion on land ; 
to claim to hold lands e\oinpt from the pay* 
ment of revenue, and to the mode in which 
estates can be brought to sale for arrears of 
revenue. 

B The law of imdef-touuros and the 
mode in wh|f>h tho same can bo bro^isht to 
sale for arrears of rent. 

0. The relation of fjandlord and Tenant. 

ft. Mortgag(‘S ; Registration of Assur- 
ances. 

K. The IJiudoo Law of Inhoritauco, Suc- 
cession, and Adoption. 

F. Mahomedau Law. 

G. The Indian Succession Act. 

2??d, — Ohhgation«i arising from contracts. 

3a/. — (\\il Procediiro. 

4th — Tho Law of Kvidenco. 

5th I'lio Law reUting to Stamps. 

0th — ^The Law of Limitation. 

7th. — C'uminal Law and Piocednre. 

Begulations, Enactments^ and Text Booh, 

llegulations (Bengal) 1, VllI, X, XIV, 
XIX and XLIV of 1793, and the Regulations 
and Acts bj- ^\hlCh the same have been al- 
tered, Act XI of 1850, and the preamble 
to Regulation (Bengal) II of 1793. 

Regulation (Bengal) .VIII of 1819; Act 
VII 1 of 1865 (Bengal Couiioil) ; Act VIII of 
18G9j BC\, (except as to candnlates to prac- 
i tiso in Onssa, Ohota* Nagpoic, and Asbam, 
who will bo ref|mrod, as heretofore, to pass m 
Act X of 1850 ) 

Act VI IT of 1869 (B C ) except aft above, 

Maephorson on Mortgages; Act VIII of 
1871. 

Dayabhaga and Mitakshara ^ Dattaka 
Ohaudrika, or Macnaghten^s Pnnicples of 
Hindoo Jjaw, first seven chapters. 

Maonaghti n’s Principles of MahomedAa 
Law, except chapter 9. 

Act X of 1866 j Act XXI of 1870, 

Maepherson on Contracts ; Act IX of 1872, 

Act Vin of 1859 j Act XXllI of 1861 j 
Act XI of 1865. 

Act T of 1872. 

Act XVIII of 1869 ; Act VII of 1870. 

Act IX of 1871. 
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Tho Indian Peual Code (Art XLV of 1860 ) 
d,nd tho Code of Cnoomal Procedure ; Act X 
of 1872. 

XiOW^ Gbapu. 

Sul^eets, 

Law. 

2n(f.*^MaUomodan Law. 

3M*-hXjaw of Conti auts. 
itk^tho law of pjpporty ^uirent lu 
Bengal tsith lefe^icnco to the peioinuout 
settlement; to tho Goveiument lien on laud , 
to claims to bold lands exempt hop the pay- 
mont of Government levoime, and to the 
mode m which estates can be bi ought to sale 
for arrears of revenue. 

Sth , — The relation of Landlord and 
Tenant. 

Gih -—The Law relating to Putnee Talooks 
7^.— The I aw of Limitation. 

8d*~The Law relating to Stamps. 

9^ ^Civil Ptooidurc^ mcluding the Small 
Cause Court Act. 

10<A~Tho Law of Evidence 
lli(A*^Cuminal Law and Pioocdore. 


JSe^uIai^Hs^ and f^set jScolU* 

Macnafthten's Principles HiiMioo Lawj 
first seven chapters. 

Macnaghten’s Principles of Mahomedan 
Law^ except chapter 9. 

Maopheibon on Contracts; Act IX of 1872, 
Kegnlntions (Bengal) I, VIlI, X, XIV, XIX, 
and XLIV of 1793, and the Hegulations and 
Acts by which Ahe same hove heoii altered ; 
Act XI of lS59/*jind the preamble to Begu- 
latioii (Pengal) JI of 1793. 

Act VIII of 1869 (Bengal Council), except 
as to candidates in Oiissa, Ohota Nagpore, 
and Assam, who will bo required to pass, as 
hoietofine, m Act X of 1859, 
liegulation (Beng.il) YIII of 1839, Act 
VIU of 1865 (Bengal Council). 

Act IX of 187K 

. Act XVITI of 1869 , Act Vtl of 1870. 

Act Vni of 1859, Act XXIII of 1861; 
Act XI of 1865. 

^Act I of 1872. 

Penal Code (Act XLV of I860): Code ot 
Cnmuial Proecdure (Act X of 1872). 
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’Somee Doorgasoondnry x. Behee 
Qomdadoonissa, L. O. p- 23, 

Civil Rulings )ctnd MuddonMohv/n 
Biswas V. W.Stalkart and others : 
Cljw.R.p- 44)1, Civil Bulmgs.) 

OtTE corresj,oiideiit O. N. ll., whose 
letter we published in. our last number, 
drew our attention to * the decision of 
the High Court in Appeal No. 1 of 1872, 
under Section 15 of the Letters Patent, 
the case of Eanee Doorgasoondury 
Dasse vs. Behee Oomdadoouissa, (1 L. 
O. p. 28, Civil Rulings) and wc promised 
to discuss the (][uestioii therein mooted 
by an early opportunity, We now 
hasten to redeem our promise. 

It appears that Ranee Doorgasoon- 
dury sued in the Court of the Deputy 
Collector of Jessore for arrears of rent 
at enhanced rates in respect of a piece 
of land, situated in the Bazar of Jessore 
and occupied by a building, after due 
service of notice under Sec. 13, Act X ot 
1859. The defendant, among other 
objections, pleaded that the Revenue 
Court had no jurisdiction to entertain j 
the suit. , The Deputy CoUector over- 
ruled the ilefendant' a objection, and gave 
tW plaintiff a decree. On appe^ the 
Judge held, on the authority of Kallee 
BJohun Chatterjea vs. Kalleekissen Roy, 
(XI. W. R. p. ^hat the suit could 
not lie in the Revenue “Coi^t, and thc^- 
fore dismissed the plaintifiPs suit with 
costs. Prom this deeisibu a special 
appeal was preferred to the High Court, 
and the case coining on for heating 
liefete the iTon’ble % A. B. ^lojer and 
the Hdn'ble Dwarha Nath Mitt^,, the 

, learned Ju8ti<»9 differed m opinion ; 

the fbrmer bolding, that the rent ol 


land used for building purposes could . 
not be enlianccd by a suit under A(?t A 
of 1859, and the latter being of opinion 
that the Revenue Court had jurisdiction 
to entertain the suit. The appeal against 
the judgment of Justice Glover was 
heard by the Ilon^ble CJiief Justice, the 
Hon^ble H. V. Bayley and the Hon^We 
W. Ainslie, aud the judgment of the Court 
was delivered by the Chief Justice, in 
which Justices Bayley and AinsUe con- 
curred. 

The learned Chief Justice said : If, 
as Mr. Justice Mitter thinks, See. 6 of 
Act X applies, and the ryot holding such 
land for 12 years has a right of occupancy* 
Sec. 17 must also apply so far as the 
grounds for enhancement can he made 
ajiplicable. 

" But I think, in determining what is 
the meaning of land, and koldvag latid 
in Act X, we must look at all the pro- 
visions of the Act. It may be assumed 
that it was not intended that one part of 
it should apply to one kind of land, and ^ 
another part to another, and that land 
in Sec. 23 should have a different mean- . 
ing from what it has in other Sections* 
The Deputy Collector says with truth, 
that it is extremely difEcult to applv to 
Bazar lands, occupied merely as huilding 
ground, the provisions of Sec. 17 which 
are manifestly intended tg^ be applied to 
the rent of land used for agricultural 
purposes. And these arc not the only 
provisions of the Act of which that inay 
be said. Sec. 112 and the followinig ’ 
Sections can only apply to land Used for ; 
cultivation, Tlie intention of the ; JiCgiSr ;; 
latnrc is to be deduced fisom 
Act and the construction which 
tiie whole of it consktont i» to b^ 

ferred. I think this is the ground of the 
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4«bmons in this Oouirt that lands used 
for building purposes are not liable to 
enhaincement under Act X of 1859/*^ 

With referent# to this judgment our 
correspondent says : From a perusal of 
the decision; of the Chief Justice in 
Banee Dootgasoodury^s case ( XVIII. 
W, E- p. 284 ) it would appear that the 
word ^4and ^ in Act X of 1859 must be 
interpreted to bear' one and the same 
meaning wherever it occurs in that Act, 
that in Sec. 112 et seq: ‘land’ evi- 
dently means land used for agricultural 
purposes, and that therefore ‘land^ in 
Sec. 23 and in all other Sections must 
mean land used for such purposes only.’^ 

Now, the interpretation put upon the 
decision referred to by onr correspondent 
appears to us to be correct, although the 
Chief Justice does nowhere say in his 
judgment in so many words that ‘ land^ 
in Act X of 1859 means land used 
for agricultural purposes only. The in- 
ference, as drawn by our correspondent, 
is however plain enough. 

Our correspondent thinks and indeed 
attempts to prove that the word ‘ laiid^ can- 
not be interpreted to bear the same mean- 
ing wherever it occurs in Act X of 1 859. 

The word ‘land/ as used in Clause 
6, Section 28 of Act X of 1859, does not, 
according to our correspondent, include 
a farm or a tenure, while in Clause 4, 
Section 25f,if does include the same. Ergo, 
the word cannot be construed in the same 
sense wherever it occurs in the Act. 

Our correspondent's logic is certainly 
not at fault, although we cannot see 
very , clearly that the word ‘ land’ is used 
iti ess^ally different senses in different 
portions of the Act. * Land' we think 
means Imd wherever it occurs in Act X. 

Our oorr^iMiondent is certainly right 
when he saysT “ It is quite reasonable to 
hold that ^ laud^ like any other word in 
Act X or! in apy either Act, must have its 
plain and meaning attached to 

it, unless the oontiJit shows the 
contraryj where it is Defined by the 
Legislate m,a particular sense." This 
proposition is certainly sound/ and that 
being conceded, it appears to m to ^ 


^rather anomalous, that our correspondent 
should be betrayed into the following con- 
clusion : “ But considering that the word 
has not been defined by Act X, and con- 
sidering that most undertenures consist 
mostly of agricultural lands, it would 
perhaps be improper not to accept as cor- 
rect the particular interpretation put upon 
the term as useSi in Act X by the highest 
legal authority/in this part of India/' 

Be that however as it may, it appears 
to us that the judgment of the Chief 
Justice alluded to is not sufficiently full. 
It seems to proceed more on the authority 
of the cases decided on the subject 
than on an independent interpretation 
of Clause 4, Section 23 of Act X of 1859. 
As there existed a conflict of decisions 
upon tfie point which the Court had 
to decide, it was expected that the con- 
flicting decisions to which reference was 
made by Justices Glover and Mitter 
severally, should be reviewed seriatim, 
and a decision arrived at independently 
of the authority of any decided cases. 

The learned Chief Justice says i “ If, 
as Mr. Justice Mitter thinks, Sec. 6 of 
Act X applies, and a ryot holding land 
for 12 yeans has a right of occupancy, 
Sec. 17 must also apply, so far' as the 
grounds for enhancement can be made 
applicable." His lordship attempts to 
employ here a sort of reduciio ad 
absurdum process, in order to demolish 
the position assumed by Justice Mitter. 
Suppose, his lordship means to say, a 
ryot acquires a right of occupancy as held 
by Justice Mitter in respect of building 
lands under Sec. 6 Act X of 1859, the 
consequence would be monstrous, for 
then the provisions of Sec. 17 must also 
apply. We do not exactly see the ab- 
surdity of a zemindar or other person 
seeking to enhance the rent of building 
I or other lands situated in a mofussil 
town in accordance with Jbhe provisions of 
Sec. 17, so far as they may be applicable. 
The grounds of enhancement as set 
forth in that section are — 

1 , “ That the rate of rent paid by such 
ryot (ryot with a right of occupancy) is 
below the prevailing rate payable by the 
aame class of ]^ots for land of a simEar 
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description and with sinailar advantages ^ 
in the place’s adjacent. 

8, “ That the value of the produce 

or the productive powers of the land 
have been increased otherwise than by 
the agency of the ryot. 

8, That the quantity of land held by 
the ryot has been proved by measurement 
to be greater than the quantity for which 
rent ha%been previously p»aid by liim/^ 

Now, under the Act ^he rent of a 
ryot with a right of occupancy might 
be enhanced on any one or more of the 
grounds as above set forth. It will be 
seen that ground No. 2 only applies 
exclusively to lauds used for agricultural 
purposes. Grounds No. 1 & 3 might 
apply to lands in general, irrespective of 
the use to which they were made sub- 
servieut. Why cannot the rent of a 
holding, situated in a town, bo enhanced 
on the ground of its containing more 
lands as ascertained by subsequent mea- 
surement than what it was believed to 
contain at the time when the tenancy 
commenced ? • Nor can we, for the life of 
us, understand why a tenant should not 
pay an amount of rent equal to what is 
paid by the same class of ryots for lands 
of a similar description with * similar 
advantages in the places adjacent. Thus 
there does not .appear to he anything 
peculiar in See. 17 which restricts its 
application to agricultural lauds only. 

Then again, the learned Chief Justice 
seems to take it for granted that the 
provisions of Sec. 6 applied only to 
lands used for agricultural purposes. 
According to his Lordship, it would ap- 
pear, that none but a cultivator can 
acquire a right of occupancy. What his 
data for this opinion are, we are not 
told. Probably, he thinks the decisions 
of the High Court which take this view 
to be correct. Possibly they may be 
eorrect. It would, however, have been 
better if his lordship had said that in so 
many words, or adduced other reasons for 
limitiug the application of this Section 
to laud used for the purposes of cultiva- 
tion. By referring to the S'^ction, we find 
it to run thus: — Every ryot who has 
culjtivated or held land Now, the 


word ‘held^ is not synonymous vt'ith 
^ cultivated^ nor is ^ or' used here as 
an explanatory particle. The two words, 
are distinct iu their signification, and it 
cannot he supposed that the legislature 
were not aware of their true import and 
signification at the time the Act wa# 
drawn up. It is evident, therefore, that 
the legislature intended that a right of 
occupancy should be acquired by a per- 
son by his cultivating land or holding^ that 
is, in other words, possessing the same, 
irrespective of the use to which it was put. 
Hence it cannot be said that the right is 
restricted only to the actual cultivator 
of the soil, or, as Justice Mitter says : 

Sec. 6 says distinctly that a ryot who 
^has held^ laud for 12 years cousecutively 
is entitled to a right of occupancy ex- 
actly ill the same way as a ryot who has 
^cultivated* land for the same period.^' 
The language of the Section being as it 
is, wc had a right to expect that his lord- 
ship the Chief Justice would give his 
own construction on the same iudepeud'- 
cutly of the • decisions on the subject. 

His lordship says : But I think, in 
determining what is the meaning of land 
and holding land in Act X.-, we must look 
at all the provisions of the Act. It may 
be assumed, that is was not intended, that 
one part of it should apply to one kind 
of land, and anotlicr part to another, and 
that land in Sec. 23 should have a differ- 
ent meaning from what it has in other 
Sections.'^ 

Nowj the first sentence embodies a 
truism. Certainly, an Act ought to be 
construed as a consistent whole by a 
reference to all its provisions. In the 
next sentence, however, in which his lord- 
ship assumes that the Act was intended 
to apply fo one kind of land only^ we 
cannot exactly realize the idea which his 
lordship iiitcnded to convey by the word 
^ kind,^ that is, whether it had reference to 
ihjc quality oi the land or to the w which 
was made of it. We have said already 
that land is land and must mean land 
irrespective of the manner in which it 
was employed, unless the legislature de- 
fined it in any other way, or the context 
pointed to a different ‘meaning. 
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: His lordship again says : Section we have already referred, that a stiit for 
and the following Sections can ohly^ ^arrears of rent at enhaneW rates against 
apply to land used for cultivation. The a quasi-talookdar is cognizable in the 
intention of the legislature is to , be Eeyenue Court under Clause 4, Sec. 28, 
deduced from the whole Act, and the eon- Act X of 186d, upon the > ground that 
atructidn which inabes the whole of it the said clause contains provisions for 
consistentkto be preferred." To be sure, all classes of under-tenants" Now, a 
this is the proper rule of construction, and talook or an ijitermediate tenure con- 
there is not the least doubt that Section tains not only agricultural lands but 
112 and those that follow refer to lands building and ^ther lands as weH. If a 
used for cultivation. There is nothing, suit for arrears of rent at enhanced rates 
however, in those Sections which may be can be brought under Act X in respect of 
fairly construed to limit the meaning of such talook or intermediate tenure, we 
the word ^ land’ in Ckuse 4, Section 23, fail to see why a similar suit in respept 
to laud used for cultivation only. Section of a portion of such taloolr^ 0cciq)ied by 
112 runs thus The produce of the a dwelling house, will not lie iit the 
laud is held tb be hypothecated for the Revenue Court. * 

xent payabk in respect thereof, and when . indeed, the glorious' nheertainty of 
an arrear of rent, as defined in Section -^0 would be not. a little hi^htencd 

of this Act, iS due from any mlUvaior of made If .land 

land &c. Now, this Section, as is determined the jurisdiction of the tburts. 
evident from the phraseology used, applies justice Mitter says, “ Suppose for 
to land used for cultivation only. Itrefere instance, that a ryot cultivates his land 
to & parttculer class of land only. -Ihe ^itb paddy for one year and then erects 
nse of the word mlhmlor here is sigm- ^ building upon it or allows it to remain 
feant enongh, and considerably favors uncultivated in the next 'year. A suit 
the interpretetm which Justice Mittcr arrears of rent due for the first year 
puts upon ‘land as used in Clause 4, yrould certainly be governed by Clause 4, 
Section 2?. ‘ Land' aa there used is gee. 23, Act X of 1859, and I see no 
general m ite signification and includes reason whatever why the same clause 
aU manner of lands whe^r in the pos- 1 to ^ guit brought for 

session of a pntneedar, talookdar, farmer the arrears of the next year.’‘ 
aud ryot* or any other class of tenants ^ * .... 

or undertenants, (vidb Dhunput Sing the ruling under notice “ a 

Goman Sing. XI. Moore, p. 463) while arrears of ^e next year,^' 

‘the land’ in Sec. 113 coupled with the ^^n there was a building m the land, 
▼oxd “ ctativator” seems to restrict the ^ brought m the Civil Court, 

weaning to. a particular kind of land, viz., depended upon the ^ot o% 

rsa for cultivation. We do not according to the use he made of ii» 
owtiy understand how Sec. 112 and the settle the qn^ion of lurisdioti^ 

following Spetions support the opinion respect of a suit for the arr^$fOf 
of bi« lordsMn the. Chief Justice. It is ^“t of such land. To-day the menue 
evident thdt by these Sections the legis- -Court has jurisdiction to enterfiA sn^ 
laturb ' intended only to faeilitate the ^ f ?^ort time afterwards the 

collection of rent by distreint and sale Civil Court done would be ^peterd to 
of the poduce of laud cm account of eutertain a suoilar suit. What an .aao^ 
which ^ afroar was due for the current ’ 

jear, and '‘.^eltaiid' rcferwd to ^ them We think onr corresBondent's remarks 
is only a , paftiouiitr dto ’^flhnd for on the decision of the High Coprt in the 
which a ^rtienW piotisioh Was iconsi- case of* Mnddon Mohuu BisWas re. 
dered necessary to be madp;-^ Stidkart and others to hO perfectly sound; 

Besides, the wry Coimeil hate held, and therefore further cOmumuts fttm its 
in the case of Pbnnput Bmg to . ' appear to he wholly uncdled for. 
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Ditto ...1 Ditto .* j Ditto ...jimprisonment of either des-jO o u r t 4>fl 
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252 'Possession of altered Coin by a! Ditto ... Ditto * . ... Ditto .. Imprisonment of either das- Ditto 

person who knew it to be altered! ' cription for 3 years, and fine, 

whea ne became possessed thereof, j 

253 Possesfflon of Qneen’s Coin by aj Ditto ‘ .. Ditto ... Ditto ...'imprisonment of either des- Ditto 

person who knew it to be altered! . cription for 6 years, and fine, 

vneu he became possessed thereof. 


1871] 


Iniian 


THE LA.W OBSEBTEk 


^ot JT. 


227 



^ xif.*— OfFBNOM BBtATiH© TO CSont A»b GovBMnart Sia 







CHAPTER XIV.— OFFiffifcis Affecting the Piiblic Health, Sa^t, Conyenisi^ Decsnct and J^obaie— 
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or both, 






282 jConyeyiog for hire any person byi Ditto ...Summons ...r Ditto ...Imprisonment of either des-i Magistrate 
vater in a vessel in such a state, I .cription for 6 months,* or of the lat 

or so loaded as to endanger hib 1 fine of 1,000 rupees, or both, or 2nd 

life. ‘ I class. 
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Ziorddhfps consider that^ ,at the higfaesl, no 
naore has been alleged and proved in this 
^ case, than a family custom regulating the 
descent inter se, and which, if existing, the 
settlement, of itself, did not disturb. 

It was also urged that the effect of the 
custom was to create successive life estates in 
the heirs male of this family, analogous to a 
feudal entail, which could not be barred, and 
which prevented alienation, or any change 
in the manner of descent, which it was con- 
tended would be a virtua> alienation. It 
will be collected from what has been already 
said, that tbeir Lordships do not consider that 
such is, as a question of tenure, th e nature of 
the estate, and in their view the family cus- 
tom alleged in this case has not this effect. 

Their Lordships cannot find any principle 
or authority for holding that in point of law 
a manner of descent of an ordinary estate, 
depending solely on family usage may not 
be discontinued ; so as to let in the ordinary 
law of succession. Such family usages are 
in their nature different from a territorial 
custom, which is the lex loci binding all 
persons within the local limits in which it 
prevails. It is of the essence of family 
usages that they should be certain, invariable 
and continuous, and well established dis- 
continuance must be held to destroy them. 
This would be so when the discontinuance 
has arisen from accidental causes ; and the 
effect cannot bo less, when it has been 
intentionally brought about by the con- 
current Will of the family. It would lead to 
much confusion and abundant litigation, if 
the law attempted to revive and give effect 
to usages of this kind, after they had been 
clearly abandoned, and the abandonment had 
been, as in this case, long acted upon. 

Their Lordships can have no doubt that 
in this case the special custom of descent, if 
it ever existed, was designedly discontinued 
after Haj Singh’s death by Bishonath and his 
brothera-r-and that in fact the estate was 
enjoyed by the brothers and by their widows 
according to the ordinary law of succession, 
and on the footing that the custom was. at an 
e]id'-*-wd not only that there was this enjoy- 
ment in fact, but that the parties were 
registered in the public registers, and suits 
were brought against third persons by the 
brothers and widows, on the assumption that 
they were co-heirs and co-sharers of a joint 
family estate* 

Prankishen, the Plaintiff in this suit, ap-, 
poors at one time to bavo been disposed to; 


dispute what had beeh Bone, and to set up 
the special mode of descent; but in the suit 
brought by himself against the alleged 
adopted' sou of his uncle dagger oath, already 
referred to, he claimed the one-tliird of the 
estate which Juggernath held, as his heir, 
and succeeded in setting aside the alleged 
adoption, and established his own right as 
heir to his uncle. Be thus abandoned in 
that suit the custom which, in the present, 
he asserts to be still "in existence. Suppos- 
ing, therefore, that Prankiahen had any in- 
choate right to the custom^ary succession aa 
the eldest son of Bishonath, their Lordships 
consider that the suit referred to affords 
proof of his ultimate adoption of what his 
father had done ; and the presumption of 
acquiescence is strengthened by the fact that 
he did not prosecute the Appeal in the suit 
brought by his father Bishonath, in which 
the custom had been negatived. 

Their Lordships are glad to be able to 
uphold the judgment of the High Court, 
since by doing so, they confirm the posses- 
sion and enjoyment of this estate as it has 
existed since the death of Raj Singh, and 
maintain the order of succession which has 
in fact prevailed since the settlement in 
1790. 

In the view whi(‘h their Lordships have 
taken of the case it becomes unneceS'^ary to 
consider the point that the spit was barred 
by the Law of Limitation of suits. 

Their Lordships being of opinion, for the 
reasons above given, that the decree of the 
High Court ought to be upheld, will humbly 
advise Her Majesty to affirm it, and to dis; 
miss this Appeal with costs. 


The SOrn November, 1872. 

Present : 

Sir James W. Colvilb, " 

„ Barnes Peacock, 

„ Montague E. Smith, 

„ Robert P. Collier, 

* „ Lawrence Peel. 

Hindoo Ikw--Adopti(m--‘Mitrepr&!entaiUon^JSitqp^ 
pel — Pleading — Nm Case. 

On Appeal from the High Court of Jvdi- 
^ ca^are, North-Western h*ovimes^ Agr<u 

GopeeLall, 

versus 

Mussamut Sree Chundraolee Buhoojec. ; 

I. It settled law that amantiiEU»&9t/whiiel|«hui 
an adopted son living, adopt anothet- soxu it he 

cannot delegate to others, to ^ mrciseda^hlsdetth, ' 
any greater power than he hinieelf possessed la hh Ufo- 
thae. ^ 
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2.; having mjemM th^t m adoption was 

madd. ^ fact ; \^ch ,'fpm^ W hM!» «>? ii*he plalnt&’a claim, 
caimot ho said to hA^e mloropvosehted a fact. Au erroneous 
wnclttsitm upon a^’j^iut of law no estoppel whatelrer 

Dotwoon the parties. ' , . 

* i*L fiufefwsing iTa&t a phtlntUf was misled Uy ropro* 

aohtaUonh made hy d^ohd^ts into firaratng bis suit in a 
pomc^r m^ucir, the rolo of law that h man must rcoover 
iMohrding to hot and piuofs could not be departed 

fh>m no|r;iffopld enable their Lordship& 

in .“rivy ^uneit to allow an entirely new case to be brought 
before tn^., wd^doh is not oven set up or hinted at in tbe 
plaint, 

This Viiii a suit brought to recover pos- 
session of a temple and certain jewels and 
valuables held therewith. The plaintiff 
claimed, as heir of one Luchmiinjee.* He 
* endeavoured to prove his heirship in this 
.way. He asserted that his * grandfather 
l)amoduijce had two wives, Lnchmee and 
Gbaifinuttee ; that, shortly befuro liis death, 
be gave ^ power to his wives to adopt two 
sons; that after his death, his first widow { 
Luchmee adopted Gobini^ee, the father of 
the plaintiff ; that some four years afterwards, 
the second widow Chammttee adopted 
Luchmui^jee, through whom the plaintiff 
claims. The plaintiff asserts that on the 
death of Luchmunjee, who according to his 
case was bis uncle, he became the heir to 
Luchmunjee, who was in * possession of the 
property. He admits that the defendant, the 
Widow of Luchmunjee, hod a life-interest 
in the property, but he alleges tliat she had | 
forfeited that life-interest by committing | 
waste. , 

The Principal Sudder Ameen found in 
effect that the plaintiff had proved the whole 
of his case. The High Court reversed tbe 
decision of the Principal Sudder Ameen : 
they expressed themselves by no means 
satisfied that the defendant had forfeited the 
property by oornniittiug ' waste ; but they 
deemed it unnecessary to decide this 
question, inasmuch as they came to the 
^gnolusion that the plaintiff had failed to 
liia. heirship to Luchmunjee. They 
O;. pq rneans satisfied that the plaintiff 
; / ' l^hp facts on which he relied ; but 
\ : '^tfae conclusion that, assuming 

, ^ proved, as the plaintiff 

point of law his case 
.^according to 






Atchama and others/ reported in the 4tb 
volume of 14oore*s Privy Council Appeals, 
p. and since the decision of that case 
, whatover doubts may have been entertained 
ou*the question before, it must be considered 
as settled law that a man eannot, while he 
has an adopted son living, adopt another son. 
And in their Lordships’ opinion, it follows on 
principle that a man cannot delegate to 
others, to be exercised after his death, any 
greater power than lie himself possessed in 
his life-time ; and that inasmuch as he, Bamo- 
duijeo, could not, one adopted sou being 
living, adopt another, his second widow 
Oharmuttee could not, by virtue of any 
authority delegated from Kim, adopt a son 
while an adopted son was still living. 

Their Lordships therefore concur with the 
judgment of the High Court, which amounts 
to this that, assuming all the plaintiffs facts 
as he alleges them in his own favor, still 
that in point of law the second adoption was. 
invalid, and that consequently there was no 
relationship between him and the second 
adopted son Luchmunjee, under whom he- 
claims 

That being so, tbeir Lordships do not 
think it necessary to give an opinion as to 
whether the facts on which the plaintiff relies 
have been substantiated, or not. Assuming-* 
them to have been substantiated, his case iu 
point of law fails. 

It has been argued on the part of the 
appellant that the defendants in this case 
are estopped from setting up the true faqts 
of the case, or oven asserting the law in their 
favor, inasmucli as they have represented iu 
former suits and in various ways, by letters 
and by their actions, that Luchmunjee was; 
the adopted son of Bamodiujee adopted by 
Daraodurjec’s widow, bis mother. But it 
appears to their Lordships that there is no 
estoppel in tbe case. There has been ho 
misrepresentation on the part of, Luchmunjee:; 
or the defendant on any matter of faet. Thoy 
i are alleged to have represented that Luch- 
munjee was adopted. The plaintiffs case is 
that Luchmunjee was in fact adopted. So 
far as the fact is concerned, there is no mis- 
represeutation. It comes to no more than 
this that they have arrived at a conclusion 
that tiie; adoption which is admitted in fact 
was vMid in law, a conclusion which in ih^ir 
LpMslfips' judgment i§ erroneous ; but that 

' 2' '■" ■ -T 
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creates no estoppd whatever between the 
parties. 

It may farther be observed that, if Luch- 
muwjee^s statement is to be taken, it must be 
taken a whole ; and what he asserts is that 
he was validly ^dbpted. But if he was 
validly adopted, it follows that the plaintiff 
was invalidly adopted ; and therefore in this 
view of the case, it appears to their Lordships 
that no reliance can bo placed upon this 
question of estoppel. 

It has indeed been furtb*er argued that, 
even putting it not so high as estoppel, still 
the plaintiff has been misled, by various 
representations made by the defendant, into 
framing his suit as it is now framed. If 
that were so, it would not empower their 
Lordships to depart from the rule which has 
always prevailed that a man must recover 
according to his allegations and his proofs. 
It would not enable their Lordship to allow I 
(as the appellant asks them to allow) an 
entirely new case to be now brought forward 
before them, which is not even set up or 
hinted at in the plaint. 

The now case suggested appears to be 
that, assuming an invalid adoption of Luch- 
munjee, and treating Luchmnnjee as a mere 
trespasser, still the plaintiff could recover by 
^o<'f of bis title from Damodurjee. .Whether 
he has such a case or not, their Lordships do 
not think it necessary to decide, but they 
feel themselves bound to say that that case 
cannot be gone into, inasmuch as it has not 
been set up in the plaint. Their Lordships 
do not desire to construe plaints with any 
extreme strictness or techuicalit}^ but it 
would manifestly be extremely inconvenient, 
and certainly contrary to their practice, to 
allow a case to bo raised bore which is 
entirely different from the one which has 
been previously insisted upon. 

For these reasons their Lordships are of 
opinion that the decree of the High Court is 
right and ought to be affirmed- Their Lord- 
ships understand the High Court simply to 
have ruled that tho plaintiffs had failed to 
prove the title on which they sued, that the 
Principal Sudder Ameen's decree ought 
therefore to be reversed, and tho suit dis- 
missed with costs. But inasmuch as the 
formal deore’e, which simply orders that the 
appejtl be decreed with costs, and the 
deoirion of Principal Sudder Ameen j 
reversed) may hereafter lead to some doubt | 
as to what was really decided by the High | 


Court, their Lordships think that the formal 
decree should be varied by ordering ihAt the 
decision of the Principal Sudder Anieen bo 
reversed, and the suit dismissed with eosts 
in both Courts; and their Lordships will 
humbly advise Her Majesty to this effect! 
The appellants must pay the costs of thi«i 
appeal. 


IGth Dbobmber 1872. 

Present : 

Tho Hou’ble Sir R. Couch, ... Chief Jvstice. 
and 

„ . J. B. PnfiAn, 

„ F. A. Glover, 

„ D WAUK A N AXH MiTTER, 

„ W. Ainslie, 

No. 148 OE 1872. 

Mhcdlaneous Special Appeal from a Decision 
of W. Corndlf Esq., Officiating Judge of 
Mymemingh] dated Sth Fehruary 1872, 
accruing a decree ojf Baboo NUcomul Newgee 
Officiating Moomiff of Ndche, dated the 
Octohet* 1871. 

Mr. J. P, Wise (decree-holder)... Appellant, 
versus 

For Appellant. — Mr. C. Gregory and Baboo 
Doorga Mohan Bass. 

For Respondents . — Baboo Boicunt Nath Bass. 

When a decree separately defines the liability of each of the 
persons a^fainst whom it is passed, the pWKjeedinfje in execu- 
tion dtakcii against one of such persons are not sufficient to 
prevent the law of limitation applying to tho others. 

The decree sought to be executed was 
one for arrears of putnee rent. By. it 
the Moonsiff of Nikleein 1855 made one Mr. 
Gasper liaVde to pay rent for some months of 
1259, and one Goury Sunker for such portion 
of the claim as was not barred by limitation. 
This decree was modified on 28th August 
1856, by tho Principal Sudder Ameen who 
allowed the whole claim “against the persona 
in possession.’* 

The first proceedings in execution werie 
taken in 1860, against Gouiy Sunker, and 
a portion of the amount due under ,;tho 
decree was realized. Tho case waS; tb^n 
struck off‘ on 30th Becember .1862. It wojs 
revived on tho 14ith April 1864. 4>/Qertifi- 


>Jwiges, 
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The decree in this suit, it will be seen, has 


cafe as required by l?he IacW was then sent to 1 
the Moonsi:^ cf Dowlut JKhau in Backergunge, 
tC enabk the decree-hoMer to proceed against ^ 
a . Mr. Bagranx c» etieoutor under the last 
Wiljl and TjestP^joSSent of Gasper. The ease 
was registered iti the said Moonaiff ’s Court on 
the 0th l)eeefeber 1864, and then struck off 
on the 24^;h idem. The case was then revived 
on th*?! 21st January 1867, when Mr. 
Bagramb stated that he was liable to pay 
rent only for some months of 1259 and the 
Moonsiff, on 22nd June 1867, considered the 
objection to be good and valid. The Judge 
Backergunge, however, on appeal, held on 
31st October 1867, that all the judgment- 
debtors were equally liable. The High Court 
on l'2th September 1868, held on special 
appeal that Bagram was separately liable for 
the rent of 1250. The execution case was 
then sent back to the Moonsiff of Niklee, and 
roistered then on 22nd July 1870, to enable 
the decree-holder to take proceedings against 
Goury Sunker. Goury Simker having died, 
the case was struck off on 27th January 
1871, after service of notice on his heirs. 
Tke case was then revived on 11th Feb- 
Urukry 1871, and on 3rd June 1871, the 
heirs of Goury Sunker objected to the exe- 
cution qn the ground that no proceedings 
hf«d been taken against Goury Sunker within 
three years of the present application.^ 
The Moonsiff overruled the objection. The 
Judge in appeal hold that the decree as 
against Goury Sunker was barred by lapse of 
time. Hence the appeal to the High Court. 

The case came on for hearing before the 
Chief Justice and Mr. Justice Bay ley, and 
there having been conflicting decisions on the 
point involved, it was refeiTed to a Full Bench 
% the following order of reference. 

, Cowch G. /. ( Baihy J, Gonmrnng . ) — 
We think the decisions reported at page 80, 

W. Ki toh VIH, and page 10, W.R., Vol. 

X, are conflicting. The case must therefore 
be referred to a Full Bench. 

« Tbe&ets pt this case are stated in the 
jhdgm^ht of the Idoousiff, and the question 
which hnflW and is referred to a Fall Bench 
is, wheth^ in the cw of such a decree as 
was sought $0 be ex^uted in this case, pro- 
ceedings in exee^on of the 

defendaufe, are sufficient to prevent the law 
of limitation applying to process of execution 
against the.bther. ‘ a""' 

The decisions wfekSi are appifeible» vis,» 
^0 and 10 W, Jr. ill am ^ ebnflieting. 


been held by this Court to be one declaring 
the defendants to be separately liable for 
portion of the rent decreed. In the former 
of these cases, it was held that where a 
decree has been passed against several defendr 
ai^ti, each of whom is declared to have a 
separate liability in respect of a definite 
amount, execution against one or more of 
them keeps the decree in force against all 
simultaneously. In the latter case it was 
held that where a decree is not a joint one 
against all the defendants, but a separate 
one as against each batch of defendants, the 
proceedings against one batch have no effect 
towards keeping alive the separate decrees 
against other batches. In this case the 
learned J udges said they did not consider 
there was any difference of opinion between 
them and the Judges in the former case ; 
that the Judges in that case thought that 
the decree before them was joint and several, 
and considered that the joint liability of 
the defendants was kept alive by proceedings 
against any single one. This appears to be 
a mistake, for Mr. Justice .Jackson in his 
judgment in the former case, says, “ It has 
frequently been held in this Court where 
the decree has passed against several defend- 
ants declaring them to be jointly ani 
severally liable, that execution against one 
or more of such judgment-debtor keeps the 
decree in force as against all. The conten- 
tion in this case is that the defendants were 
not declared to have under the decree a 
joint and several liability, but each a separafe 
liability in respect of definite amounts. 
There is no precedent of this Court hearing 
upon the point.” The decrees in both cases 
were of the same nature, and if one is to be 
held to bo joint it would seem that the other 
ought to be. We therefore refer to a.Full 
Bench the question before stated. * , 

Coiichj C, J , — The question which is put 
to the Full Bench is, whether in case of 
such a decree as was sought to be executed 
in this case, the proceedings in execution 
against one of the defendants are* sufficient 
to prevent the law of limitation applying to 
process of execution against the omer* 

The suit appears to have been brought 
to recover arrears of rent for 28 years, and 
it appears that one of the defendants' Gotme 
Sinker had been in postessio*i|ap to a cer** 
time^ and that then the possession had 
beih transferred by sale aud^ purchase 6?om 
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him Mr. Oasper, and there wae no 
joint liability. Eaqh person was liable for 
the rent for the period during which he or 
she had oooapied» and the decree was in the 
first instance made by the Moonsiff apparently 
in that form. The Principal Sudder Ameen 
appears to have modified that on an appeal, 
and to have declared that the rent was to be 
allowed for the whole time against the per- 
sons in possession. That was in reality the 
same thing, but leaving the period for which 
each would be liable to be det^rminpd in the 
execution of the decree, ^ubsequenfly the 
High Court appears from the proceedings to 
have declared that that was so, and Mr. 
Bagram who represented Mr. Casper was 
declared to be separately liable for the rent 
of 1269. Although these persons were 
joined in the suit in this way, yet we must 
treat the decree as whnt it muNt have been 
by law, a decree against one person for the 
rent of one period and a decree against the 
other person for the rent of another ; and 
and I think such a deci'ee as this, although 
it is on one piece of paper, is in fact two 
decrees, a separate decree against each for 
the sum for which each is linble. When we 
come to apply to that the terms of section 20 of 
the law of limitation, there is really no dififi-* 
culty, the decree is to be kept in force 
against each and to be treated as a separate 
decree against each, in such a case of persons 
sued for contribution, because it ivS a separate 
liability and each is liable only for his own 
share. 

I think that although the decree is made 
in one suit, it is in reality and substance a 
separate decree against each for the portion 
for which each is declared to be liable. We 
must answer the question which is put to 
us, that in such a case as this, the proceedings 
are not sufficient to prevent the law of limi- 
tation applying to tlie other defendant. 

The CHse will go back to the division bench 
with fltat answer. 

JPhearf I entirely concur. * 

Glover, J.— I concur. 

M^ier and Aimlie, J. /.—I concur. 


Tbb 19i'h DsoBMBEa 1872. 

Present : 

The Hon’be Sir Bichabd 

CouoB, l^pight, ... Chief Justice, 

m P. A. B. 


DWABKASrATB MlTTBB 


Casb No. 38 of 1872- 

Megular Appeal from a Decision parsed Jy 
the Subordinate Judge of Zillah 
dated the I2tk of October 1873. 

Baboo Bamgobind Juggodebl . 

one of the (Defts, ) ... | 

versus 

Chowdhry Poornommd Sutroo- ' 
sool Mohappars, Nityanund 
Biswul, Soorut Biswul, 

Bheyomonee Mullick, Joy- , 
kishto Mullick, and Hur ^ Pespondents, 
Gopal Bose, who appeared, 
and Nistarinee Dassee who 
did not appear in this ap- ! 
peal (Plffs,)\.. ...J 

Appeal valued at Rs, 40,000-0-0. 

For Appellant, — Baboo' Unnodapersad Baner- 


For Respondent — The Officiating Advocate 
General. 

a 

In a elvil suit to set aside a sate made by a Depttty 
CoUector on the ground of .Oaud snd eoUu^on, the deoMoxi 
of the Deputy Collector that the notices of bale had be^ 
served is certainly very cogent evidence between the parties, 
apd then there is no ground, In the absence of evidence 
of fraud and collusion, for a suit which, if aueoeasfbl, would 
reverse the decision of the Deputy Collector. 


Sir R, Couch, Chief Justice, and Olover, 
Mitter, J, J, concurring — The plaintiffs 
in this case sued to set aside a sale 
which was made by the Deputy Oollector 
of the sub-divisipn Kendraparah in execu- 
tion of a decree, and they alleged that they 
were the owners of twelve annas of a Mou- 
rosee Surborakaree, and that the first io* 
fendant obtained a decree under Act % of 
1859 and sued out execution of it, and in 
order to possess himself of the Mourosee 
Surborakaree in question he colluded with 
the defendant No. 2, and that by taking 
fraudulent and dishonest proceedings, cmi- 
trary to law, he brought to sale the property 
on the 29th of November 1869, and pur^ 
chased it for 12,000 Rupees. 

. The Subordinate Judge, when the case 
came before him for hearing, framed various 
issues, the secohd of which was, were thie 
notices for its sale affixed as required by 
Section 4, Act VIII of 1865 (Bengal Com^ 
cil) on some conspicuous place on the la&id 
comprising the tenure, and in the town br 
village in or nearest to which that land la 
situateil. He framed no issue, expreii^y- 
upon the question whether there was ftwtla 
or collusion in the proceedings iwlaluig be 




th^aale; liei$«ema to too conatd^red tbi^ 
tbo sobstantial qU^s^ob iiirhicli he had to 
doiertnlne was that taiaed by the second of 
. thb iesnea ^whioh he fraiued, whether the 
notices of sale were not properly given, 
and , to have .thought that if the notices of 
bale wore not properly given, there mto be 
fraud and collOaion. That is the only way in 
which Ilv^ can suppose, he considered it 
ilnneeessary, especially to frame any issue 
ns to {rand and collusion. He found upon 
the second issue that the notices were not 
^properly given, and passed a decree in favor 
ol the plaintifif, considering, as he says, that 
he had power, not directly to set aside the 
sale, but to do that which was in reality, as 
admitted by the learned Advocate .General, 
a setting aside of the sale ; because he 
directed that it should have no effect upon 
the title of the plaintiffs, and that they were 
to have possession in the same way as if 
there had been no sale. 

It appears, in Jthe proceedings, that the 
plaiittiffs, when the sale was about to take 
place, raised an objection to it before the 
Deputy Collector, and that the Deputy Col- 
lector, iu consequence of a rem^^nd by the 
the CoileCtoi: . with instructions to take 
Evidence as to ‘ the service of the notice of 
sale, inquired into that matter and took 
evidence, and decided that the notice of sale 
was properly given. Witnesses were pro- 
duced on both sides, and apparently, much 
the same kind of evidence was given before 
him as was given before the Subordinate 
Judge with one exception, as it appears from 
the judgment of the Deputy Collector, that 
a wi&ess deposed to the first defendant hav- 
ing given him bribe to give false evidence, 

, which witness was not called to give that 
evidence before the Subordinate Judge, an 
^Mission which was not without its signifi- 
cance with regard to tlie trustworthiness of 
the ! plaintiff s.oase. 

feut the Deputy Collector, as I have said, 
after taking evidence found that the notices 
of sale were properly, given. That decision 
was ebn^rmed on appeal by the Collector and 
also by the Gbmxnissioner, 

Xt appears to me that if this decision of 
the Deputy poUe^tor^, on a matter fhich it 
Was certainly within his jurisdi^ion to try, 
namely, whether the notices of saW had been 
duly given, is not ^ be ebftsidered as, abso- 
lutely conclusive between/ the parties to the 
present suit, who are the same persons as 


* 

were parties to that proceeding, it is certain-^ 
ly very cogent evidence, that the notices 
required- by law were duly given before the 
f^-ale ; and although it may ‘ be said that the 
Subordinate Judge, having the witnesses 
before him, cduld form a better judgment of 
their demeanour than this Court can, and 
that some weight ought on that account 
to be attached *10 his finding upon the 
evidence ; on the other hand it may be said 
that tlie Deputy Collector also had the wit* 
nesses before him, and was probably quite as 
compefent to form an opinion as to whether 
they were deserving of credit as'Hia^Buhorr 
dinate Judge was. He also hdd the . ad- 
vantage of making the inquiry aad* 
the evidence at a period nearer to the tran- 
saction in question than fhe ^ Sqbqrdiuate 
Judge had, and the fact remarked upo^ by the 
Subordinate Judge, which he seems "io ^ive 
to some extent as his reason for deciding in 
plaintiff's favor, that there was gre^t parti- 
cularity in the evidence given by the witness 
for the defendant, may be explained by the 
circumstance that these persons had at a 
comparatively recent time, after the transac- 
tion, given their evidefice before the Deputy 
Collector, and it is most fikely that they had 
an opportunity of having their memory 
refreshed by what they had said oh that oc- 
casion, because there must have been some 
record of it. 

So that if we had had to determine this 
question as one of fact, independently of 
the decision of the Deputy Collector, I 
should certainly, upon this evidence, have 
come to the conclusion that the notices were 
properly served, and that the evidence given. 
for the defendant is more satisfactory than 
that given for the plaintiff. But I, do not 
propose to make any comment U]^n that 
evidence. It appears to me that the deciir 
siou of the Deputy Collector niust 
taken as deciding between these partjpt^ 
that the notices had been properly served, - 
and if they had been, there is no foundation 
for any charge of fraud or collusion in the 
matter. There is no evidence on the part of 
the plaintiff of fraud and collusion, . If the 
notices were regularly eerved, there is, 
according to the deoisious. this Court, in 
which I entirely agree, no ground for a 
fresh suit,* as ground for a sUiVvvhich, if suu* 
cesirfal, would reverse the decision of the 
Depqty Collector. If there bad been evi- 
dence, as Sir Barnes/, Peacock says, of those 
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piooeedings haying been taken by fraud 
and collusion, the suit might have been 
entertained*; but there is nothing of the 
kind here* It is auite evident to my mind 
that what these plaintifiFs sought to do on 
the present occasion was to get the decision 
of a competent Court, that of the Deputy 
Collector, reversed by a suggestion of fraud 
and ' collusion of which there is no evidence. 
I tlilnk that the decision of the Subordinate 
tfudgo must be reversed, and the suit must 
be dismis;sed with costs. 

The 3ed January, 1873. ' 
Present : 

The Hou’ble Sir Ik Couch, Kt-, Chief Jxislice^ 
and 

The Hon’ble W. Market, Judges, 

Appeal from a Decision passed hg Justice 
A. G, Macphersoriy on bthJwie, 1872, in the 
Ordinary Original Civil Side of the High 
Court 

Proaono Coomar Ghoso, ... (Deft.) Applty 
versus 

Tarruoknath Sircar, ... (Pit) Kept 

H, ft Hindu executed a Will as follows 
( give, devise, and bequeath unto tny wife L and her 
heirs and assigns for ever, »ill my real and personal estate 
and effects, and do ai)point iny said wife soie executrix of 
this my WiU.*' 

Held tliat the words of this WiU une<puvocftUy show that 
it wjis tho tosbitor’s intention that his widow sboxild become 
the absolute owner of his property. It is not necessary that 
there should be an express declaration of a man’s desire to 
disinherit his sons, if there is an actual gift to sonio other 
peraou expressed in clear and unequivocal words. 

This was an appeal from a decree made 
by Mr. Justice Maepberson iu the exercise 
of tho Ordinary Original Civil Jurisdiction 
of the Court, and dulod tho 5th June 1872, 
The facts of the case, together with tho 
argiimeuts and judgment in I he Lower Court, 
having been fully reported iu the English- 
man of the 13th and 14th Juno, it will be 
sufficient to repeat that the suit was brought 
by the plaintiff, the present respondent, for 
the declaring of trusts, and to recover certain 
shares in a family dwelling-house ; and that 
the case turned upon the construction to be 
put upon the will of one Hurronundo Sircar, 
the g'rand-fatbey of both parties, who died 
in 1833, This will was very short, and the 
material part of it was as follows ; I give, 
devise, and bequeath unto my wife, Sreemutty 
Luckeymoney Dossee, and her heirs and 
assigns for ever, all my real and personal 
estate and effects, and do appoint my said 


wife sole executrix of this my wilL*^ Lnckey- 
money executed a deed of gift of the property, 
the subject, of this suit, which was pwH' 
of the estate of Hurronundo, iu favor of the 
appellant, defendant in the Lower Court, 
who was the son of her daughter, and it 
was contended on behalf of the plaintiff, the 
son of the sou of Hurronundo and Liickey- 
money, that this deed was void, inasmuch 
as the will, if construed with refereuco to 
Hindu law, and to the bubits and customs 
of Hindus, gave Luckeymoney no absolute 
interest, but merely appointed her to be 
trustee and manager of the estate for the 
benefit of the sons of the testator ; and, 
further, that if the property of Hurronundo 
passed to Luckeymoney as a gift to her by 
her husband after marriage, it became her 
stridhan, and inalienable, and that the plain- 
tiff would succeed to it on her death as heir. 
His Lordship, Mr. Justice Maepherson, held 
that the plaintiff's contention was right, and 
said : — Considering that the will is thd^will 
of a Hindu, and that that Hindu, when he made 
the will, had two infant sons, and considering 
that there is no expression or indication 
anywhere of#a desire to disinherit his sons, 
and in reason, why he should disinherit them, 
1 think I must assume that he did nob mean 
I to disinherit them, and that the will must be 
taken as merely malring over tho property 
i to his wife, to be held by her in trust for tho 
infant heirs. I agree with Mr. Justice 
Phear iu what he says iu his judgment in 
the uiireportod case of Bhooplall Khettry yp. 
Mohima Chum Roy, ( decided on tho 12th 
September 1870), and I think it impossible 
to assume that a Hindu meant to disinherit 
his only sons when there is no express declara- 
tion of his desire or intention to do so, and 
no reason is shown for his disinheriting 
thein.’^ As to the plaintiff’s second copten-. 
tioii, his lordship held that, on the view he 
took of tho case, it was unnecessary for him 
to express any opinion as to whether the 
property was or was not to be taken as 
Luckeymoney's stridhan. Against this dem- 
sion the defendant appealed. 

Mr, Woodroffe and Mr, Branson for the 
appellant, 

Mr, Kennedy and Mr, Ghost for the respon- 
dent 

Cq%c\G, J, — The plaintiff and the defend- 
ant in this suit, \yhich comes befere 
appeal from the decision of Mr* ^Juetico 



^ of Hutto- sajfs, ia woU understood 

nUu#' Sir^ar^ th^ l^ing the aoii of uidbatin^ tfah.t the soUs^ toing jpartiee 

a eony and ihe 4^&udant of a dau^ter, having an inter^t, gave their cohaeut to the 
^irear 1833, leaving a sale being made, but in the oa^ hif to , 

vridowi Iiuotejrmpufiijr Doaaee, and two sons, in another part of his jiidgniienti jc^poyted in 
fihapachum Woomadhurn, and a 13 Moore’s I. 209, the JudicialConxi^aittee 

dAUghtev Be^mOney^^ Shamachurn died in say they cannot affirm the propoditiou that 
1841 vtitbout issue, leaving a widoar, who the mere attestation of such an instrument by 
djied in 1855 or 1856. Woomaohum died in a relative necessarily imports concurrence. 
1854; leaving one son. The plaintiff, Rpy- j^haraachurn’s widow, Rampriosi, having 
money, la still living, and the defendant is died, Liickeymoney very shortly aifterwarda 
her son, ' Hurronundo Sircar made a will in executed a deed of gift to the defendant, 
Biaglieh, which was apparently ^ prepared by Prosunnd^ Coomar Qhose, of the property 
an English attorney, but ia signed by the which, is the subject of this suit, That deed 
,:$OStator himself in Bengalee. It consists of is dated tiie IBth of October 1856, and in 
^nly a few lines, and the following is the it the property is described as being property 
; material part of it : — . “ which was given to me, and has been held 

** I give, devise, and bequeath unto my and enjoyed by me up to this time.” 
wife, Sreemutty Luckemoney Dossee, and Two or three months before her death, 
her heirs and assigns for ever, all my real Luokeyrnouey Dossee made a will in which 
suid personal estate and effects, and do she says: — ^^My late husband, Hurronundo 
appoint my said wife sole executrix of this Sircar, having ^ade a will on the 22ad day 
jny will.*' of September of the English year 1833, 

Luckeymonc/ Dosse, after the death of granted all his movable and immovable 
her httsoaud, obtained probate of this will property to me. Thereafter, upon his death, 
in the late Supreme Court ; and by the I, having obtained the whole of his property 
praotiee of the Court, it was necessary before by virtue of his will, am possessing and 
probate would be granted to file m affidavit enjoying the same from that time up to the 
that the will had been explained to the present as owner of the right of gift and 
testator, Jjuckeymoney Dt'ssee possessed her- sale thereof, ‘'and I have alieuated some of 
self of all the estate and effects of her these properties.” Then she says that she 
deceased husband ; but her sons, Shamachurn has already given, out of the properties 
and Woomaohum, who were young children granted by her husband, a six annas share of 
at the Ume of the death of their father, the family house to the defendant, Prosono 
always lived with her, and substantially had Coomar Ghose, by deed of gift, and she 
the enjoyment of the property along with goes on to bequeath the remaining immov- 
lier, and, on the evidence of the defendant, able properties which she then had, and her 
Prosono Coomar himself, it appears that entire movable property, to her son’s son, 
Shamachurn and Woomaohum, after they Tarnicknath Sircar. She then proceeds to 
bi^ attained to years of discretion, used to appoint tho defemlant, Prosono poomar 
, assist hot in the management of the property, Ghose, as executor and manager , during his 
idthoug^ was done, in her name, minority, and to declare that the Whole 

jbc^aymoitey, on one or two occasions, sold estate should go, to Prosono Coomar Gbose 

S jriiqus; of the property which belonged to absolutely in the event of TarnickUath 
nrronundo’s estate ; and on these occasions Sircar dying a minor without issuej or of his 
the conveyances were made by her. One renouncing the Hindu religion, 
of thetn^ .dated tho 3rd of February 1849, The suit is brought by Tarruoknath Sircar, 
jhos put in, and iu that she states that who claims the whole of ,the proper^, and 
she sells the' property, lier husband he asked that it might be deolorad ; that 

ffitm a wUr iii her name., under and by virtue of the will of 

Whilst ithis bUl^o# shle was given rby Luckey- nundo Sircar, Luokeyrnouey DosOee, bad no 
money; 40 1t>eidfE Uio parson the right power to devise the property included there- 
to cdnWf, bell ■Mr* Justice Maepherson made a d^ree 

chum, Who wore, the Oheits Hurronundo id the plaintiff’s favor, holding that the will 
Sircar, 'Signed the ' chayhyance as w^tnoseei of flnrronhadd Sircar must be 
This ptoceediu® , Mr, Jnttioe “making over the, property t6 the wife, te be 
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held by her in trust for the infant heirs. 
He says in his judgment: — There k no^ 
doubt that the (Question which has been raised 
is one of great importance to Hindus as bearing 
upon the question of the principles upon 
which the Courts ought to act in construing 
wills made by Hindus.** I quite agree to 
this, but it appears to me that the principles 
upon which the Court ought to act have been 
authoritatively determined, and in the present 
case we have only to apply them. In Sree- 
mutty Soorjeemoney Dome vs. Denahundo 
Muilich (6 Moo. I. A., 626), the Judicial 
Committee (page 550) say Tlie Hindu 
law, no less than the English law, points to 
the intention as the element by which we are 
to be guided in determining the effect of a 
testameiitary disposition ; nor, so far as 
we are aware, is there any difference be- 
tween the one law and the oilier as to the 
materials from which the intention is to be 
collected. Primarily the words of the will 
are to be considered. Tiiey convey the ex- 
pression of the testator*a wishes; but the 
moaning to be attached . to ' them may be 
affected by surrounding circumstances, and 
where this is the case, those circumstances 
must no doubt be regarded. Amongst the 
circumstances thus to be regarded is the law 
of the country under which the will is made, 
and its dispositions arc to be carried out: If 
that law has attached to particular words a 
particular meaning, or to a particular dis- 
position, a particular effect, it must bo 
assumed that the testator, in the disposb 
tions which he had made, had regard to 
that moaning or to that effect, unless the 
language of the will or the surrounding cir- 
cumstances displace that assumption. These 
arc, as we think, the principles by which 
we ought to be guided in determining the 
case before us ; and we must first, therefore, 
consider what was the intention of this 
testator to be collected from the w^ords of 
his will.** 

Although the wdll was signed by the testa- 
tor in Bengalee, I think it must now be 
assumed tliat it was explained to him, and 
that ho understood its meaning. If it w,as 
not, and he did not understand what he 
*was signing, there would be no question of 
construction, for it would nob bo his will. 
Probate of it was granted by the Supreme 
Court, and Hs validity has never been ques- 
tioued. Mr. Justice Maepherson says he 
has ho doubt the whole family thought that 
Luckeymoney was absolute owner of the 


property, and had the right to dispose of 
it at pleasure. It appears to me that tho 
words of this will unequivocally show that 
it was the testator^s intention that his .wife 
should become the absolute owner of all his 
property. That is the meaning which the 
law has attached to the words he has used, 
and there is nothing in the language of the 
will to displace the assumption that he had 
regard to it, for the appointment of his wife 
as sole executrix is made with the view to 
complete ^be gift and enable her to obtain 
probate. 

The surrounding circumstances are, as 
Mr. Justice Maepherson says, that the testa- 
tor was a Hindu, and that he had at that 
time two infiint sous, and there was no 
reason why he sliould desire to disinherit 
them. Wo cannot tell what reason he had 
for making a will, but the fact of his doing 
80 shows, in my opinion, that he intended 
his wdfe to be something more than trustee 
■and manager for the infant heirS, as she 
would have, been such if he had not made 
a will. It is not to be assumed that ho 
made this will without reason, and if he, 
being a Hindu, thought it right to make a 
will, it may well be that he thought ho 
might leave to his wife to make a proper 
disposition of his property amongst his 
family. The learned judge has declared her 
to bo a trustee where the will contains no 
words whatever to create a trust. It is not, 
in my opinion, necessary that there should 
be an express declaration of his desire or 
intention to disinherit his sons if there is 
an actual gift to some other person expressed 
ill clear and unequivocal words, and I* must 
respectfully dissent from the dictum of Mr, 
Justice Phear iu the unreported case referred 
to, nor can I agree with Mr. Justice Mae- 
pherson in thinking that there is no indica- 
tion of a desire to disinherit his sons. 
Allowing that a Hindu is less likely than any 
other person to disinherit his sons, it still 
appears to me that his desire and intention 
to do so may bo shown, as in the case of 
another person, by the disposition he makes 
of his property. 

Upon the construction which I think I 
nWst put upon this will, the point taken by 
the counsel for the respondent, ijhe "^Ic-intiff, 
that the property, being the gift of a hus- 
band to his wife, was inalienable^ and oh her 
death would descend to tlie heirs of the 
husband, does not arise. The husband has 
given to his wife an absolute power of dis- 
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posing of t&e peop^y, vliieb she has exer- 
cised. This was not SOI ordiaarj^ gift by the 
husbanci to his wifa to Whibh,. the authorities 
cited might npjply. 

1 thioh, therefore, that the decree should 
be reversed, ai^ dte suit be dismissed with 
costs on scale ^ 0 ; 2, including the costs of 
the appeal. 

Markb^, J.—l concur. 


The 3bd Jahuxuv iSTSi' 

Present: 

he Hon’ble F. A . Glovbb, ' ) 

„ „ DwabkamathMitteb/*'"®^"- 

OasB! No. 493 of 1872. 

'pectal Appeal fri>m a Decision passed hy the 
Judicial Commissioner of Chota Nagpore, 
dated the December 1871, reversing a 
decree of the Deputy Commissioner of 
Manhhoomy dated the 7th August 1872. 

fuffer Neogee add others ... { 

versus 

Bajah Nilmoneo Singh Deo 

For Appellants, — Baboo Chuoder Madhub 
Ghoso and Rajender Natb 
Misser. 

For Respondents, — Mr. R. T. Allan, Baboos 
Bbowaiiee Churn j)utt and 
» Opfender Chundor Bose. 

wnt decrees obtained by a Pntnidar aguinst a 
ryot u not proved to be collusive are certainly evidence in 
a rent suit by tbe Zemixidar, after the lapse of tlio PiUni, 
agaiuet tbo eatne ryot shewing what was the amount of i 
rent payable for the year preceding that for the rent of j 
which the suit is brought. , , ^ 

or l^itnidar is not entitled to take from the j 
ryots a higher mt before serving them with a written | 
notice speeSying the rent to which they are to be made 
liable Xor the ensuing year. 

This was a suit for rent due on the village 
of Bbunooaree (held by tbe defendants) for 
the years 12?4 to 1276 at the yearly rent 
of JRs, 72-14 annas, * 

It appears that this village with others 
was origini^y, gradated in Putnea by the 
plaintiff, tlie Rajah Puchite oAe Unoda 
Prosad Mookerjep, who held it from the 
years 1267 to 1274, when the Piitn^ was 
«told for arrears of rent and j^mrehased by 
the plaintiff aemindar. 


The defendant’s answer was that the rent 
was not Rs. 72-14 annas as claimed by the 
plaintiff, but R$. 11 odd ; that this Was the 
rent which had been throughput paid to the 
Putneedar and that tbe defendants were not 
liable to pay at a higher rate, at all events 
not without a notice being served upon them 
in due course of law. 

The first Court found that Rs. 11 odd 
were paid by defendants as rent before the 
institution of this suit, and that before the 
plaintiff could get a decree at a higher rent 
he was bound to serve the defendants with 
a written notice. 

The Judicial Commissioner reversed the 
^decision of the first Court on the ground 
that up to the time of the Putnee, the higher 
rent of Rs. 72-14 annas Lad all along 
been paid, and considering that tbe decrees 
which the defendants relied on to shew that 
in the year 1264 tbe rent was found pay- 
able at 'Rs. 11 odd, might reasonably be 
supposed to be collusive, he decreed the 
plaintiff’s suit at the rate claimed by him. 

The only objections which we need consi- 
der in special appeal are that the Judicial 
Commissioner has not given proper effect to 
the decree produced by tbe defendants 
which shew that the rent payable for the 
year previous to those for which the suit 
was brought was Rs. 11 odd, and that there 
is no evidence to shew that those decrees 
were obtained collusively between tlie Putnee* 
dar and the ryots. 

We think this objection is reasonable and 
should be allowed. It shews that in tlie 
year 1264, the Putneedar brought suits 
against the defendant tenant and obtained 
two decrees whereby the rent payable” was 
fixed at Rs, 11 odd annas per year. True, 
those decrees were exparte^ but that circum- 
tance do away with their value as pieces of 
evidence, and it is hardly likely that tbe 
Putneedar, if the proper rent were really 
Rs, 72-14 annas, wduld have been eftntent 
with a decree for Rs. 11 odd.* Of course 
if it were, shewn, as is contended before us, 
that those suits on the part of the Putneedar 
were merely colorable transactions, the result 
of collusion between himself and the ryots, 
it would alter the case, but there is no 
evidence whatever to shew that those pro- 
ceedings ifirere collusive, nor is there any 
reason for the doubt which the Judicial 
Commissioner has expressed as regards them. 
If then the tx^-parte decrees are not eollu- 
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stances with his opinion in regard to the pro- 
priety of instituting a suit for the establish- 
ment of the right of Government." 


Addition io Clause 5, Section 2, Chapter' XXVJ, 
page 352, Boards Rules. 

No. 9. ^ 

Aptee the words “ issue of the notice,” 
Clause 5, Section 2, Chapter XXVI, page 
362, Board*s Rules, insert the words “in the 
Government Gazette,^' 


Howsearching Fees are to he creditedin future. 

No. 10. 

As under Financial Resolution No. 669, 
dated 29tli June last, searching fees are 
no longer credited to imperial revenue, Dis- 
trict Officers are requested to exclude them 
from Table V, heading F* of Return No. X, 
and from the Land Revenue Registers and 
Cash Accounts, and to credit them in future 
as miscellaneous receipts in the Provincial 
Service Day Book. 


How Frees, Houses, d^r., standing on land re- 
quired for public purposes are to he valued. 

No. 11. 

As under Section 3, Act X of 1870, trees, 
houses, and other immovHble things standing 
on land under acquisition for public purposes, 
are included in the definition of the word 
“land,” the value of such things should 
always be included in the Collector’s estimate 
of the market value of the land, and the 
additional compensation under Section 42 of 
the Act should bo paid on the lump sum. 
When a case is referred to the Civil Court 
for adjudication, the Collector should, if 
necessary, move the Court to adopt the form 
of valuation above specified. 


Areas in Columns 2 to 6, Part I A-\ of Return 
Ho. 41 B io he given in Acres and Square 

- No. 12. 

Thb areas in columns 2 to 5 of Part I 
A-1 of Return No, 41 B., should be given 
in acres as well as square miles. 


A. Money, Esq., c. a 

I Court Fees Labels to he cancelled at the tipie 
they are affixed. 

I No. 13. 

I A QUB3STION having been submitted as to 
the time when the labels used to denote the 
Court fees on such documents as copies, 
certificates, &c., which are in the first 
instance issued by a Court or Collcctorate 
Office, should be cancelled,— e. whether 
they should be cancelled by the Court at 
the time of issuing the documents, or at the 
time of filing the same, — it has been ruled 
by the Government of India, in the Finan- 
cial Department that the Courts and officers 
arc to cause the labels affixed to documents 
issued by them and liable to a fee under the 
Act to be cancelled at the time that they are 
affixed. % 

The foregoing ruling is published for the 
information and guidance of Divisional and 
District Officers, who are requested to see 
that the ordei’s of Government are invari- 
ably carried dut. » 


Asa temporary measure, allows a Discount of 
one anna per rupee to Stamp-vendors for sale 
of Court Fees adhesive Stamps. 

No. 14. 

With advertence to Circular Order No. 12 
of August last. District Officers are informed 
that Government has sanctioned, as a tempo- 
rary measure, the payment of discount of one 
auna per rupee to stamp-vendors for the 
sale of the paper now to be used for the 
Court Foes Adhesive Stamps. In letting 
vendors of stamp paper know this, it should 
also be explained to them that when the 
new rules for tlie sale of Court Fees' Labels 
through salaried vendors come into force, 
all unsold paper tbeu in their hands will be 
taken back at the price paid for it to the 
Collector. 


DECEMBER, 1872. 

The Hon'blb V. H, Sohalch* 

Prescribes form of re-conveyance of grants of 
waste land {to he added as Form h at page 
366 of Board's Rules.) 

No. 1. 

Tub following form of re-couveyauoe 
of grants of waste land is added as Form L 
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at page 365 of the Board’s Kules, and is to 
be need when gaijts hypothecated for redemp- 
tion or pnrchase-mpuey remaining unpaid 
are fully redeemed— 

This Indenture made the day of 
1872 between the within-named* Secretary of 
State for India in Council of the one part, 
and the withiiMiamed 

of the other part, witneaseth that, in consi- 
deration of the sum of Ks. to the said 
Secrctai'y of State for India in Council paid 
by the said 

on or hefru-G the execution of these presents 
ill full satisfaction of all principal moneys 
and interest secured by the Indenture 
secondly within written and the receipt 
whereof the said Secretary of State for India 
in Council doth hereby acknowledge and 
therefrom acquit and refease tlie said 
and his heirs, representatives, and assigns. 

The said Secretary of State for India in 
Council doth in virtue of all powers and 
authorities enabling him in that behalf, and 
so far as he lawfully can or may by these 
presents grant and convey unto the said 

his heirs, representatives, and assigns 
all and singular tlio lauds j(nd premises com- 
prised in and granted, or otherwise assured 
by the said Indenture secondly within written 
or expressed so to be, to have, and to hold 
the lands and premises hereby granted or 
expressed, so to be unto and to the use of 
the said ^ his heirs, 

representatives, and assigns freed and ab- 
solutely discharged from all principal moneys 
and interest secured or intended to be secured 
by the said Indenture secondly within written 
and all claims and demands on account there- 
of, and the said Secretary of State for India 
in Council doth hereby for himself and his 
siiQcessors covenant with tho said 
his Jieirs, representatives, and assigns that he, 
the said Secretary of State for India in Coun- 
cil, hath not at any time done or executed, or 
knowingly suffered, or been party or privy to 
any act, deed, or thing, whereby the hinds j 
and premises hereby granted and conveyed j 
or expressed so to be, or any of them, or 
any part thereof, are, is, can, or may be I 
impeached, charged, or incumber^ in title, 
estate, or ptherwise howsoovjri In witness j 
whereof the said parties to these presents I 
have hereunto set their, bands and seals the 
day and year tirst above written. 


Signed, sealed, and delivered ' 
for and bn behalf of the Se- 
cretary of State for India in 
Council, by , ► 

by order of the- Lieutenant- 
Governor of Bengal, in the pre- 
sence of 


Dmw^ attention to Financial Department No- 
tifeation exempting from stamp duty un- 
aifthenlirated copies of settlement records 
fumishtd to Uindlwldcrs and ctdtivaio%'8» 

No. 2. 

TiiK attention of all Officers in the Ke- 
vemie Department is invited to the Notifi- 
cation of the Government of India, in the 
Financial Department, No. 1906, published 
in the Gazette of fndia^ under date tlm 9th 
August last, page 764, exempting from stamp 
•luty iinauthcnticated copies of settlement 
roeprds furuished to landholders and culti- 
vators. 


Suspends until further orders the submissif>n of 
Jkturn No. XIT regarding seiitemenis; 
directs that Board's orders he cited in cols, 4 
and 5, liable 11 of lletimi No, <C^*. 

No. 3. 

As tho powTr of confirming settlements 
has been withdrawn from the local officers, 
and as all settlements and re-settlements arc 
now reported to the Board for confirmation, 
the submission of Ketnrn No. XII to this 
office is hereby suspended until further 
orders. 

In cases in which entries in columns 4 and 
5, Table II of Return No. X, appear in 
consequence of settlements which have been 
sanctioned by the Board, the number and 
date of the Board's orders should be cited in 
explanation of those entries. When such 
entries are due to new^ settlements made in 
anticipation of sanction, as directed in para 
9 of the Settlement Rules, communicated 
with the Board’s endorsement No. 4l9Bof 
24th . July last, the fact should be stated ; 
when to any otiier cause, the circumstances 
should be fully explained. 
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Adds further paragra(>pk to Instructions for 
the acquisition of land for public purposes. ‘ 

No, L 

The following is added as para, 29A of 
the Instructions for the acquisition of land 
for public purposes : — 

As soon as an award has become final, 
the Collector should give effect to any abate- 
ment of revenue which may have been deter- 
mined on in connection with it, whether 
delay does or does not occur in the payment 
to the pdrties concerned of that portion of 
the compciisation awarded which is payable 
ia cash.” 


Addition to pruraqraph 16 of the Instructmis 
under ActX of 1870. 

No. 5. 

The following has been interpolated after 
the word “ law” in line 5 of paragraph 16 of 
the Tnstrnotums under Act X of 1870 : — 

“ Should the land to be occupied, or any 
“portion of it, belong to, or be in the po.s- 
“ session of, (loveniment, the personal notice 
“ required by the law should be served on 
“ the chief local representative of the depart- 
“ ment interested.” 


Draws attention to, and modifies, Clause 9 A, 
page 357, Doard's Rules^ reserving 7 'iqht of 
Government to demand a royalty from mines 
on land sold. 

No. 6. 

A CA.SE having recently occurred in which 
a tract of waste land was sold, without 
reservation of the right of Government to 
demand a royalty on any mineral products 
which might be found on it, wliereliy actual 
loss may accrue to the State, the attention of 
local officci's is called to Clause 9A, page 357, 
Board^s Rules, which is hereby modified as 
follows : — 

For the words, in lines 3 and 4 , “ that 
“ which the State may ho able to claim in 
“the way of royalty from mines discovered 
“ on Idnd^which is private property,” sub.sti- 
tute “ that of the demand of the State to a 
“royalty from any mines on the land so 
“ sold.” 


‘ The Hon’ble V. H. ScmncH and A. 
Moket, Esq., c. b: 

A^nount to he refunded from each deposit nuni^ 
her, to be stated in all future applica^ 
tions for 7'efund of deposits of more than 
3 yeay'f standing. 

No. 7. 

Distuict Officers arc requested to state, 
in all future applications for the refund of 
deposits of more than three years' standing, 
the amount tliat is to be refunded from oadh 
deposit number, and also the amount or 
balance of the deposit as per Registers. 


A. Money Esq., o. b. 

Warns Officers to guard against the, forg^y of 
• adimive Court Fees* Stamps. 

No. 8. 

Ceutatn attempts to forge the adhesive 
Stamps lately issued for the purpose of 
denoting Court fees have been recently 
brought to light, and the Member in charge 
now calls the earnest attention of all District 
Officers to the risk of fraud arising from the 
greater facility with which such Stamps can 
be forged, iu comparison witli impressed 
Stamps. 

Large quantities of those adhesive Stamps^ 
are daily presented in p.aymcnt of process 
fees, and very seldom come under the actual 
observation of the head of a Revenue Court. 
Attempts to use forged Stamps are more 
likely therefore to occur in connection with 
this" mode of using Stamps than with any 
other. Every head of a Court in which such 
foes arc paid by Stamps is desired, in future, 
to call for, from lime to time, papers which 
have been so stamped, and to satisfy himself 
thoroughly by personal examination that the 
Stamps used in his Court are genuine. 


The Hon’ble V. H. Schalch. 

Shows how Interest on current Demands of 
should appear in Return No. 31, 

No. 9. 

In the preparation of future Retnr^s Jfo. 
31, District Officers and Commissioners are 
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requested to see that interest on current 
demands of rent,— i, e, on instalments , not 
paid when they fall due, but paid within the 
year, — is shown in column 2 or 10 (as the 
case may be ) of Table I, and that any 
difference Ijctween columns 10 and 23, which 
may result from this practice, is explained 
in the separate explanation sheet. 

Sim^arly, interest on arrears of rent 
should appear in columns 3 and 11 of .Table 
I, tests 4f and 11 being satisfied by an expla- 
nation on the separate sheet* 

Interest which may have accrued during 
the year on debts due to and by the estate 
should be added to column 3 of Tables III 
and IV respectively, and, if paid, to the cor- 
responding columns of realization. 


A. Money, Esq., C. B, 

Draws attention to Government Notification 
regarding Practice of Post-dating Hoondees. 

No. 10. 

The Board of Revenue has been directed 
by the Government to draw attentiou to the 


notification by the Financial I>epartment, 
No* 1264, dated 28th July 1871, in which it 
was pointed out that the practice of post- 
dating hoondees or bills, in order to evade 
payment of stamp duty, ^as illegal; and 
that any person making, signing, issuing or 
( except as provided in Section 26 of the 
General Stamp Act, 1869) accepting, endors- 
ing, i^aying or receiving payment of any 
such post-dated bill, was liable to the penal- 
ties provided in Section 29 of the Stamp 
Act. ' 

2. The Government has reason to believe 
that the practice of post-dating hoondees 
still continues, and that a considerable 
amount of revenue is in this way lost. 
District Officers are, therefore, instructed to 
watch carefully against any such practice, 
and to institute prosecutions iu all cases in 
which convictions can be obtained under 
Section 29 of the General Stamp Act. 
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{MESOLUTIO]fr,) 
JXTDICIAL DEPARTMENT. 

Judicial. 

Calcutta, the January'l^lZ. 
Rkad— 

The replies of Commissioners to Judicial 
Circular No. 34, dated 1st July, and re- 
minders. 

1. The Lieutenant-Governor has consi- 
dered the reports of Commissioners and 
district officers on i»iie powers to be conferred 
on the officers serving under them and on 
others under the new Code of Criminal 
Procedure, and directs special attention to 
the Calcutta Gazette of this day’s date, in 
which are set out the powers which each 
officer and Honorary Magistrate will exer- 
cise. If the name of any officer has been 
omitted, he will continue to exercise his 
present powers until farther orders, but the 
fact should bo at once reported. 

2. It will be seen that the Lieutenant- 
Governor has nowhere conferred upon any 
officer powers which the Magistrate of the 
district can legally bestow, but he has gener- 
ally vested the senior officers at head- 
quarter stations under the Magistrate of the 
district with powers under sections 142, 157, 
417, and 521. The power of taking cogni- 
zance without complaint of offences suspected 
to have been committed (section 142) is 
given to senior officers to be exercised in 
case of the Magistrate’s absence, but should 
only be used under his special instructions 
as to who is to use it and who not Where, 
as in the 24-Pergunnahs, more than one 
Magistrate at the same place has this power, 
the Magistrate of the district should direct 
which (if any) may exercise it, and the 
others are not to do so. It will still rest 
with the Magistrate of the district to confer 
powers if he chooses under section 141 and 
other sections. Powers* uoder sections 44 
and 266 will only be conferred on special 
applications for, special reason shown. The 
Lieutenant-Governor has deliberately not 


given power under section 44 of transferring 
cases taken up on complaint,, because he 
thinks there has been hitherto far too great 
disposition to hand parties about from one 
officer to another. No doubt it is well that 
complaints should be looked into by compe- 
tent officers before they are entertained j'- 
but on the other hand His Honor is much 
inclined to think that when all the petitions 
are taken by one officer he does not sift 
them properly ; and it seems to him that 
when a complaint is taken by one officer and 
handed over to another and another, the 
responsibility for d.uo sifting in the first 
instance is lost, and cannot bo fixed. ITor 
the present, then, he thinks it is better that 
Magistrates of districts should exercise the 
power of determining what classes of cases 
each officer may hear withip certain local 
limits, and let these officers take the peti- 
tions themselves. The District Magistrates 
can reserve to themselves any classes of com- 
plaints and receive and distribute them. 
There are some classes of cases, such as 
defamation, that most Magistrates should 
not bo allowed to entertain. In^ special 
cases, if the work thus failing on The Dis- 
trict Magistrates is found heavy, or there 
is special reason for it, the Lieutenant- 
Governor may give powers under section 
44 to one officer at the liead-quarter station, 
but anything of the kind must bo. exception- 
al, the necessity being shown after a reason- 
able distribution of the power of receiving 
petitions. The Lieutenant-Governor wishes 
to try this last system for a time, and after 
sufficient experience if any grave disadvan- 
tages are found to attend it, representation 
may be made. Meantime he expects the 
superior Magistrates narrowly to scratinizo 
the proceedings of their subordinates, to 
look over their registers, and to see what 
they are about. 

3. Under the distribution of work above 
suggested, it would be most desirable that 
the proposition several times made should 
be carried out, viz., that at large stations 
one court should sit regulaHy as the 
courts and take up at otice ordinary police 
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cases ii4 tliisy are sent tlic police. It 
«eem$ wiipUy nquece^ry tlmt the Mtotk 
: ehould be dietribut^ in djriblets, a little to 
every maa whp jbiMS powers of a ^Magistrate, 
as is now, too often the ease f it is not neces- 
aery to, employ all the Magistrates at Jill times 
oh orimiiml itirork. It is better that certain 
officers, should be adequately employed, and 
the others set free for other work. The 
* lijetitonant-Qovernor desires that a statement 
of the distribution of work made may be 
sent in from each district tlirough the Oom- 
misBioner ; and that it may be stated which 
„ is the police court for tlie whole or any part 
of the head-quarter divisions with or with- 
out exception of any class of cases. 

4. It is the wish of the Lieutenant- 
Governor that Magistrates of districts should 
themselves dispose of all criminal appeals 
from the decisions of second and third class 
Magistrates. It is most important that they 
should in this way learn to know their sub- 
ordinates and the results of their criminal 
administration. Criminal api)eal.s do not 
generally involve the taking of evidence or 
very proloUged labour, and a district Magis- 
trate may well dispose of them. Any 
applications to confer a])pollalo powers under 
section 266 on any other I^Iagistrate must 
therefore be very exceptional and very spe- 
cially supported. 

, 5. Tim Lieutenant-Governor has not 

generall * thought it desirable to place any 
other offiqpr than the District Magistrate 
himself in complete charge of the head- 
quarter division, but almost all the ])owers of 
a sub-divisional officer have been or may be 
delegated to a senior officer under the 
Magistrate. The only powers which cannot 
be so delegated to any other than a sul>- 
divisional officer are those under section 46 
, „ (power to /pass sentence on proceedings re- 
corded by a subordinate Magistrate) and 
tipder section 47 power to withdraw cases: 
and/ the Lieutenant-Governor does not know 
that it, is indispctisible to give these powers 
in any case. 

6. The Lieutenant-Governor has confer- 
red the powers ql summary trial under 
section 222 very freely in the neighbourhood 
of Calcutta, - where the wWldng of the sys- 
teni will he Open th the coniro! of public 
opinion and ubdor.ea^jy supnrv |i(idhV He has 
also in many cases given thefe jpdiweitrs to one 
senior officer Jn each 'station the 

District Magistrate, and ofcpasionally to goqd 
sub-divisional officers, European and. Njatiye, 


who already exercise first class powers, and 
whose position, experience, and character, 
fit them to bo so treated. Magistrates of 
districts will give special attention to the 
working of this provision of the law. 

7. The Lieutenant-Governor is much dis- 
appointed to find that several Commissioners 
and a good many Magistrates have taken 
very little troublb during the past six months 
to master the principles of the Code in 
respect of benches, and to consider how to 
apply these lu their several jurisdictions. 
Wherever a Commissioner has made any 
definite proposals, the Lieutenant-Governor 
has given powers to all the non-official 
gentlemen named in each district as Honor- 
ary Magistrates, and has directed by a 
notification of tliis day*8 date that benches 
should be formed in the manner there indi- 
cated. The way in which tlie bench system 
might conveniently be worked may bo 
gathered both from the notification and 
from the accompanying copy of draft rules 
under section 52, and His Honor trusts that 
no time will be lost in the submission of 
proposals for introducing the system in every 
district where there arc non-official gentle- 
men of respectable position willing to take 
part, in tlie administration of justice. 
Benches for the disposal of municipal work 
and conservancy cases might very well bo 
introduced in many towns, and the Lieuten- 
ant-Governor hopes that the Magistrates 
will submit proposals to this end without 
any unnecessary delay. 

The rules now forwarded may be adopted 
with such modifications as local circumstances 
may necessitate ; but a copy of each set 
of rules proposed must be submitted for the 
final approval of Government. 

8. The Magistrates will, it- is hoped, in 
most instances, bo able, from their existing 
establishments, to spare a clerk or writer 
for the use of each bench on its days of 
sitting. Ordinarily the record and judg- 
ment should, if possible, be drawn uf> by 
the chairman or presiding officer; the brief- 
ness of the form in summary cases making 
this a task of little labor, If any arrange- 
ments are needed in any case under section 
2S0 for a court officer, a rejiort must be 
made and sanction asked for, Arrangements 
must^also be made for the issue of suminbns, 
&c., in cases to be Imardhybehchas. The 
Superintendent of Stationary will be 4ir®^ted 
to prepare at once registers under section 

237 . 
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k Tlje Lieutenani-OoTernor is parti- 
cularlj obliged to Jifr. S, C. Bayley, tlw 
Oommissipaer of Patna,/ who has takoh 
special interest in this <|aestion of beaches, 
and proposes to iutrodace freely the scheme 
of disposing of cases locally, by directing 
sub-divisional oiEcers or other salaried 
Magistrates to, ride ont and sit periodically 
with the local Honorary Magistrates for 
tlM» trial of cases within the competence of a 
bench so constituted. His Honor would be 
glad to see this plan tried in other divisions. 
For the present the Lieutenant-Governor 
has confined the action of benches in rural 
places to sittings in which a salaried Magis- 
trate takes part, but provision has been 
made for the hearing of municipal and con- 
servancy cases and other petty cases by 
Honorary Magistrates sitting alone in towns, 
and the Lieutenant-Governor will be prepared 
to receive propositions for the constitution 
of such benches in rural districts also, if it 
is found possible to do so. 

10. The Lieutenant-Governor regrets that 
it sliould be necessary again to urge upon 
officers the careful study of the provisions of 
the Code ; but from the proposals received 
from many districts, it is evident that some 
of its most salient features have not been 
grasped. It should not be left for Govern- 
ment to point out that the Magistrate of the 
district has, as such, both powers of sum- 
mary trial and authority to regulate in the 
most particular way the work of liis subordi- | 
nates. His Honor trusts that all officers | 
will strive to make themselves familiar with 
the Code of Criminal Procedure. 

11. All the Honorary Magistrates now 
shown in the Civil List have been entered in 
the schedule ; but ft is believed that several 
of them may be dead or have loft the coun- 
try, Commissioners are requested to report 
at once what changes in the List are neces- 
sary from these causes. 

12. It is desirable that all salaried 
Magistrates who aie fit for second class powers 
should be vested with them. Inquiries on 
the subject are bging made ; the result of 
pendihg examination will also be soon 
known, and a revised Xjist wilt be shortly 
published. ' Any recommendations for alter- 
ation of powers Or addition to the List or 
other variation should therefore be made by 
District Magistrates and Commissioner^ as 
soon as possible. 


Draft Rules for Benofies of Ma^strates, 

1. This Bench shall try sncli cases as its 
powers enable it to try, and it is authorised 
to try within the local limits following, or 
such particular cases as are made over to 
it by the Magistrate of the district or any 
Magistrate empowered to make over cased. 
It can only entertain of its own motion such 
complaints as the Magistrate of the district 
may authorize it to entertain both in respect 
of local limit and classes of cases. 

[ Here enter Local Limits, ] .. 

The Magistrate of the district or division 
may empower any single member of a Bench 
or any salaried Magistrates to receive com- 
plaints of cases triable by the Bench, and to 
issue the necessary processes for bringing the 
accused and tlio witnesses before the Bench 
at its regular sittings. 

2. The Bench shall sit at the place and 
on the dates mentioned below. The Honor- 
ary Magistrates will sit in the rotation ar- 
ranged by the Magistrate of the district or 
division, but any Magistrate not named may 
sit^ unless the Magistrate of the district or 
division otherwise directs. 

[• Here etner place and ordinary dates 
of sitting, ] 

3. Th e Bencli may hold one or more ad- 
journed sittings if this be found iieojjisary for 
the disposal of business or of part-heard 
cases ; biit it shall be open to the Bench at 
the close of its regular sitting either to refer 
unheard cases back to the Magistrate un- 
der whose order of reference they received 
them, or to postpone them to next Bench 
day, as may sooiu most conveniciic. 

4. The Chairman of the Bench for the 
time being shall be the Magistrate of highest 
powers present at a sitting. Where all 
present are of equal powers, the Bench may 
elect its own Chairman, provided always that 
it shall be in the direction of the Magistrate 
of the district to appoint the Chairman for 
each time of sitting or generally. 

5. The Chairman shall conduct the pro- 
ceedings of the court and exercise all th'e 
functions in that behalf usually ex 0 rcis 0 cl by 
a Magistrate when sitting alone. He shall 
decide upon the admissibility of evidence and. 
maintain order itL the court; but it shall be 
open to any member of the Bench to piit 
any question to the witnesses, either diredt 
or through the Chairman as the letter i^ay 



'4;.' ■■ pBSERTlS'." ■ '; 


;: deem adyteaUi^^ and to eii|fgest any matter! 

for tite O&aim^an^s 

ISaolt inember 0 ^^ Bench shall have 
a voice in the finding atid sentence, In a 
'Bench of three 6ir ether uneven inumbers the 
opinmnof thd majority shall prevail. When 
ihaiitunberi ;afe even, the Chairman shall 
have a easting vote. 

7. ^ny recording of evidence or other 
lUneilou estercisable by the Chairman may,» 
with Ins eohsent, be exercised by any one of 
Ins colleagoes. 

f 8. Any part-heard case postponed to a 
furtlier flitting of the Bench may be proceeded 
with if any member of the Bench has been 
present at the previous hearing in the case, 
:hat subject to the provisions of section 828 
of the Code. 

8. The Bench may refer any point of law 
for the opinion of the Magistrate of the dis- 
trict or division, or of any first-class Magis- 
trate appointed by the Magistrate of the 
district for that purpose, and the Magistrate 
may certify his opinion thereon. 

' 30. When any person is convicted by the 
Casting vote of the Chairman, the Chairman 
shall then and there ask him if he wishes 
to appeal, and if he desires to do, shall forth- 
with record his appeal in brief and forward 
the case to the Magistrate, intimating to the 
person convicted that he may file any grounds 
of appeal he pleases. 

NOTIFICATION. • 

Calcutta^ the 1st January 1878. 

1. Under the provisions of Act X of 
1872 (the Criminal Procedure Code), the 
Lieutenant-Governor is pleased to direct 
that the o£8cers and others whose names ap- 
pw in the schedule below, shall, in each 
case, exercise the powers shown opposite 
their names in the districts shown in the 
Schedule, 

8. M^ifitra^s of districts are generally 
empowered. undSr section 49, to authorize 
any of their snbordinate Magistrates to en- 
tertain oompWttts within their competence 
arising within certain local limits, and from 
time to time to vary such orders. ; 

8 Under section 48, the Lieutenant- 
OoTemor i» to iitttWm* aU Magis- 

tratea distraite ip . wittidn# TO any of 

tiieir BUbordi^tl* classes 

of cises as they may tWnk prd]^ 9dto with- 
dravr. 


aufJWlng. 

Julpigon. 

Ciumar. 

Sontlunl Pergun< 
nahB. 

HaeRteettaugh* 

Lo]liArdugg», 

SiDgbhoom. 


Maunbhoom. 

Gkxirlpani. 

Kamroop* 

Outrung. 

Ndwgong 

SaebsRgor.. 

Luokimpofft. 


4. Under section 36,^ the Uephty Oom- 
missiohers of the 
districts named pn 
the margin are 
vested with the spe-* 
oial powers describ- 
ed in that seoiion. 
The officers in 

charge of the Qaro Hills, Khasi mid Jynteah 
Hills, Naga Hills, and the Hill Tracts of 
Chittagong will continue to .exercise tlie 
powers vested in them by the special rules 
and orders of" Government regarding those 
districts. 

5. Under section 148, the Lieutenant- 
Governor is pleased to vest all Magistrates 
of the second class with power to commit 
any person to the Court of Session for any* 
offence triable by such court. 

6. In each of the districts named on the 
margin, any two or 
more of the Honors 
ary Magistrate- 


Din .igepore. 

Maldtih. 

Bungporo. 

Chittagong. 

Tipperah. 

Dacoa. 


Backergunge. 

Mym&nslng. 

Bhahabad. 

Saruu. 

Tirhoot. 

Kamruop. 


shown in the sche- 
dule below as at- 
tached to that district, may sit together as 
a bench, in company with the Magistrate of 
the district, or any salaried Magistrate sub- 
ordinate to the Magistrate of the district 
exorcising not less than second class powers, 
whom the Magistrate of the district may 
depute for that purpose ; and the benches so 
constituted are hereby severally vested with 
powers of a first class Magistrate in respect 
of offences cognizable by Magistrates of that 
class, and powers of summary trial under 
section 224 of the Code in respect of all the 
offences described in section 222. 

7. Any one of the Honorary Magistrates 
named in the schedule may, under the orders 
of the Magistrate of the district, sit together 
with any salaried subordinate Magistrate 
exercising noi less than second class powers 
to form a bench, and the bench shall, when 
so constituted, exercise second-class powers 
in respect of offences cognizable by Mltgis- 
trates of that class, and powers of summary 
trial under section 225 ip respect of all the 
ofiences set out in that section. 

8. Benches exercisiug first and second 

class powers, as above, ait in such 

places, aud try such classes pf cases,' and 
within such limits, as the Magistrate of the 
district may direct, or. such particular cases 
as may be referred to them by aa*ofiSc^ em- 
powered to refer cases. ^ 
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9, In any town within the districts refer- 
red to in paragraph € above, where there is 
a muaicipality, ilie Lien tenant- Qovern'dt»^ is 
pleased to order that, subject to the general 
direction of the Magistrate of thedifstrici 
or division, any two or more of the Honorary 
.Magistrates shown in the district schedule 
may sit together as a bench for the disposal 
of municipal and conservancy cases without 
the assistance of any salaried Magistrate ; 
and such a^bench shall exorcise, in respect 
of all such cases which tliey are empowered 
by the Magistrate of the distMct to take up, 
or which are referred to thepi, third class 
powers, and shall also exercise powers of 
summary trial under section 225, in res- 
pect of any offences against Municipal Acts 
and the conservancy clauses of Police Acts 


and other offences specified in secti^h 225. 
Such Municipal benches are hereby , also 
vested with powers under sections Ul> 618> 
and 519 of the Code* 

10. Under section 88 the following jails 
are appointed to be places in which Euro- 
pean British subjects may be confined 


Presidency Jail. 

Ha z ar 66 b augh 
Penitentiary. 
Bhaugulpore Jail. 
Midnapore 
llajshahye 
Cachar 


99 

9 % 


Dacca Jail. 
Darjeeling „ 

Chittagong „ 

Cuttack „ * 

Tezpore „ 

Patna , „ 

Dinapore lock-up. 


A. Mackenzie, 

Offg* Sec^. to Oie Govt of BtngaU 


SCHEDULE OP MAGISTRATES AND THEIR POWERS. 


Names of Magiscratcs. 

Mr. E. H. Buddock, c.s. 


Bubdwan Division. 

Burdwan DiHrict 

Powers with which vested. 

... 1st class, and powers under sections 142, 167,417> 


99 


,, R. T. Sevestre 
Baboo Gopal Chunder Sen 

Bogolanund Mookerjea 
Kedarnath Das .. 

„ Hitlall Misser ... 

Mr. H. G. Sharp, o,s. ... 

Baboo Ramcoomar Bose 
„ Protap Narain Sing 

,, Nobin Krishna Sircar 


99 

99 

99 


and 521. 

2nd class. 

2nd 
2nd 
2nd 

2nd „ (Honorary). 

Charge of Raneegunge division, withf lsi class 
powers and powers under section 222. 

Charge of Culna division, with 2nd class powers. 
Charge of Bood-Bood division, with 2nd class 
powers. 

Charge of. Jehauabad division, with 2nd class 
powers. 

ji JoggessurMookerjea,M,A.&B.i4. Charge of Cutwa sub-division, with 2nd class 

powers. 

B^ncoorah District 

Baboo Kanti Chunder Ghatterjea ... Isi class., 

„ Button Lall Ghosc ... 2nd „ 

Mr. A. H. Haggard, 0 . 8 , ... 3rd „ 4 

Mr. J. M. G. Cheke ...) . 

Baboo Damoodar Sing ... >3rd „ (Honorary). 

„ Hiralal Sing ... j 

Beerhhoom District 

Baboo Tarmi Kumar Ghose, b. a. ... 2nd class 
„ Jahoki Nath Mojoomdar ... 3rd „ 

Mr. H. Bait 

„ H., C. Ersldne J-3rd „ (Honorary), 

Baboo Dwarkauath Boy 


- 1 . 
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Mr, 


Kamen of ^ 

W* B. t'.d> 

W. P Stores, c*«. 


„ W* JR, Poflfsott 
Baboo Shama €hani Cliatterjea 

Banerjoa ... 2nd 

Brohmonath 8eti ... 2nd 

, Roiiiesh Chunder Mookerjea .2nd 

j*, Oovind Chunder Bose ... 2nd 

Mti. F* R. C. Collier, o.s. ... 3rd 

„ . J, BoxwolJ, C.B. 


Highly DUtriisi. / : 

V with which 

... 1st elasSy and powers under sections 142, 157, 
222, 417, and 521. 

... 1st elass, and powers under sections X42, 157,^222, 
417,and521. 

... 2Qd class. 

... 2nd ,, 


»> 

*»? ' 


„ E. B. Godfrey 
, „ E. R. Middleton 
Br* Georg^e Smith* 
Mr. jp, S. Turnbull 


Mr. J. A* Ricketts 
Baboo Bwarkanatli Dey 
„ Gouvdas By sack 

Mr. W. B. Oldham, c.s. 


Baboo Kaliprosonno RoyChowdhry 
„ Bamakhoy Chatterjea 
Mr. F. F. Handley, o.s. 

BabOfO Mohendro Nath Gupta 
„ Bmy Kissen Bose 
Mr. H. Barber 
Baboo Tarini Churn Mitter 
„ Jadoonatli Bose, b.a. 

Mr. W. Terry 
,, J, A. Clarke 


.. Charge of Serampore division, with Ist class 
powers and powers under section 222. 

... 2nd class. 

.. 2nd „ 

:: M "}(H»o™rj.) 

Howrah District, 

.. 1st class, and powers under section 222. 

.. 1st „ 

2nd „ 

Midnapor^ Disti'icU 

... 1st class, and powers under sections 142, 157, 
222, 417, and 521. 

1st class. 

2nd „ 

3rd 
3rd 
3rd 

Charge of Contai division, with 1st class powers. 
Charge of Tnmlook division, with 1st class powers. 
Charge of Gurbetta division, with 2nd class powers. 


>> 


* ’ j- 3rd class (Honorary). 
PuESiDENcy Division, 


Mr. B. Di Hime, c.s. 

„ T. W. Gribble, c.s. 

„ W. H. Verneii c.s. 

Mouivie Abdpol Lutif 

Mr, W. H* Ryland 

Kumar Harehdra Krishna 

Mr, P’B. Gni^cs ' 
Baboo Hem Ohunder Kerr 
„ Kali Churn Ghose. 


*'2i.-Pergunnaks District, 

... 1st class, and powers under sections 142, 157, 
222, 417, und 521. 

... 1st class, and powers under sections 142, 157 
222, 417, and 521. 

... 1st class, and powers under sections 142, 157, 222„ 
417,and521. 

... 1st class, and powers under sections 142, 157, 222, 
417, and 521. 

I'st class, and powers under sections 142, 157, 222, 
417, and 521. 

U. - 1st class, and powers under sections 142, 167, 417, 
and 521. 

1st class*' , ’ 

\ iBiclms. ^ 

w.. -ast claiss. ' . 



1S73. ] Mlscellaimus 


THE liAW OBSBEYER. 


Oovt. Oi-ders, 7 


Niitnes uf JUagis^tea < 

Oolonoi W, L, L. Bandail ’ ... 

Mr; W. Heyshata 

Baboo Kakbal Das Mookerjea 

Mr. C. B. Marindin, o.s. 

„ G. K Porter, c.s. 

• 

„ * JvE, B. Jeffrey, c.s. 

Baboo Isscr Cliunder Mitter* 

„ Mohittja Cluinder Pal 
„ Bojoy Madhub Mookerjea ... 
Capt. A. H. Eckford 

Lieut.-Col. A. Elder toil 

Mr. B. C. 8 ten; dale 
Nawab Asglmr Ali Khan, o.s.i. 
Mniishi Amir Ali, KliJiu Bahadoor 
Baja iSatyauund Ghosal 


l’ow«r» with which vested. 

1st class (within the precincts of the residence pf 

. the King of Oiidh ). 

2nd class. 

2nd class. 

3rd class. 

Charge of Baraset division, with 1st rlnss powers 
and powers under section 222. 

Charge of Diamond Harbour division, witU_^ 1st 
class powers and powers under, section 222. 

Charge of Busseerhat division, with 1st class 
power.s and powers under section 222. 

Charge of Baripore division, with 2nd class powers. 

Charge of Satkhira division, with 2nd class powers. 

Charge of Barrackpore division, with 1st class 
powers and powers under section 222. 

Charge of Dum-Dum division, with 2nd class 
powers. 

1st class ^ 

Sd M Honorary). 

3rd „ )• 

Jessore DUtrict. 


Mr. F. H. McLaughlin, c.s. 

Baboo An undo Mohun iMojoomdar 

„ llashbehary Bose 
„ Barn Snnker Hen- 
„ Uma Churn Gangooly 
Mr. C. J. O’Donnell, c.s. 

Baboo Mohini Mohun Ciiiickerbntty 
Mr. B. M. Waller, c.s. 

„ J. Kelleher, c.s. 

Baboo Clumdcr Naraiu Sing 

,, Eedarnaih Mullick 

„ Bam Churn Bose 
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1st class, and powers under sections 142, 157, 
417, and 521, 

1st class, and yrowers under sections 142, 157, 222, 
417, and 521. 

1st class. 

1st 

‘2nd 

3rd 

3rd 

Charge of Jenidah division, with 1st class powers 
and ])owcrs under section 222. 

Charge of Narail division, with 1st class powers 
and power.s under section^222. 

Charge of Khooliiiih division, with 2nd class 
powers. 

Charge of Magoorah division, with 2nd class 
powers. 

Clitrge of Bagirhat division, with 2nd‘ class powers. 


Nuddea District. 


Mr. P. D. Dickens, c. s. 

Baboo Doorga Dass Chowdry 
„ Kaliproaonno Sircar 
,, Lolit Mohun Chatterjee 
Mr. H. L* St. Barbe . 

I, A. A. Wao0, 0 . s. 

„ L. p. Abbott, c. s. 

Moulvie Paqueer Ahmed 
Baboo Dinonath Addy 


1st class, and powers iiiuler sections 142, 157, 222, 
417, and 521. 

2nd class. 

2nd „ 

2nd „ 

•3rd „ 

Charge of Moherporo division, with 1st class 
powers and powers under section 222. 

Charge of Kooshtea division, with 1st class powars 
and power.s ui.dcr section 222. ' 

3rd class. 

Charge of Ranaghafc division, with 1st class poivers' 
and powers under section 222. 
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B»boo Srlsh. Chtmdw Vidatatua 
Mr. J. F. Na«dh#«n . 


Mr. J, P- Oraittt, c. 8. 

Baboo Bunkim Chnnder Cbatteijea 
Oooroo Cbum Dass 
iWaprasod Chatterjea 
„ Hurri CUnrn Gliose 

,, Shira Prasad 8at(djal 

Mr. J. 0. Williawison 

C,' W. Bolton, c. 8. . . 

C. J. Hampton ,• 


H 


•> 


T. J. Murray, c. s. 
R. 0. Butt, c. 8. 


Mr. A. C. Bratt, c. s. 


„ G. H. Damant, o. s. 

Moulrie Pyzoollah 
Baboo Beroolaiinnd Mookeijea 

Mr. M. 0* *' 

Baboo Kholro Mobun Sing ... 1 
„ Radha Oobiud Roy Salieb ... 

Moulvie Mozohur Hossoin Chowdry }.3rd „ (Honorary) 

Mr. T. W. Twaedie ... I 

Baboo Hara Uhnnder Chuokerbntty J 

Maldah Districts 

Baboo Sitakant Mooke^jea 2ntl clas«, 

Mahomed Kamil •• 2nd „ 

Baboo Nil Chnnder ChuckerbttUy 3rd „ 

„ Poreshnath Ohowdry ... k 
„ Anunto Nath Dass ... 

„ Oohairf Mohendro Goer . . . T 
B^boo Dwarkanath Chatterjea J 

Rajshah/e DistncL 

Mr. J. Ward, o. e. 


with wtiteh voiited, 

.. Obar^^e of Bongong division, with Ist cla&s powers 
and powers under section 222. 

Charge of Chooadanga snb'divUion, with 2nd 
class powers. 

BAjsnABVB Division. 

Moorskedahad DiBtrict* 

... 1st class, and powers under sections H2, 157>222 
417, and 521. 

Ist class. # 

Ist „ 

2nd 
2nd 
2nd 
2nd 
3rd „ 

Charge of Rampore Haut division, with 1st class 
powers, 

. Charge of City division, with 2nd clas*^ powers. 
Charge of Jnngypore division, with 2nd class 
, powers. 

Dinagepore District. 

.. 1st class, and powers under sections 142, 167, 223, 
417, and 521. 

.. Ist class, 
i.a 2nd ,, 

.. 2nd „ 

.. 3rd „ 




I^Honorary). 


Baboo Mohendro Nath Bose 
Mr. R. L. Perry 
Baboo Hnrri Nath Chatterjee 
Mr, P. H. B, SkrittO, c. s. 
Baboo Kassi KinkoF 
„ BhobnnotshWar Sing 

K. G* Glazier, c.s. 


Ist class, and powers under sections 142, 157, 222, 
417, aud 521. 

. 1 st class. 

2nd ,, 

. 2nd „ 

. 2nd „ 

. 2nd „ 

„ Charge of Nattore division, with 2nd claes powers. 
Uungpfire District 

. 1st class, and powers under sections 142, 157, 
222, 4i7, and 621- 



S 0 Uctmi 8 from the JRecords of the 
Qo^ernme^ii of India.r^Minute 
by the Jlm^hle MtzJamea Stephen 
on the Administration of Justice 
in British India, 187S. 


This is certainly a most valuable 
document. It embodies, upon the subject 
of judicial administration, not only the 
views and opinions of Mr. Stophep, but 
those of almost all the distinguished 
officers of Gov^Tument. Keally, the paper 
contains a most useful mass of informa- 
tion which Mr. Stephen has turned into 
very good account. He has divided the 
subject into six chapters, — subdivided 
into several minor heads. He ascertains, 
first of all, the pxisting judicial strength 
of the country and then proceeds to 
answer certain questions which he 
proposes to himself for the proper eluci- 
dation of his subject. 

The evisting judicial organization of 
Bengal is indicated by the following 
figures : — 

1. Judges of the High Court ... 12 

2. Cl vil and Sessions Judges ... 20 

8. Additional Judges ... 4 

These officers exercise purely judicial 

functions, both civil and crimiual. 
Besides these there are 


4 Collector Magistrates . . 36 


5. Joint Magistrates . * ^3 

G. Assistant Magistrates • . 103 

7. Deputy Magistrates . . 196 

These officers exercise both judicial 


and executive functions, and their judicial 


functions are exclusively criminal. Then 
we have again 

8. Subordinate Judges and 
Judges of Small Cause 


Courts .. 41 


9. Munsitfs «. 187 

These officers perform duties of an 
entirely judicial chasacter in civil cases. 


Thus, in Bengal, the connection of judi^ 
cial and executive functions is confined 
to the several grades of Magistrates. 

In the Regulation Districts of th^ 
North Western Provinces a similar orga^ 
pization obtains : — 

1. Judges of the Iligli Court ... 4 

2. Civil and Sessions Judges 19 

3. Magistrates , . . . 27 

4. Joiut Magistrates . . 37 

5. Assistant Magistrates ,, 62 

6. Deputy Magistrates ... 00 

7. Judges of the Small Cause 

Courts aud Subordinate 
Judges .. .,.20 

8. Muusiffs ... »,• G8 

111 Madras the organization is as 

follows : — 

1. Judges of the High Court ... 4 

2. Civil and Sessions Judges . . 21 

These have entirely judicial functions. 

3. Magistrates ... ... 19 

4. Joint Magistrates... ... 12 

5. Assistants . . 87 

6. Deputy Magistrates 49 

The functions of these officers are both 

judicial and executive, their judicial 
duties being however entirely of a cri- 
miual nature. 

7. J udges of Small Cause Courts 1 1 

8. Principal Sadder Ameens ... 12 

9. Munsiffs 110 

The&e officers perform duties of a civil 

and judicial nature. At the Neilgherries, 
there arc besides, a Commissioner and an 
Assistant Commissioner who unite the 
executive functions and the criminal 
powers of a magistrate and a subordinate 
magistrate respectively. In Bombay the 
judicial officers are 

1. Judges of the High Court . . 8 

- C Judicial Commishioucr , . I 

Civil and Sessions Judges 11 

3. Assistant Judges in three 

gmdes ‘ 12 

4. Magistrates XG 
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5. Assistant Majgistratas ... 35 

6. Deputy Magistrates . . 24 

7. Extra Assistants ... ... 10 

8. Principal Sadder Ameens .* 11 

0. Munsiffs ... .. 70 

llie first three classes exercise purely 

judicial functious. The next four classes 
Jiave judicial and executive duties to 
perform, their judicial juiiSdictioii being 
wheUy critUlrial. The 8th and 9th classes 
exercise cxclusivly civil jfidicial func- 
tions. 

In the Non- Regulation Provinces the 
executive and judicial functions are 
united in every grade of the service. The 
judicial Commissioner exercises the 
powers of a Civil and Sessions Judge. 
The Dc])uty Commissioner is a Magistrate 
with full powers. The Assistant Commis- 
sioner is a Subordinate Judge and Magis- 
trate. Ill the Punjab, the Judges of the 
Chief Court and the Small Cause Courts 
have purely judicial functions and tiio 
only officers whose functions arc purely 
executive arc those immcdiatly attached 
to the Ijocal Government and the settle- 
ment officers. Even the Financial Com- 
missioner exercises quasi — judicial fuuc* 
tiona in certain eases. 

It will be seen from the above state- 
ment that most of the officers of Govern- 
ment unite iu their persons executive 
with judicial functions. The question 
then arises whether it is not desirable 
to separate these functions. Mr. Fitz- 
James Stephen answers the question 
in the affirmative, his objections to the 
existing system being principally two- 
• fold : 

(1) ^^It weakens the executive adminis- 
tration by practically giving the judicial 
administration greater prominence in the 
minds of the ^^district officers and con- 
verting them into lawyers. 

(2) The conditions under wliichtlic 
two kinds of work have to be done arc 
such that it must bo bad economy of 
time to unite them in the same person. 
Judicial work is in-door work, which 
ought to be done at stalru times, punc- 
tually observed ? executive work is, in 
tmuiy cases, out-door work which to be 
done well must be done at all sorts of 


times as eircumstancea may require. It 
is obvious that a man who has to do both, 
must either be unpunctual as a judge, 
or inefficient as an executive officer. 
Moreover, his double character |urnishes 
ail idle man, or a man who dislikes 
cither branch of liis work, with a ready 
excuse fox inclficieney. He can always 
answer any comfplaiiits made liy his judi- 
cial or executive superior, as the case may 
be, by saying that the conduct com- 
plained* of arose from an undue stress 
of executive or judicial work/^ 

Mr. Stephen, liowever, considers that 
in some parts of India, the union of 
all powers in one hand may be advisable, 
partly because a primitive people like a 
single ruler, and partly because the 
whole amount of work to be done is so 
inconsiderable that it would be wasteful 
to em])loy more than a single officer 
upon it. ^ Such cases, however, arc 
exceptional, but as a rule, Mr. Stephen 
thinks that ‘^thc complete amalgamation 
through every grade of the services of the 
judicial and executive functions is incon- 
sistent with tlui proper administration of 
a regular system of law, and sj)ccially of 
the Codes of Civil and Criminal Pro- 
cedure.^^ 

Tlicse, certainly, arc very sound obser- 
vations, and we clt) not think that any 
one who has carefully thought upon the 
subject can arrive at any other conclu- 
sion. 

Then, as to the desirability of estab- 
lishing a distinct judicial service in the 
Regulation Provinces, the Government 
of Bengal invited the opinions of several 
officers on the subject, and with two 
exceptions they all appeared to be in 
favor of the change, 

Mr. Bell says ; 

I think the judicial branch of the 
service requires strengthening, because, 
iu the districts near ('alcutta, the native 
bar has so greatly improved that, unless 
a judge has devoted some time to legal 
studii's, he is not capable of holding 
his ground against the advocates that 
surround Jiira. This is a very serious 
and not a very creditable state of things.^^ 

Mr. Cockerell remarks : 


1878 ;] ' 


THE LAW OBSEEVEB. 


11 


We seem to be in danger of arriv- 
ing at a state , of thin^' which must be 
prejudicial to; the respect which the 
adtiiinistratioft of justice in our Civil 
and Criminal Courts should command ; 

the spectacle of a Moffusil Bar in 
advance of the Bench, in experience of 
the requirements of the law, and a prac- 
tical knowledge and ^iriderstaudiug of 
the application of ib principles. 

* * * * * 

Whilst the class, from which the' judges 
of the principal courts are taken, have 
even less opportunity than formerly of 
acquiring experience of judicial duties, 
and practical knowledge of the appli- 
cation of the law in judicial proceedings, 
the officers who preside over the Subor- 
dinate Civil Courts are, as a rule, very 
much in advance of their predecessors 
in knowledge of law and intelligence 
aiid discrimination in the application of 
its principles, which they bring to bear 
on the adjudication of suits. 

And now that the position and pros- 
pects of the subordinate judicial service 
are much improved, and its members are 
recruited almost exclusively from a 
class who have attained some proficiency 
in the study of the law, this superiority 
is likely to become more and more 
noticeable.” 

' Mr. Monro observes : 

** There can be little doubt that the 
present training of our oflSicers, both 
executively and judicially considered, is 
most imperfect and defective. It con- 
sists of a system of learning and unlearn- 
ing which has an injurious effect on both 
branches of the service. An Assistant, 
after passing an examination in civil law 
at hpme, comes but to India, and, on 
his being posted to a district, finds that 
be has, no chance of making any use of 
his knowledge of civil law until he be- 
comes a judge after fifteen years’ service. 
He then begins to undergo a course of 
executive training which lasts for a year 
or two. This period passed, he finds 
himself at a subdivision and expected to 
exercise both judicial powers and perform 
executive duties. His next step of pro- 
motion is to that of Joint-Magistrate of 


a district, where he at once beeomei^ a 
purely judicial officer, his exeentire 
knowledge being kept latent and held 
in reserve till his advancement to the 
charge of a district, when the executive 
experience of the sub-davision i^ called 
into play again, and the Magistrate and 
Collector is expected to control, execu- 
tively, a large part of country, both as 
an executive ^and a fiscal officer, and at 
the same time fit himself by practice in 
criminal trials and revenue appeals, for 
an effieient performance of the functions 
^of a Judge.” 

This evidence, according to Mr.Stephen, 
establishes three propositions : 

1^/. ‘'That the Magistrates are greatly 
embarassed by the union in their persons 
of judicial and executive functions. 

2nd, “ That the earlier stages of judi- 
cial employment do not fit men for 
appointments as Sessions and Civil 
Judges. 

2rd, “ That there is some danger that 
the regular legal education now given to 
Subordinate Native Judges and Pleaders 
may cause their efficiency to contrast 
unfavorably with the inefficiency of 
European Sessions Judges.” 

We pass over a mass of evidence de- 
rived from officers in Madras, Bombay 
aud the North Western Provinces, bear- 
ing more or less upon the su^ect. 

Prom a consideration of all the papers 
before him, Mr. Stephen thinks that 
such a system of judicial admimstration 
ought to be organized as may be consist- 
ent with the maintenance of British 
power in India. With this object in view, 
he believes that, whatever the system 
which may be set on foot in this country, 
it must necessarily fall short of the stan- . 
dard to which Englishme* are accus- 
tomed to refer, namely, the administra- 
tion of justice in England. 

According to Mr. Stephen the con- 
ditions under which justice must be 
administered in India are the followitig : 

1. ''It must, as long as it lasts, be 
a system administered by foreigners cost 
in a mould singularly different from that 
in which their subjects are cast. 
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2. Justice muat ulway^ be adminis- 
tered in a foreign language, Iwad by men 
who have to learn by long observation 
and experience ; tho^ie elementary facts 
abont the habi^ and the feelings of the 
people^Which mtive Judges would have 
learned 'from infency by all the common 
ihtercbiime of lijfc. 

. 8. Jnstice must, for a great length 
of time/ be administered^ without the 
two great popular checks to which we 
are so . much accustomed in England, of 
the Bar and t!ie Press. 

4. '' Till some change in the national 
Character takes place, justice must be 
administered amongst people to whom 
every form of falsehood is familiar, and 
who appear (as I am informed) to 
regard falsehood in a European Court 
as absolutely no crime or sin at all. 
In other words, the judges must in most 
cases guess at the truth.^' 

There is, to be sure, some truth in the 
first two of these propositions, but, we 
think, the defect adverted to may be 
remedied by a suitable admixture of the 
native element on the Bench. With regard 
to the absence of what may properly be 
Called the Bar sufficiently qualified to 
exercise a salutary control over the 
judicial anthorities of the country, we 
think that the evidence of Mr. Bell and 
others as reproduced in the minute before 
us relative to the increased efficiency of 
the Native Bar is conclusive upon the 
point, and it rests only with the author- 
ities that be to. define the status of the 
^fussil Vakeels and to make them as 
independent of the Huzoors with whom 
fh^ey may. come in contact as may be 
consistent with the dignity of the Bench. 
A healthy public opinion has certainly 
grown ,:up fj,mongst the natives, but 
Englishmen in office who do not min. 
freely with them are not amenable to it. 
The native press is thercffore powerless for 
good or evn, pd must continue to be so, 
as long as the ‘^Incarnations of justice’^ 
can afford " to, laugh with fanpimity at 
the; v^empts it makes to ;te^ them 
their dtity. '// 

We do not exactly understand why 
Mr. Stephen should brand the native^. 


as a ‘‘people to whom every form of 
falsehood is familiar and who ^pcar to 
regard falsehood in a European court as 
absolutely no crime or sin at all,”. There 
is nothing peculiar in the climate of 
India to make the people more prone to 
tell lies than any other people in the 
world, Men arc men— human nature is 
the same every Where. 

It has recently grown into a fashion 
with a certain class of Europeans in this 
country to cry the natives down as a set 
of villains, disaffected towards the 
Government, and thht therefore they 
should be ruled with a high hand and 
that no consideration of any kind ought 
to he shewn to them. What the data 
for this opinion are, we are not aware, 
but the fact, however, is certain 
that unless these benevolent gentlemen, 
commonly called interlopers, succeeded 
somehow or other, by hook or crook, in 
creating a bad feeling towards the na- 
tives in the' minds of the authorities, 
there was not the slightest chance of 
I their being allowed to carry on their 
arbitrary proceedings with impunity. 
That the present generation of Govern- 
ment officials have been .more or less 
tinctured by this opinion mu^t be evident 
to those who have had any opportunities 
of marking their demeanour towards the 
unfortunate people of the country. 
We are ^niost sure that Mr. Stephen drew 
his inspiration from these gentlemen, for 
it could not for a moment be believed, that 
if he had mixed freely with the natives, 
and exercised his independent judgment 
in forming an opinion for himself, he 
would have arrived at the same conclusion. 
So far as wo are aware, Mr, Stephen’s 
residence in the country was very short, 
and from the slight opportunities he* had 
of indulging in free intercourse with 
the natives, it must be presumed that if 
he expressed any opinion in respect of 
them, such opinion was second-hand at 
best and derived from a source which 
was far from friendly towards them or 
even othkwise disinterested. Such opi- 
nion, therefore, is, we fear, not entitled to 
much weight. " 
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3S4 Assault or use of criminal force to Ditto ... Ditto. ... Ditto ... Ditto Ditto 

a woman with intent to outrage 
her modesty. 


355 Assault or criminal force with in- Shall not arrest Summons ... Ditto ... Ditto Ditto 

tent to dishonor a person other- without warrant, 
wise than on grave and sudden 
provocation. 

35C Assault or criminal force in attempt May arrest with- Warrant ... Not bailable ... TUffn 
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CHAPTER XVL— Offences Apfsctino mb Human 
Of Unnatural Offences, 



















CHAPTER XVII. — Of OnxiroBs against Pbopbbtt — Cmliwiei, 
Of continued. 



If comHutted oa the highway Ditto ... Ditto ... Ditto ... Rigorous imprisonment for 1 4 
between sunset and sunrise. 
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assembled for the purpose of 
committing dacoity.^ 
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407 Criminal breach of trust by ^ car- Ditto Ditto ... Ditto ... Imprisonment of, either des-iCourt of See- 

tier, wharfinger, &c. cription for 7 years, and sion, o r 
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they tmdoubtedly shew what was the 
amount of rent payable for the year preen- 
ing that for which ^ the sait was brought, 
and prore that in that year the Patneedar 
was entitled to receive and did receive rent 
at Bs. 11 odd, now as the Patneedar was 
then the only person qualified to. demand 
rent from the defendants^ the result of the 
decree in his favor was to fix the rent 
payable,** for the years in ♦question, one of 
which is the year preceding that for which 
rent is claimed iu this suit^^and to bring 
the defendant’s case within the purview of 
Section 13 Act X of 1859 (Section 14 Act 
Tin 1869 B. 0.)* That being so the land- 
lord whether Patneedar or Zemindar was 
not entitled to take from the ryots a higher 
rent before serving them with a written 
notice specifying the rent to which they were 
to be made liable for the ensuing year. It 
appears to us therefore that the first Court 
came to a proper decision in this case, and 
that the plaintiff is not entitled to enhance 
the defendant’s rent from Rs. 11, the rate 
that was found to be payable for the year 
preceding the period for which the suit 
was brought, to Rs. 72-14 annas, however 
much that rent may have been paid for years 
previous to the grant of the'Pntnee witliout 
serving them with a written notice in due 
course of law. 

The special appeal is accordingly allowed, 
’the judgment of the Lower Appellate Court 
reversed, and that of the first Court restored 
with costs. 


The IStii January, 1873. 

Present : 

The Hon’ble Sir R, Couch, 

Knight, ... Chief Justice^ 

and 

The Hou’ble Dwarkanath t One of the Judges 
Hitter, ... \ of the said Court 

Ca^b No, 53 oe 1872. 

Regular Appeal from a Bec^n passed hy the 
SuhordmUe Judge of Zilloh Tirkootj dated 
the of February 1872. 

K araiu Lull and Shetabo Saboon, 
two of the (Oefts.) ... Appellants^ 

versus 


Appeal Valued at Rupees 5,484^4*t|. 

For H. E. Twidaie. 

For Re^ondanis, — Baboo Ch under Hadhub 
Ghose. 

TJnSor Spc. 1 Cl. 15 Act XIV of 1809 tfeo Acknowlodgmont 
must bd ^Ton within the period oi 30 or 60 year accorcUng 
to the nature of the pr(^rt}^ 

Sir R. Gomhf Chief J%9stice, — Upon the 
first question, namely, whether the Mala 
was an acknowledgment in writing sufficient 
to prevent the operation of tho.law limita- 
tion, I think that the proper construction 
of clause 15 Section 1, is, that the acknoNv- 
ledgnient must be given within the period 
of 30 years or 60 years, according to the 
nature pf the property. If the words iu 
the meantime” were left ojiit of that Clause, 
it would be like Section 4, and would allow 
the acknowledgment to be given at any 
time before the suit was brought ; so far 
from Section 4 assisting the respondent, I 
think it rather, has, the opposite effect, 
because wheti we see the words “ in the 
meantime” in Clause 15, we must suppose, 
that the Legislature introduced them for 
some purpose, and if effect can bo given to 
them, wo are bound to do so. The only way, 
as it seems to me, iu which we can give effect 
to those words is by holding that they refer 
to the periods which had been previously 
mentioned, the 30 years or the 60 years ; 
and although there does not appear to have 
been any express decision on this point and 
what have been quoted to us are only ohUer 
dicta^ I agree with them. 1 think that the 
fair and ordinary meaning of Clause 15 is, 
that the acknowledgment must be given 
within the 30 or 60 years, and there is 
reason for supposing that the Legislature 
intended that, iu the long period which is 
given to the mortgagor to bring a suit against 
the mortgagee, — very different from the time 
of limitation prescribed in the cases to which 
the 4th Section applies. 

Then as to the question of fact which has 
been argued in this appeal, namely, whether 
the Ikrarnamah is a genuine document, it 
is not disputed that the reasons which the 
Subordidate Judge gives for his opinion that 
it is not genuine are coirect. What hp says 
with regard (o the witnesses is quite true, 
and it appears to me improbable that these 
mortgagees after the lapse of so long a tizhe 
would cuter into an agreement of this kind, 
and give up all the advantage which th^ 
must have had in any litigation, even Sup* 
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posirig that^ the emt might ucder the then 
law of Iimitatioa, ; have been commenced 
against , them* iiooking at the improbability 
ofthdr doihg that, tne oVidOoce is not at 
all such as would lead us to the conclusion 
that this was really given* It 

appears to bo coiirect that the plaintiffs ab- 
stained ftrom examining two of the witnesses 
"whoufk they mighty have examined. The wit- 
nos|ee w^re present, bat the plaintiffs would 
not pay their expenses. If that was so, it is 
'significant^ because it is scarcely likely that 
' ijf these witnesses would have supported 
ibeir case, they would not have paid their 
expenses, one of them being the person who 
i^ppeared before the Ca^ee. Their not examin- 
ing them/ may probably be accounted for by 
their having reason to suppose that if they 
,did so, they would not have supported their 
case. 

Then the Subordinate Judge remarks with 
regard to the registration before the Cazee, 
that there is an omission of the descriptive 
roll of witnesses which ho says it was cas- 
tcmaiy to enter. This was certainly a case 
in whiejh it was incumbent upon the plaintifls 
to provfe satisfactorily that this Ikmrnanmh 
was -iwally given, and the witnesses whom 
0ey examined for that pxirposo contradicted 
each other. X can see no reason for thinking 
that the conclusion w^hich the Subordinato 
Judge has como to, he having the wutucsses 
before him, is ,a wrung one. 

The deoreo of the Lower Court must be 
reversed and the plaintiff’s suit dismissed 
with casts in both Court. 


The 21st Januarv 1873. 

Pvesmt: 

The Hon’blo Lous S. Jackson, I r j 
„ „ Dwakka Nath Mittkr, j 

Case No. 28G op 1872, 

Eegulm* Appeal /rom mif order, 
pamed % ike Jud^e of Nuddeah, dated the 
tth Septemh^ 1873. 

Hurry Nath , Kooftdo, opposite 
party *.* Appellant, 

Mcdhoo.socdun Shaha arid ap- ‘ 

other, petitioi\crs ' . , . : . . , BeepmdenU. 


For AppellanU'^Bahoo E(Oitte 0 h Chunder 
. Mitter* ■ - ■ r ; ; 

For Mespondents.-^^tAioo Mohfay 
Roy. 

Summary ordeta made by the District Judge under Begu- 
lation I of 179S are not open to an appeal. 

JacHon^ J , — We think the preliminary 
objection taken in this case must prevail, 
tnz.y tluit in nummary orders made by 
the District Judge under Regulation 1 
^of 1798, no^ appeal is provided. The 
appellant’s vakeel relies on section 38 
Act XXIII of 1861, which provides, tliat 
the procedure prescribed by Act VIII of 
1859, shall be allowed, as fur as it can be,> 
in all miscellaneous cases and proceedings 
which, after the passing of the Act, shall 
be instituted in any Court. This, it is con-* 
tended, gives amongst other things a right 
of appeal in all miscellaneous cases . and 
proceedings whatever by taking tliat sec- 
tion in combination with section 23 of tlie 
same Act. It appears to me however that 
this construction is altogether strained. All 
that is said in section 38 is, that in trials 
and investigations in miscellaneous cases 
and proceedings, the procedure, that is the 
mode of trial and the procedure incidental 
and ancilliary thereto laid down in the Civil 
Procedure Code, should bo applied through- 
out those cases and proceedings. I may 
observe also that if the* construction put 
forward is correct, it was quite superfluous 
in suhsequeut enactnicnts, such as the Indian 
Succession Act to make express j)rovisiou 
for appeals. If Baboo Romosh Chunder 
Hitter’s argument 4 S correct, such an appeal 
would be allowed by the general terms of 
section 38. My learned brother reminds 
me that the word * decrees* in section 23 re- 
fers to decrees passed by the Court of orit 
ginal jurisdiction in regular suits and thsa 
unless questioned in appeal decrees of 
arrived at are binding and conclusive in 
questions of title between the parties to the 
suit, but the matter on which the present 
case turns is not a final and conclusive deter- 
mination of a question of title. It is what 
used to be called a summary order which is 
open to question in a regular suit. 

The objection therefore is allowed and the, 
appeH dismissed with costs. 





The 24tii January 1873. 

{Before tJis Honshu F. A. Glover and the 
Hon'ble D, N. Miner ^ Jivdges,) 

Case No. 616 op 1872. 

Special Appeal from a Decision passed by the 
: Oxidating Judge of Cuttack, dated the 4ith 
January 1872, reversing a decree of the 
Moonsiff of Bcdasore, dated 21th March 
1871. 

Kasbyuath Pussee, . . .* ( DefK ) Appellant, 
versus 

Choudhry Lukhraonee 1 

Pershud Putnaik and > {Plffs,) Respondents, 
others ... ... j 

For Appellant , — Baboo Mohendro Lall 
Mitter, 

For Respondents, — Baboo Obhoy Churn 
Bose. * 

Tlio mere fact of a mrlutrakuret' tenure beinf]: transfoiTcd 
without the zoiuindar's con.soiit, would not do away with' 
tho rights of the surbui'i'akar unless the latter chose to relin- 
q uish them. 

This suit was brought by tho plaintiff to 
reverse an order made by tl»e Coinmissiouor, 
directing him to register in liis zoniindary 
roll the name of the defendant, the jiurchaser 
of a certain surburrakaree tenure. 

This tenure appears to be of a permanent 
hereditablo nature, and a description of it 
is to be found in the case of Sndauuudo 
My tee against Nowrultou My tee, XVI, W. 
lieporter, page 290. 

The Judge has held that it is a fact ad- 
mitted by both sides that a tenure of this 
sort cannot be transferred without the con- 
settt of the zemindar, and also that the 
consent in this case was not given. He con- 
sidered therefore that the order directing 
the plaintiff to register the defendant in his j 
sherishtah was an improper one; he also 
decided that as the tenure was transferred 
without the consent of the zemindar, the 
plaintiff was entitled to be maintained in 
possession. 

Now, regarding the first point, there ap- 
pears to be no contest between the parties 
that before a surbun^akaree tenure can be 
transferred by sale, tho consent of the ze- 
mindar is necessary, and it is not denied 
before us that such consent was not given. 
Tke transfer therefore to the defendant was 
au improper transfer, and the Judge wiis 
right in directing that the zemindar should 
not be compelled to register the purchaser 
in his sheriskta. 


But we cannot uphold that payi of; his 
decision which directs that the zeihiudar 
should get what is called hhas possession , of 
tho land. The mere fact of such a : tenure 
being transferred without tho zemindar's 
consent would not do away with tho rights 
of the siirhurrakar ; the only thing that 
would bo done away ' with, would be the 
transfer itself, that is to say, the zemindar 
would not be bound to Acognize the trans- 
fer, and tho parties would revert to their 
original position, and tho property would 
remain the property of the old surhurrahar, 
in whose possession it was before the trans- 
fer was made. 

But it is said that the zemindar had 
brought evidence in tho first Court to prove 
that the old surhurrakar had relinquished 
his rights in this tenure to the zemindar, 
and it was after that relinquishment that 
the zomindar^s son caused this tenure to be 
sold ill execution of decree, under which sale 
the defendant acquired it. We find on look- 
ing at the first Court’s decision that there was 
evidence of this fact which, however, the 
moonsiff disbelieved. We think that tho 
zemindar has the right to have this evidence, 
especially as this was a point raised in the 
appeal to the Judge, considered by the Ap- 
pellate Court, because, if he could show by 
that evidence that the old surhurrakar had 
relinquished all his rights in the tenure 
before the sale, there would be no objection 
to tho zemindar getting a decree to be main- 
tained in i)OsseS9iou. 

'J'hereforc tho first part of the order of 
the Lower Court w'ili bo upheld, but on this 
point, iiauiely, as to whether there was any 
relinquishment on the part of the old«?iriwr- 
rakar, the case will be remanded to the 
Court below. We make no order as to costs. 

The 24th January 1873. 

{^Before the Ilorible F, A. Glover and the 
UoiChU D, F, Mitter, Judges) 

Case No. 61 6 of 1872. 

Special Appeal from a Decision j^assed by the 
Siihordinate Judge of Mast Burdwah, dated 
the 30//i of Fovemher 1871, affirming a decree 
of idm Moonsiff of Kulnah, dated tKeX^th 
of December \^1{), 

Bisto Chuiider Banerjee (Flff^^) Appellant, 

* versus 

Nithoromonee Debia , ) 

alias Pootee Debia > (DfU.jMespondmis. 
and another, . . , ) s»i 


2^ 


’ 0ivii ' 
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trwbioft Churn 

Ban^ee. , . :, , . 

' t(fr Se^poniJenU.’^^tloWi ■ Grish Chnttder 

Hitoknijra. 

Aet xxsn. rsw doM Uot fliply to oooWbuUon 
' suits.' 

e^<««r,./<p-Tbe pkintiff in this suit was 
th« pwtld^f of a right of action m -a oot- 
tribhtioa'^Bttit agitinst cerUm partm tie 
l>rot:wht. the suit, and was successfuUn get- 
ting a. decree against the defendants for <wr- 
ibaili. sums to bo paid by them severally, 
^e. present special appeal is preferred on 
the snlgeot-of interest. The Subordinate 
Judae refused interest on two grounds : lirst, 
bewfuse by Act XXXII. of 1839, no interest 
eoulA be ‘allowed, inasmuch as no writtim 
demand had been served on the debtor ; ^d, 
•secondly, because the decree-holder had 
allowed five years to elapse before, making 
bis demand for interest. r. , j - * 

The first reason given by the Submdinate 
Judge la no doubt wrong. Act XXXll. ot 
1839 not applying to conti-ibution suits. 
Tbis point has been ruled in the case oi 
Ookni ' Ahmed Shah w. Baharee Lai, 

, 'M^w d>nll*a Beports, page 239, and in the 
.cake of Lnlleet Biswas against Prossunno- 
moyee Dossee, XVII. W. R., p. 179 j but the 
haa given another reason 
ooosider a reasonable one, namely, that the 
idoetee-holder slept over his rights for no 
\ less than; five years before making ms 
demand for contribution, and we do not see 
any error in law which would justify our 
interfering with his order. There was no 
contract between the parties to pay interest, 
md there is no rule of law by which, in the 
absence of each contract, an award ^5/“* 
Safest is made compulsory. It was withm 
the discretion of the Court below either to 
give or to withhold interest, and there is no 
ground Iqr our interfering with his order. 

The special appeal is dismissed with costs. 




-I concur. 




Thb SOrn JAsmanY, lS7f 

The Hon’bleF. B. Kbiip, 1 
,, „ C. PoirrivBx, f 

Cab* No. 711 o* 1872. 

Special Appeal from a DeeUion pwU 
the Judge of Bhaitgulpore, dated tM zfw 
January 1872, affirming a decree of m 
Sudder Mooneiff of that dietriet, dated the 
2>Mf June 1871. ^ 

^ * • T„u fPl<*intiff, 

Baboo Ramnaram Lall, 

versus 

( Defendant, 
Gumbeer Singh ... — jiespondent. 

ForAppellant^-^Bahoo Bamaohurn :^uerjee. 
For Respondent — Baboo Ramchurn Mitter. 

Wherfs a plaintiff sued for rents on account of land 
f'iiind to >ie in defendant’s possession in exMsa of ^e quan- 
ta mentioned in the Kubooleut, 

on roMSiirement the actual arrear was found to be in 

hoimnK “ land^mout a ^Sttenon^mmt. 

The facts may be gathered from the judg- 
ment. 

Mr. Justice rontifex.-~T!h\e is a suit for 

rent of the years 1277 and 1278 after 
deducting payments made by the ryot. The 
suit was based upon a kubooleut, dated the 
27th of Pous 1277. The plaint goes on to 
say that the original pnttah was for 29 
boegahs 10 cuttahs of land at the rate of 
Rs 2-13 annas per beegah; that there 
was a stipulation, that if, on measurement 
the actual area was found to be in excess ot 
the29beegahs 10 cuttahs, the ryot wouW 
pay for the whole land, that is to say for the 
b beegahs 10 cuttahs pins any excess that 
might be found on measurement, at the same 
rato namely, at the rate of Rs. 2-13 annas 
per beegah. The plaint then statos that on 
measurement it was found that the defsnd«m^ 
the ryot holds 41 beegahs 17 cottohs vvhioh 
it the rate of Ks. 2-18 per »»eeph. yidds^ 
jummah of Rs. 135-8 annas and toat af|« 
deducting payments made by the defendant, 
amounting to I^s. 127-11-5, the _8U£t was 
brought for the balance due for 
aboresteted. The pleas 
defendant were two, ‘f 

ttatitled to notice under Beettotts 18 and 19 ot 
Act Vlil of 1859, and %nd, on ^e merits he 
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denies that there is any excess area, but on 
the contrary that the area is as stated in the 
original pu^h, namely, 29 beegahs 10 cut- 
tahs. Both Courts have dismissed plaintiff’s 
claim on the prelihiinary objection taken by 
the ryot that notice ought to have been 
served. ♦ 

Wo think that these decisions are wrong. 
The defendant is not a ryot holding or cul- 
tivating land without a written engagement 
or under a written engagement not specify- 
ing any period. In this cas^ there was no 
question of enhancing the rate of rent and 
the terms of the kubooleut whfeh has been 
read to us are clear to the effect that after 
measurement the ryot will pay for any lands 
which may be found to be in excess of the 
land mentioned in the kubooleut, namely, 
29 b^ahs 10 cuttahs, at the same rate of 
Rs. ^13 per beegali from the date of the 
kubooleut, namely, the 27th of Pous 1277. 
We therefore reverse the decision of the 
Court below and remand the case for trial 
on the second plea raised by the ryot, namely, 
what is the area in his occupation. 

Costs to follow the result. 


Decumbeu 2, 1872, and February 1, 1873. 

FULL BENCH. 

(Before Sir B, Couch, Kt, Chetf Justice, 

Mr, Justice L. S. Jackson^ Mr, Justice. 

Clover, Mr,"' Justice ^Mitter, and Mr. 

Justice Pontifex, ) 

Oally Churn Mulltck vs , Bhugoobutty 
Cburn Mulliok. 

In the matter of the Petition of Benud 
Beharry Mullick. 

T1>0 afifo of majority of a Hindu, resident and domiciled 
in the town of Calcutta and not possessed of any property 
in the Mofussii is the end of the fil’teentU year. 

The following case was referred to a Full 
Bench, on the 21ftt August 1872, by Mr. 
Justice Maopherson. 

'' The petitionor, Benud Beharry Mullick, 
is entitled to have certain monies, which are 
how in Court, paid over to him on his attain- 
ing majority. He applies for payment of 
the money now, on the ground that he has 
attained majority. He states in his petition 
(which is verified) : — 

V**^That your petitioner i; a resident of 
Calcutta from his birth, and! domiciled 
therein, and that the said Rontanauth 


Mullick, the father of your pejtitioner, was 
also a resident of Calcutta, and domiciled 
therein, and that your petitioner has, no 
properties situated in the mofussil. That 
your petitioner is now of the age of sixteen 
years and six months, and therefore has 
attained the age of majority.’ 

“ This raises the question whether, under 
Act XL of 1858, eighteen is the age of 
majority of Hindus resident and domiciled 
in the town of Calcutta., and not possessed 
of property in the mofussil. 

“ Until quite recently sixteen was always 
deemed to be the age of majority among 
Hindus in Calcutta, but doubts have been 
entertained on the subject since the decision 
of the Full Bench in the case of Madhu- 
sudun Manjee (I B. L. R. 49 ) ; and in 
Jadunatk Milter vs. Bolye Chand Butt 
(7 B. L. R. 607). Phear, J., held that, 
by the operation of Act XL of 1858, the 
period of minority extends, among Hindus, 
to eighteen years, as well within the original 
civil jurisdiction of the High Court as 
within the jurisdiction of the Civil Courts ir 
the mofussil. More lately the same learned 
Judge held, in Archer vs. Watkins (8 B. L, 
R. 372), that an Eurasian in Calcutta, who 
is not an European British subject, comes 
under Act XL of 1858, and ther^ore 
attains majority at eighteen years. 

“ The question was raised before me ( but 
not decided) in the matter, Inthegof^saf 
Gangaprasad Gosain (4 B. L. R. 43); and 
also before the Appellate Court (5 B, L. 
R. 80). 

la his judgment in the case of Kami- 
khaprasad Roy (5 B. L. R. 517), Mr, 
Justice Markby states that, as in the course 
of evidence it appeared that one of the par- 
ties was of the age of seventeen years, ‘ and 
as it has been held that a Hindu does not 
come of age till eighteen,* he had ordered a 
guardian for him to be appointed, &c. 

It appears to me that Act XL of 1858 
was intended to apply to the mofussil, and 
not to persons residing in the town of Cal- 
cutta, and not possessed of property m the 
mofussil. But the matter is a very impor- 
tant one, and therefore ! refer it for the 
decision of a Full Bench. 

The questions I refer are 
«i. What is the age of majority of a 
Hindu resident and domiciled in the town 
of Calcutta, and not possessed of mj pro- 
perty in ihe mofussil ? 

• > A 
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‘ “2* *rp wW ;e;!cteiit does' Act XL pf 

1858 have opersstion oti persons resident in 

the town of Calcutta 

'A ixnd Mr. TFoodl- 

rofft for the peUiio^^ff . ; 

Mr. Li)m ^6r me plaintiff. 

, ^Mr. .Kmmdy. for the defendant^ who was 
the peiitioii^eif s guardian, 

Mr^ Jot the receiver. 

The A^mcate^Gineral . — In order to ascer- 
taiii ihe purpose of Act XL of 1858, we 
s^ionld look, not to the title of that Act, 
Ifnt! to ,|/he llegnlations which are repealed 
by section 1. Ail these Regulations refer 
in the mbfiissil. Section 29 expressly enacts 
that tl*« expression Civil Court,? as used 
in the Act, shall not include the Supreme 
0onfi, and that nothing contained in this 
Act shall be held to affect the powers of the 
Supreme Court over the person or property 
of any minor subject to its jurisdiction.** 
Section 26 desbribes who are minors for the 
purposes of- the Act. The Act was evidently 
intended to apply only to Hindus possessed 
of property, in the luofuasil. The ruling of 
Mr. Justice Phear in the case of Jadunath 
J^itier 'VS, Bolge Chand Dutt (7 B. L. R. 
807 ) is, 1 submit, incorrect. There is no 
<|lear Expression of any intention on the 
part of the Legislature to interfere with the 
law which formerly prevailed in Calcutta on 
this subject; and surely, had it been Intended 
to make any change, it would not have 
been expressed in a vague and general way. 
Again, 18 is fixed as the age of majority, 
not generally, but only “for the purposes 
of this Act,** and had the Act finally fixed 
the age of majority, it would have J>een 
unnecessary, in the succession and other 
Acts, to fix it at 18 for the purposes of 
these Acts. £t may perhaps bo urged that 
the Court is bound by the ruling in the case 
of Madhmudun Manjee vs. Dehigobinda Newgi 
(I B. L.:R, P. B., 49), but in the case of 
Mahomed Alih vs. Asadunissa Bibee (9. W. 
B. 1) a Pull Bench ruling was subsequently 
set a|^ by anCthet Pull Bench. In Archer 
vs. (8 B, L- B- *^72), it was 

held by Mr. Justice Phear that Act XL of 
1858 applies to ^j^urasians. If that ruling 
is correct, then this AtCt ^ does affect the 
powers of the O^t. , My* Mac- 

pherson^ in the / case at \h\ goods of 
Gatigaparead O^sofn (4 B. I*. Jt. App- 49 ), 
Ttt^rosses no opinion, hut EoetUs Jfcp; think 
,;Mat Act XL of 1858 applies only to the 
:mofussiL ' ' . 


Mr. Lowe,* for the j^laintiiff, and Mr. 
Kennedy, for the petitioner*# guardian, 
raised no objection to the brder^rsyod for.. 

Mr. Phillips for the Receimr.^kci C&L 
of 1858 describes how fbe Civil Courts are 
to act in respect of the property of minors, 
and it does affect the powers of the Sitpremu 
Court, which had a similar jurisdiction ! over 
the property of minors in Calcutta. '^Sec- 
tion 26 may have been intended to define 
the age of majority both for Calcutta and 
for the niufussil. It has been urged that 
the extension of this Act to Calcutta wbiiU 
affect the powers of the Court. But the 
argument was well answered by Mr. Justice 
Phear, who in his judgment in Jadunath 
Mitter vs. Bolge Chand Dutt (7 B. L. R. 
614) remarked that it would do so only by 
lengthening “ the period of time iiv each 
case during which those powers (Sh bo 
exercised.’* Again, an alteration in the age 
of majority affects only the status of minors, 
and not the powers of the Court over 
minors. 

Their Lordships took time, to consider, 
and on the 1st February 1873 the judgment 
of the Court AVas delivered as follows by - 

Couchf C. «/. — The questions referred to 
the Pull Bench are 

“ 1. What is the age of majority of a 
Hindu resident and domiciled in the town 
of Calcutta, and not possessed of any pro- 
perty in the mofussil ? 

“2. To what extent ddes Act XL of 
1858 have operation on persons resident in 
the town of Calcutta ?’* 

Having heard these questions argued by 
the Advocate-General, who appeared for the 
petitioner, we thought it advisable, before 
giving our opinions to learn what rule had 
been followed by the Supreme Court, and 
afterwards by the High Court, since the 
passing of Act XL. of 1858, and before the 
decisions mentioned in the ' order of re- 
ference. 

We therefore caused a search to bo made 
amongst the records of the Court on the 
original side, and the result of it is this. 

In Keerut Chunder Sircar and others vs. 
Ilullodhur Ghose, a report was made by Mr. 
Justice Morgan on the 22nd of April 1863, 
finding that the infant plaintiff, Bhoobun 
Mbhun Qhose, had attained his full age of 
J6 years; and an order, dated the ilfeh of 
May 1863, was made, discharging the next 
Mond of. the plaintiff, and allowing him to 
prosecute the suit. 
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In Dehender Nar^m Uojfj <md ethers vg. 
Obho;^ Churn Sm and oihrs, it Jiaving b^en 
proved by affidavit that the plaintiff bad 
pbtainpd the age of 16 yeare, an order was 
made on the 15th December 186e3, discharg- 
ing the next friend of the plaintiff, and 
allowing him to prosecute the suit. 

In Anund Qopal JOutt vs. The Secretary 
df skate, Mr, Justice Eevingo made a 
report, dated the 80th January 18G4, find- 
ing that the defendant Bhoobim Mohun 
Dutt had attained his full age of 16 years, 
on which an order was made, bn the 25th of 
February 1864, directing the ^ defendant’s 
share of the fund in Court to bo paid to 
him. 

In Anund Lull Dutt and others vs, Sr^e- 
mutty Monomoheenee Dasee, an order was 
made, on the 25th of August 1864, discharg- 
ing the next friend of Anund Lall Dutt, 
and allowing him to continue the suit, 
as ho had attained the age of 16 years. 

In Mvnohur Doss a7id others vs. Bulluh 
Doss and otkfirs, an order was made on the 
14th of January 1867, discharging the 
lieceiver as to Ramkisson Doss’s share of 
the property, and directing liis share to be 
delivered to him, ho having attained the 
age of 16 years. In the same suit a like 
order was made on the 1 0th of September 
1868 as to Uadhakissen Doss’s share of the 
propel ty, he having attained the age of 16 
years. 

In Pertauh Ghund Doss vs. iSacoor Doss 
Sett and others, an order was made on the 
23rd of March 1871, discharging tlie Uc- 
ceivor, and directing the plaintiff’s sliaro of 
the property to be delivered to him, as he 
had atlained the age of 16 years. 

In Mononiofhonaih Dey and Onathnath Dey 
vs, Amhooiosh Dey and others, a report was 
made by Sir Charles Jackson, on the 24th 
of September 1862, which round that the 
plaintiff Monomothonath Dey had attained 
the full age of 16 years, and an order was' 
made, on the 14th of June 1866, directing 
the arrears of maintenance to be paid to iiim 
out of the fund in Court. In the same suit 
a report by Mr. Justice Phear was filed on 
the 8th AugttSt 1866, finding that the other 
plaintiff, Onathnath Dey, had attained his 
full age of 16 years ; and an order was made 
on the 2nd of March 1867, directing the 
arrears of maintenance and future main- 
tenance to be paid to him out of the fund 
in Court- Then, in the same suit, an order 
was made, dated the 8th of August 1872, 


discharging the Ileceiver, and directing the 
property iu his hands to be delivered mid 
paid to the plaintiffs. \ , 

On the 11th of May 1867, in the suit of 
Otoot Chunder Bose and others vs. Sre^mutty 
Komulmonee Dossee and others, Otdo! 
Chunder Bose having attained the ago of 
16 years, an order was made for the dis- 
charge of the next friend. 

In Sreemutty Gohind Soondery Dahee vs. 
Hen Chunder Gossain and Gopaul Chunder 
Gossain, an order was made, on the 18Ui 
of December 1871, discharging the guar- 
dian ad litem, Gopaul Chunder ♦Gossain 
having attained the ago of 18 years. 

In another suit, Sreemutty Unmpoornak 
Dossee vs. Bhoohhun Mohun Ncoghy and others, 
an order was made, on the 9th of September 
1872, for the dischargo of the next friend, 
the plaintiff having attained the ago of 18 
years, and subsequently, in another case 
( In the goods of the Jlon'hh Prosonno Coo- 
niar Tagore, deceased), on the 20th Decem- 
I her 1872, on the statement that the guardian 
of the infants had declined to act further, 
and that one of, the infants had attained his 
majority, or age of 18 years, an order was 
made that another guardian should be ap- 
pointed for the other persons, who were 
still infants. 

It seems tliat, until the order of Mr. 
Justice Markby in the case of Kliamikha 
Prosad Roy, the age of majority of a Hindu 
resident at Calcutta was considered in this 
Court to bo 16 years. It does not appear 
that there was any argoment upon llie ques- 
tion before Mr. Justice Markby made the 
ord^ which he refers to in his judgment in 
5 B. L. Ri, 517. In tlie argument report- 
ed in 7 B. L. R. 609, an unreported 
decision of Mr. Justice Norman to the 
same effect is quoted, but the date of it is 
not given. In the case before Mr. Justice 
Phear (7 B. L. R. 607) the question was 
argued, and the decision reserved. This 
was in August 1871, from which time it 
seems the decision has been followed. 

In considering the questions referred to 
us, we cannot overlook the fact that, for 
more than 10 years after the passing of Act 
XIj of 1858, the Judges of this Cfeurt, 
sitting on the original side, did not cohsi^Or 
that it had made any alteration in the law 
admins iiterecl by this Court on its 4>r)^inal 
side as to the ago of majjority df Hitidn;a, 
tvhich bad been held in the Supteine potttt 
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(Sti>c60t B^^uck vs,: Oopiiichmd , S^ah 
Morton’s j&^ports^ 82) to be 16 years. 

Ajnd, no doubt, this vieiir of the law i^iust 
hare been frequently aoteA upon daring 
f&ese years, aud many titles to property in 
Calehtta mUsi depend upon it. Howerer 
great the meonreniehce which would arise 
from oqr coming tp a decision invalidating 
those titles might be, we should be bound to 
do so if the construction of the Act were 
clear;, but, if it is doubtful, this incon- 
yehiWce may be a reason for following what 
we may regard as the contemporaneous ex** 
poaitiamof the Act. 

The question depends upon what is meant 
in section 26 by the words, “ For the pur- 
poses of this Act, every person shall be 
, held .. to be a minor who has not attained the 
age of eighteen years.” The title of the 
Act is An Act for making better provision 
for the care of the persons and property of 
minors in the Presidency of Fort William 
in Bengal.” If wo looked only at tlie title 
and section 26, we might say that the town 
of Calcutta was withiu the purposes of the 
Act, it being included in the Presidency of 
Fort William, But the title of an Act, 
although it may sometimes aid in the con- 
struction Of it, is not a safe exposition of 
the law, being often loosely and carelessly 
inserted, and there is the established rule 
that in the exposition of statutes the inten- 
tion k to be deduced from a view of the 
tifhole and of every part taken and compared 
together. 

The general statement in the title and 
preamble of the Act is not sufficient to show 
what are its purposes. We must Iqjjik for 
them in the provisions which are m^e in 
it. The purpose is stated generally in the 
2nd section^ viz, the subjecting to the 
jurisdiction of the Civil Court the care ©f 
the person^ of all minors ( except European 
British <aibjects) and the charge of their 
property, except proprietors of estates who 
have been or shall be taken under the pro- 
tection of the Court of Wards. The sec- 
tion^ whiah follow contain provisions for 
effecting iUikf and are followed by section 
26. We think the word ” pfM^poses” there 
refers to the provisions in the preceding 
section; Tfieneaeiaon.2^defin4 flie expres- 
sion, Civil QqnrV^ an usedit Act, to 
fee the principal Court of original jurisdic- 
tion in the district, and not to inj^bde the 
Supreme Court. Consequently none of 


powers conferred by the Act could be exer- 
cised within tl^e Jurisdiction of tfeic Supreme 
Court. The proviso that nothing contained 
in the Act should b^ held to affect the 
powers of the Supreme Oourfc over the 
person or property,. of any minor subject 
to its jurisdiction' was unnecessary, and 
seems to have been inserted from abundant 
caution. ■ 

We think the construction which waS 'first 
pat upon the Act, that it did not alter the 
Hindu law in Calcutta as to the age of 
majority, was* the right one, and that such 
a change was not intended by the legislative 
authority when the Act was passed. 

If it is desirable that the law should be 
uaiform in Calcutta and the tnofussil, it 
may be made so by the Legislature, with- 
out afiecting existing titles, which bo 

affected by a decision of this Court, as we 
should declare what the law has been since 
fho passing of Act XL. of 1858^ .As to 
Mr. Justice Phear’s reason, that we ought 
not to attribute to the Legislature the in- 
tention to set up for the same persons two 
standards of majority, one to prevail in the 
mofussil, and the other in Calcutta, we think 
the answer is that two standards had been 
set up in the mofussil by Iiegulati6n XXVI. 
of 1793, and it was the state of the law 
until Act XL. of 1858 was passed. 

It appears to us that the grounds upon 
which the Full Bench came to the decision 
in 1 B. L. K., 49, do not apply to the ques- 
tions before us. 

We ’think the ' first question should be 
answered by saying that the age of majority 
in such cases is the end of the Ihth year. 

The second question does not arise in the 
case, it being stated that the petitioner 
has DO property in the mofussil, we Will not 
undertake now to define to what extent the 
Act may operate when a person resident 
in the town of Calcutta has property in the 
mofussil. 
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of tbe Magistrate under Sictioii 62 to 
modify the eBjoyment of sueh right, at least 
for a temporary periodi by imposing upon the 
owner of the property each conditions as the 
Magistrate, after taking into consideration 
all tlie facts and surrounding circumstances 
of each particular case, shall consider 
necessary to prevent a riot or an affray. 
Every individual right, is, to a certain extent, 
subject to the general interest of society j 
and after giving our best consideration to 
the question referred to us, •wo feel our- 
-selves bound to come to tho conclusion that 
the Legislature has purposely vested tho 
Magistrate with powens sufficient to cover a 
case like the' one mentioned in the order of 
reference. It is notorious that in this country 
rival liauts are frequent sources of riot and 
affray ; and there is some thing in the nature 
of such hautBj namely, the assemblage of 
large crowds of men on both sides, which may 
be said to have a certain tendency to lead to 
a breach of the peace. Wo do not mean to 
say that such general facts abuo are sffleient 
to justify the exercise of tho discretion vested 
in the Magistrate by Section 62. But we 
think that there may bo other circumstances 
connodted with those general facts, — as for 
instance, the existence of bitter hostility 
between the owners of the rival hauts^ the 
preparations already made by them for the 
commission of a breach of the peace, &c., — 
which might render it absolutely necessary 
to exercise that discretion for the preserva- 
tion of public tranquility. 


The 17th January 1873. 

Present : 

The Hon’ble J. B. Pheab and 
The Hon’ble W. Ainslie, 

Tvfo of the Judges of the Court 

Eamkishore Seiii Petitioner, 

• 

For Petitioner, J. T. WoOdroffe and 
Baboo Issur Chuuder Chuck- 
erbutty. 

/.---Held, that until a Mag:i8trato had Judicially 
found ae a fact upon fiiifSciont information that the person 
ai^ainat whom the proclamation ie to issue bad absconded 
or eoucealed himself Ibr tho pmposo of avoiding appro- 
hetislon under an warrant, he had no authority to issue thiit 
proclatnatioii. 

Per PAear. /.—Held, that tbe period of 80 days which is 
Itt-escriM in Section 188, was intended by the Le^slature 
to vxtL from the dato on which tho public itlon in the mode 
prescribed by the same Section should bo offcoted. 

Per'PAear, /.—Held, that the declaration of forfeiture 
directed to be madd under Section ISi, if not made before 
thn^ person affected by the proclsilnation has come in, or 
has been brotm^t in, it ought not to bo niado at oU, 


Mr, Justice Phmr.^lt appears to me that 
the matter brought before us on this peti- 
tion has been a most unfortunate onj8 at 
every stage. IiTegularity is apparent on the 
proceedings at almost every step in*, the 
case. 

In April 1871, tho Magistrate of Maldah, 
after taking the deposition of one HeeralaU 
Doss, issued a warrant of arrest, upon a 
charge of forgery, against five persons in- 
cluding Ramkisiiore Sein, the present peti- 
tioner. This warrant was infructuous ; and 
oil the 8th November, 6 months afterwai*ds, 
tho Police officer charged with its execution, 
made a deposition before, the Magistrate, 
upon wliioh the Magistrate passed this 
order:— It is ordered under sections 183 
and 181 of Act VJIl of 1869 that proclanm- 
“ tion be issued calling on these fivo persons 
“ above-mentioned, to appear in my court 
“on or before '18th Decembor 1871, and 
“that all their movable and immovable 
“ property bo attached under section 184/^ 
Ou the same day a proclamation was drawn 
up by tho mohurrir of tho court and signed 
by the Magistrate, requiring Eamkishore 
Sein amongst others to appear in the Magis- 
trate’s Court on the lOfch December. 

There is an endorsement ,on the procla- 
mation to this effect “ This proclamation 
“ is forwarded to tho Police officer of Divi- 
“ sion Khurba for service.” This is dated 
the 10th November 1871, and signed Kally 
Doss Biswas, Court Sub-Inspector. 

Then comes a second endorsement, — “Por- 
“ warded to Head Constable Tinoowry Khan 
“for service. Dated 13th November 1871, 
“ signed Madhub Chunder S^nyal, Head Cons- 
“ table — station Khurba/’ ' * 

A third endorsement is received in Mofus- 
sil on the 14th November l"871, signed A. 
Woodeen, Head Constable. 

A fourth endorsement runs thus : — 

“ Honored Sir,, 

“ On receipt of this proclamation, your 
“humble servant proceeded to tho spot, 
“ affixed the duplicate at a conspicuous place 
“and informed the heirs of the defendants. 
“The three kyfeuts of the neighbours re- 
“ garding tho same are herewith submitted. 
“Dated the 23rd November 1871, signed 
“ by his obedient servant, Tincowry EChan, 
“ Head Constable-* station Khurba.*’ , 

The fifth and I leliemlmt endorsement is : — 
“ Honored Sib, , > 

“ Begs to submit tho aceompanying papers 
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** sent to by Head Qo»«tobl© Tinoowry Khan, 
**^igned--obedioitt servant, Madhub Cfaun- 
^^derBanyal, Bead Censtoblo.” 

" T^jia somewhat r^fia^kable set of endcsrse- 
ments constituted all the existing evidence 
rdlaitve to; the fact of publication of the 
probkihatiowii tt refers, as far as I can 
gUtl^t, tQ |to at Khurba only, and 

is SilCht 'as. to any sort of publication at 
-the place where the petitioner 
resideSi^ and the place to which the procla- 
toatipn itself describes him as belonging. 

^ 'The potit^^ did not surrender himself 
before the 10th December. But he did in 
feet "Surrender himself, together with two 
uihers of the five accused persons, on the 
19th '^December. He was then committed 
jto hajut/' Afterwards from time to time 
the petitioner was brought up before the 
Mdgistrato, end as often remanded, although 
‘ evidence had been taken since the date 
oh Which the Magistrate originally issued 
the warrant of arrest, and this continued 
until the 27th April 1873, when the peti- 
tioner and the two other persons applied to 
the High Court for relief. A Division 
BenchV consisting of the Chief Justice and 
Mr, Justice Ainslie, heard the matter and 
the Chief Justice to giving judgment stated: — 
was not' any evidence taken which 
could be made the foundation of a charge, 
and the Magistrate ^appears to liave been 
^^tofloehoed in the course which he took by 
‘Hhe expectation that, effter some time and 
*^by dint of enquiry, some evidence might 
** be obtained/*" 

The High Court therefore made the order 
that the last order of remand, namely that 
of tb& 26th February, should be annulled. 

The pon^Uouce of this order was, I be- 
Itovb, that the petitioner and the others 
WOto disehfuged on, the 18th May. 

lu thb July following, the petitioner ap- 
plied lo the Magistrate to have the order 
of atiaehmeutv which had been put upon his 
property am with the issue of 

the prooktodtion on the 8th November, re- 
meted; 0n tibat appliee.tipa the Magistrate 
said— Under all these cireiimstanoes I see 
**no reksdn why the bf the law as 

*‘t<> this property be&g at the 

**dispokl of ; w^rntoent shpi;^ hot be 
carried Otit,rai:& I/ord^^ appordfegly/* ' 

It thus appears that i 

is a freeman with no charge to fapt^hangtog 
ever his^head, simply beeapse, as tlto 0^ 


Justice phrased it, no evidemsd bps been 
found to support the originel blk^ge made 
against him, yet fusi much of his preg^Hy As 
could be got at by the Magistrate is, by an 
Order passed by the Magistrate since . the 
petitioner’s own release, forfeited to Govern^ 
ment It seems to me that this, certaihly* 
is a startling state of things, to say the 
least, and very strong grounds arenteeded 
in my judgment to prove tliat it is right#; , 

The Government Pleader has urged upon 
ns that we should not at this stage; interfere 
in the matter, because it is still open to- the 
petitioner to apply under section 185 of the 
Criminal Procedure Code to have the property 
restoral to him. But as far as I under- 
stand tho proceedings which have been taken^ 
the application which he made in July last 
to the Magistrate was in fact an application 
to have the benefit of the provisions of that 
very section, and that application has been 
refused. 

Now, on turning back to the commence- 
ment of these. proceedings, I may take it as 
being at this time beyond contest, that in 
order to lay a sufficient foundation for the 
issue of a proclamation under section 183, 
and the accompanying order of attachment 
under section 184/ the Magistrate must, 
upon some sufficient materials, find judioiaHy 
(that is by an exercise of judicial discretion 
applied to the consideration of that material) 
that the person against whom the proolama* 
tiem . is to be issued has absconded or con- 
cealed himself for tho purpose of avoiding 
the service of tho warrant of arrest previ- 
ously issued against him. But in this case, 
according to the record which has been sent 
up to us, the Magistrate ordered tho procla- 
mation to issue without having previously 
come to any such finding at all. We have, 
to the official copy of documents laid before 
us, merely a deposition of a certaih Mohima 
Chunder Ghose, Courj; Inspector, followed 
immediately on the same paper by this 
order ‘*It is ordered under sections 183 
**and 184 of Act yill of 1869, that pro- 
^^olamation be issued calltog qn these five 
persons above-mentioned (that is, I suppose, 
mentioned in the deposition) to appear in 
** my court on or before^ (kc.** It Aas distinctly 
held by Mr. Justice Norman, * in tbeioase 
which is reported in the TSrd pa^e C^imtoal 
Rulings of the 6 Volume Of the 
Reporter, that before the Magistral pan 
‘♦issue the wrilten pwliuuali^^ 
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** 9 ectioa 183^ aiad order the attftchmeot of 
M tbe projNBrty of an accfused party who can- 
be foundV he must be mtufied tJmt mck 
*^ perB<m is aimmidmg or m 
^*for t&e purpose of* avoiding the service of 
^*the imrranL The Magistrate should have 

recorded in his proceedings whether or not 

he was so satisfied.*^ 

I entirely take this view, and 1 think that 
until t ho V Magistrate had Judicially found 
as a faOt upon sufficient information that the 
person a^nst whom the, proclamation is to 
issue had absconded or concealed himself 
for the purpose of avoiding apprehension 
under the warrant, he had no authority to 
issue that proclamation. . Not only is it the 
case that no such finding appears to have 
been come to by the Magistrate so far as 
this record speaks, but it seems to me that 
the deposition of the Court Inspector, if 
stretched to the utmost, could not possibly 
in reason be made the ground of a conclu- 
sion that Ramkishore Sein was in fact evad- 
ing the service of the warrant. And the 
recital, with which tho proclamation com- 
mences, assuming that it might probably be 
taken as evidence of the formal finding of 
the Magistrate, docs not carry the matter 
further; for it merely says — ‘‘Whereas it 
“ has appeared froin the deposition on oath 
“ of the Head Constable, Baboo Mohiraa 
“ Chunder, that the above-named defendants 
“ have absconded, this proclamation is issued, 
“ &c,,” and it stops short of stating that the 
persons named had absconded for the pur- 
pose of evading the Magistrate’s warrant. 

Thus it appears to me that iii this case 
the whole foundation for the attachment and 
confiscation of the property fails. It is, 
therefore, not strictly speaking necessary 
that I should express an opinion on the 
other points which have been mooted in this 
application* 1 think, however, it is right 
that I should throw. out as my own opinion 
that the period of SO days, which is pre- 
scribed in section 183. as the minimum period 
within which the person is to be required 
by the proclamation to appear, was intended 
by the Legislature to run from the date on 
which the publication, in the mode pre- 
scribed by the same section, should be 
effected, nameV by reading the proclama- 
tion publicly in some conspicuous place of 
the town or village in which such person 
usually residos, and by affixing it on some 
cMspicuous part of the ordinary place of . 


such person or on some oonspieuems place of 
such town or village. 

If this view be correct, then inasmuch as 
we have certainly no evidence at all iir this 
case as to when the proclamation was read 
in the town or village of Raipur Where, 
according • to the proclamation itself the 
petitionmr usually resided, or when it was 
affixed on some conspicuous part of his ordi- 
nary place of abode, it would be impossible 
for us to infer that he did not, by coming in 
on the 19th December, come in within 30 
days from the date of publication of the 
proclamation if duly effected in that man- 
ner, e.j within the 30 days as limited by 
the Act. The Magistrate seems to think 
that the 30 days should be counted from the 
date of issuing the proclamation. If this 
were so, then, as Mr. Woq^isoffe vary rightly 
pointed out, the proclamation npiight get into 
the hands of some subordinate court officer, 
or even going further than this, into the 
handg of some local officer for the purpose 
of beiug published according to the terms of 
section 183, and yet might not in fact 
become published at all within the period of 
30 days. It is manifest that even such a 
delay as has undoubtedly occurred in this 
case, namely the delay involved in the fact 
that the proclamation was not published 
anywhere according to the endorsed returns 
until some day between tho 14th and 23rd 
November, might be a very serious .diminu- 
tion of the period of 30 days, so far as 
regards the opportunity for learning of the 
proclamation and returning, which tho Le- 
gislature .professed to afford to i the abscond- 
ing person. 

I will further add thq^t tho inclination of 
my opinion is that the declaration foriei- 
ture directed to bo made in section 184 was 
intended to be in furtherance of a matter 
of procedure, and not simply as a mode of 
punishment for contempt of process, and in 
this view, I think, that if it is not made 
before the person affected by the proclama- 
tion has come in or has been brought in, it 
ought not to be made at oil ; because by that 
tim^^ its purpose has been effected, though 
even possibly by other means than that of 
the process which was evaded. It certainly 
does seem to mo that it was a harsh proo6ed* 
ing on the part of the Magistrate to take 
the opporiunity afforded to him by theappli- 
cation made by the petitioner m July for 
the release of his property for passing long 
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after all, ml occasion f^r it ibad gone b; 
tbat' or^,er of forfeiture irbicb bad iiot b^n 
made before duribg tibe time iirfaen it possi- 
bly would have beenmtpected to serve sojme 
purpose. 

' t^t is the tneaning of the protseeding by 
whicfi . thet Mi^Strate bound the petitioner 
on the ooi^ipn of his making, this applica- 
tion in His. own behalf, by recognizance to 
appeht ‘ftbm time to time, I have not yet 
been' able to nndeilitand. On tho face of it, 
the ..rece^izauce does not bind him to meet 
any , ^imipal charge, and tho Government 
p^ider- is unable to say whether, in fact,' at 
that time any crimind charge had been 
preferred against him or not. Tho papers 
which arc before us ought to contain all that 
is pending iu tho Magistrate’s Court upou 
this.' matter, andtt|}oy do not disclose a trace 
of any other criminal charge having been 
made against the petitioner than that which 
was mode in April 1871 and which had 
fallen to the ground in consequence of tho 
order passed by this Court iu April 1872,^ 
and the petitioner’s subsequent release from' 
custody. 

it seems to me very clear, however, that 
the attachment and order under section 184 
have boon ' made without sufficient grounds 
in law, and must be set aside. 

I n^^refc (Very much that the proceedings 
should have shown a continued series of 
irxegullfitieB such os they certainly do show, 
because I cannot avoid perceiving that these 
are likely to be interpreted as indicative of 
personal feeling in an officer who ought to be 
looked upon by all and who no doubt is free 
from any snob bias. 

Mr.^Jvstke AiasHe.-^l think that the 
order of forfeiture and attachment of the 
property in this ease ought to bo set aside 
on. the. gmund that it has not been shown 
that the petitioner . failed to attend within 
so days of the service of the proclamation 
issued by the Difagistinte under sectiou 183. 
The procedure laid down in section 183 by 
])ffiblicly reading the proclamation in some 
conspicuous place of the town or village in 
whieffi thS' person asua}ly resides, 


and by affixing it on a conspicnons . part of 
the ordinary place of abode of tnub peirsdn, 
or On some conspicuous place of such town 
or village, seems to me to indicate .that it 
was the intention of the L^Edatnto that the 
accused person should have the means of 
deriving information through his ftimily or 
frieuds or iu some other indirect way when 
the warrant or the direct order to attend 
the court cannot be served upon biroj and 
that tire legislature has distinctly determined 
what shall be vonsidered a sufficient time to 
allow Such indirect 'notico to reach him, and 
for him to attend the court in consequence 
of that uolioc, that time being 30 days. 
Unless this was tho intention ofCthe Legisla- 
ture, it may very well happen that the 
accused person should really have no reason 
to suppose that any proclamation was being 
issued. In this very case I find that from 
the issue <Jthe warrant to the issue of the 
proolamatm a very long period expired. 
If tho prodamation had followed immediate- 
ly on tho return to the warrant to the 
effect that the accused person had absconded, 
it might be taken as one oontinuiug 
proceeding for securing the attendance of 
the accused. But when a long inteival is 
allowed to elapse between the return to tho 
warrant and the issue of the proolomatiou, 
I for my own part cannot see how the 
accused persoh, who may have gone to a 
considerable distance at that time, is to bo 
supposed to know that the proceedings have 
suddenly been revived against him. la this 
case the petitioner surrendered on the 19th 
December; and wo do not know on what 
date between the 14th and the 23rd Novem- 
ber tho service of the proclamation was 
effected, and I do not think that we should 
be justified in assuming that the petitioner 
was not within 30 days of ' the issue of the 
proclamation, when he ^ ut in his appearance 
on the 19th December. It muE^ be. under- 
stood that I have no intention to express 
dissent from any of the remarks made by 
my learned brother, in this Case, but 1 think 
it is quite sufficient for me to put the order 
we propose to make upon the ground winch 
I have indicated. . . 
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. , ^amca of Slag^stratea. . 

Baboo TArini Persad Roy 
if Gopal Chundor Bass 
Moulv^ie Ahmed 
Mr. J. MacOorthy, c.6. 
Baboo Brojo ELaat Roy 


Mr. A. D. Rehling ... ^ 

„ T. Porraux 
Baboo Dyal Sing 
„ Dukhina Mohun Roy , 

„ Haris Ohunder Roy 
Moulvie J ubaluddin 
Baboo Mohima Runjnn Roy 
Moulvie jj^uruddin Abbas Ali 
Chowdry 

Baboo Jogendro Narain Roy Chow- 
dry 

. Junki Bullub Sen 

Modoo Soodun Banerjea ... 
Ohunder Mohun Roy 
Nil Komul Lahori 
Boirub Dass Doogar ... j 


Bungpore Dktriet — Continued. 

Powon with which vested. 

lat class. 

2nd 
2nd 
9rd 

Charge of Bhowanigungc sub-division, with 2nd 
class powers. 


Ws 

J) 


V 

u 

9) 


3rd class (Honorary). 


Baboo Madhub Ghunder Moitra 


)> 

51 


Dwarka Nath Roy 
Govind Kant Bidyabhoosun 


Baboo Kristo Pershad Ghose 
Moulvie Abdul Kurreem 
„ Ameeruddin 
Baboo Amarnath Bhaitacharjoe 
Mr, P. Nolan, o.s, ' 


Mr. <3. Gouldsbury 
„ A. W. Paul, c.s. 


Bogra DistricL 

1st class, and powers under sections 142, 157, 
417, and 521. 

3rd class. 

3rd „ 

Puhna DisiricU 

... 1st class. 

... 2nd „ 

... 2nd „ 

... 3rd „ 

... Charge of Serajgungc division, with 1st class 
powers and powers under section 222. 

CoooH Bbhar Bivision. 

Darjeeling DistricU 

... 2nd class. 

Charge of Terai division, with 1st class powers 


W. Lloyd 
R. P. Graham 
J. A. Wamike 


Mr. M. C. Muller 
Babpo Dinonath Mookerjea ' 

„ Krishna Ghunder Bass 
Moulvie Tarikullah 
Mr. S. M. Beily 




and powers under section 222, 
3rd class (Honorary). 


Julpigoree District, 

2nd class. 

2nd „ 

3rd . 

3rd „ (Honorary). 

Charge of Fallacotta division, with 1st class 
powers. 

2 
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Hr. E. S. Moseley^ o.s. 

„ K. F. Eampini, c.g. 

Baboo Porbtttly Chum Roy 
„ Brojo Soonder Hitter 
Moulvie Abdool H;^o 
Mr, <J, Storenson, o.s. 

„ R. Pereira 

'Baboo Poonict Chnndor Ohose 
91 Kristo Chunder Roy 


99 

99 

99 

99 


Hon’ble Khaja Abdul Ghuni, c.s.i. 

2na 

99 

Khaja Ahsauoollah 

2nd 

9 > 

Mr. J, G. Pogose, b.l. 

2nd 

« 

99 

„ J. G. N. Pogose 

3rd 

99 

„ A. MacBean 

Srd 

99 

„ H* David 

3rd 

99 

Baboo Koylash Chunder Ghoso ... 

Srd 

19 

„ Badhioa Mohun Boy 

3rd 

99 


Mr. J. P. Bradbury, c.s. 

„ A. W. Cochran, C.S. 

Moulvie Tiijpinmul All 
Mr. B. L. Gupta, o.s. 

Baboo Amtnd Chunder Sen 
„ Acfchoy Koomar Sen 
Moulvie Mofizuddin 
Baboo Luckikant Roy 
Mr. J. K. Wight, O.B. 

Baboo llurimohun Sen 
„ Troyluckyonath Sen, ii.a. ... 

„ Umachuxn Banorjea 

„ Taruknath Mullick 

Moulvie Obedullali 

Baboo UeeralaU Mookerjea 

Mr, E. Brown 
„ J. W. Voggo ^ 

Baboo Bohari Ball Roy ... 

„ Baroda Proaonno . Ohuc^er- 

butty 
Mamotnod 

Baboo Clmuder Nath Son 
„ Ramnarayun Roy 

„ Boorga Chum Ghose J 


Daooa Divfsioir, 
jDocca VistricL 

let class, and powers under sections 1^2, 157, 

» 222, 417, aud 521. 

Ist class, and powers under sections 142, 157, 222 
417, and 521. 

1st class. 

2nd 
2nd 
8rd 
3rd „ 

Charge of Manickgunge division, with 1st class 
powers and powers under section 222. 

Charge of Moonshcegungo division, with 2nd class 
powers. 

1st class. ') 


( Honorary ). 


Backergunge Distuct, 

Ist class, and powers under sections 142, 157, 222, 
417, and 521. 

. 1st class, and powers under sections 142, 157, 222, 
417, and 521. 

. 1st class, 

. 2nd 


99 

99 

99 

99 

99 

99 

99 

99 


2ad 
2nd 
2ud 
2nd 
3rd 
3rd 

3rd „ 

Charge of Duckiu Shabazpore division, with Ist 
class powers. 

Charge of Madariporo division, with 1st class 
powers. 

Charge of Pcroaeporc division, with 2nd class 
powers. 

Charge of Patooakhally division, with 2nd class 
powers. 


3rd class (Honorary ). 
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Namaff - lowers with which vested. 

Hear Abdul Hameed • •••) • 

Riia Oour Cbaudar Roy, Babadoor , > 8rd class ( Hoaorary ), 

Moulvie Aaiauddia ; ...| 

JB^i&eidpore District. 

Mr. A, X Praaer ... Isfc class. • 

„ H. Gillon, O.S. ... 2nd „ 

Moulvie Mabomed 2nd „ 

Baboo Bhoobnu Mobun Raba ... 2nd ,, 

,, Jadub Gbunder Gossami ... 2nd „ 

Mn W. H. Page, •'p.s. • ... Charge of Goalundo division, with 1st class 

, powers and powers under section 222. 


Mr. T. H. H. Sbortt, o.s. 

„ J. Pratt, o.s. 

Baboo Chunder Mobun Roy 
Mr. H. J. P. Passon, o.s. 
Moulvie Mabomed Israil 
Mr. T. A. Donougb 

„ * E. S. Andrew 
Baboo Eristo Gbunder Butt 

„ Kashi Kisbore Roy 
„ Peari Mobun Roy 
„ Soorjokant Acharji 
„ Be wan Subandal Khan 
Mr. W. B. Manson 
Baboo Hur Chunder Cbowdry 
„ Ramkisbore Acbarjee 
„ Dinonath Chuckerbutti 


Mr. J. Anderson, c. s. 

„ J. Postford, a s. 

„ S. N. Banerjea, c. s. 
Abdool Quffoor 
Baboo Hurokali Mookerjea 
Mr. W. G. Black 
„ A. C. Mackertich 
Hamid Bukbt Moozoomdar 

Mr. W. K* Clementson 
Baboo Bamgobind Deb 
Mr. W. 0. Loraine 
„ H. H. Metcalfe 


Mr. II. Mosley, o. s. 

I, J. Whitmore, c. s. 
„ W.Sareon 


Mymensing District 

. Isf class. • 

.. 2nd „ 

. 2nd „ 

. 3rd „ ♦ , 

3rd „ 

. Charge of Jamalpore division, with 1st class 
powers. 

. Charge of Atteab division, with 2ad class powers. 
. Charge of Kisoregunge division, with 2nd class 
powers. 

. 2nd class. 

. 3rd „ 

. 3rd „ 

. 3rd „ 

. 3rd „ 

. 3rd „ 

. 3rd „ 

. 3rd „ 

jSylhet District 

. 1st class and powers under sections 142, 157, 222, 
417f and 521. 

. 1st class. 

, 2nd „ 

. 2nd „ 

. 2nd „ 

. 2nd „ 

« 3rd ,, 

. 3rd „ 


> (Honorary). 


Cachar District 
... '1st class; 

...•^ 2nd „ 

... 3rd „ ^ ' 

... Charge of Hylakandy division with 1st dasa 
powers and powers under section 222. 

Chittagoko Division. 

Chittagong District . . 

... \ 1st class, and powers under sections 142> 167, 222 
417, and 521. 

... 1st classt 
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NBtshsB <tf 

Baboo Jugobundo Sen 
,, \lSFobiricbimder Sen 
Mr. H, B. Beama , 

,, W. B. 

„ " tebwat Chundra Bose 
‘ JLfld Cband Cliowdry 
: Bam Persliad Hajari 

Seo Bershad Sookopl 

J. .Newbery, c, s. 

Baboo Dwarkanatli Banerjea 
Goluck Obuuder Boy 
Mr* W. Davey 

Mr. P. W. R. Cowley, c. s. 

Baboo Kalipersbad Sen 
Monlvie Anwaruddin 
„ Bamaizuddih 
Baboo Kalinatli Bose 
„ Kalinatb Dey 
* „ Blingwan Chunder Boso 

Mr* B* Delanney 
Baboo Ramdulal Roy 


FotiTers with which vestca. 

2nd claes * 

2nd 
2ad 
2nd 
3rd 


99 

*9 

9 } 

ft 


tf 

99 


^Srd dass (Honorary). 


Noahhallif District '' * 

1st class and powers under sections 142, 157, ,222, 
417, and 521. 

... 2nd class. 

... 2nd 
... 3rd 

Tipperah District 

... 1st class, and powers under sections 142, 157,222, 
417, and 521. 

... 2nd class. 

... 2nd 
... 2nd 
3rd 

... 3rd ,, 

... Cliarge of Brabmanberriab division, with 1st class 
powers and lowers under section 222. 

’** 3rd class (Honorary ). 


99 

99 

99 

99 


Mr. 0. F. WoTsloy, c. s. 

Moulvie DuHluddin 
Baboo Chunder Sikhur Banerjea 
Moulvie Zanuddin tlossein 
Colonel Emerson 

Mr. J. White 
Baboo Bemola Churn Bhnttacharjea 
Moujyie Tilait All Khan 
Mir Sbamsool Hoda 
Koonwar Sukraj, Bahadoor 
Rai Jaikish^n, 

Boorga Pershad , * 

Baboo Modun Mdhun Ball > 
Maliomed NoWib 
Major HidfyntAII Kian 
Shah Amyud; Hpssein "V 

Mr. G. h T. Harris, o. s. 


PAThTA DiVISIOlf. 

Patna District 

1st dass, and powers under sections 142, 157, 222, 
417, and 521. 

. Ist dass. 

. 1st „ 

. 2nd „ 

► Charge of Dinapore division, with 1st class powers 
and powers under section 222. 

. Charge of Barh division, wiili 2nd dass powers. 

Charge of Bohar division with 2nd class powers . 

'1 


n 

99 


V 3rd dass (Honorary). 


Gya DutficU . 

1st class, and powers under sections 142^157,417’ 
and 521. i 
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»Nameii of Magistratos* , 

Mr. F. H. Flphmstone 
Mouhi^ All Ho«gein 
„ As^liarul Huq 
Baboo Bbonesb Cbunder Bai 
Moulvie Synd Ameer Hogsein 
Mr. J. A. Bourdillon, o. 6. 


Baboo Jadub Chimder Gbose 


Powers witli wMoh vested. 

1st class. 

2nd „ 

2nd „ 

-Srd „ 


. . Charge of NowadaVdiv ision , with 1 st class powers. 
.. Charge of Jehanabad division, with 2iid class 
powers. 

.. Charge of Arungabad division, with 2nd olas 
powers. ® 

Maharaja Sir Joj Prakash Sing 2Qd class (Honorary). 

‘Bahadoor, k. c. s. i. * ... 

Skahahad District. 


Mr. C. H. Vowell, c. s. 

Baboo Pertap Chtinder Chatterjea, 

B. Ij. a*. 

„ HurSahaiSing 

Medini Pershad Sing 
Mr, J. Scobell Armstrong, c. s. ... 

„ J. E. A. Eyre 
Moulvie Villayut Hossein 
Maharajah Mohcswar Biix Sing, 
Bahadoor 
M^r.G. Miller 
Baboo Eajnath Pershad 
Moulvie Buksh Khan 
Baboo Baijnath Sahi 
Mr. Charles Fox 
Baboo Joy Prakash Lall 
„ Hurihur Churn Sing 
Ashruf Ali Khan 
Mr. W. Newland 
Maharaj Suraj Bhan Sing 
Baboo Kunker Sing 
Sheo Bunker Sing 
Donur Kath Sing 
Sheikh Mozuffer Hossein 
Hurnath Sing 
Dewan Hana Coomar Sing 
Syud Mahomed Jaffir 
„ Imdad Hossein 
Moharaj Eoowar 
Bachun Singh 
ImritEall 
Dr. N. Jackson 
Mr. McArthur 

Mr. H. W. Gordon, c. s, 

Munshi Ishri Pershud 
Baboo Uma Churn Bose 
Mr. J, Armstrong, o. s. 


1st class, with powers under sections 142, 157, 222, 
417, and 521. 

Ist class. 

2nd 

Srd „ , 

Charge of Bnxar division, with 1st class powers 
and powers under section 222. 

Charge of Sasseram division, with Ist^class powers. 
Charge of Bhubooa, with 2ud, class powers. 


^3rd class (Honorary). 



Tirhooi District. 

1st class, and powers under sections 142, 157,222, 
417, and 521. 

2nd class. 

2ad „ 

Charge of Hajipore division, with 1st clas spoirera 
and powers under seption 222. 
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*NAmea of 

Mr. J. Crawford, o.s. 


•„ A. Forbes, c*a. 


W. 0* Reilly 


„ J. Bjsirlow, c.B. 

Mohan Tbaktir 
Bishen Deo Narain Sabi 
Parmoshwar Persbad Narayun Sing 
Ohowdbry lloodoe Persbad 
3dr» A. Tripe 
G. Anderson 
„ M. J. Wilson 


powers with wbieU vested* * . 

Charge of Durbanga division, with 1st class 
powers and powers under section 222* 

Charge of Taj pore division, with 1st class powers 
and powers under section 222. 

Charge of Boctamurhi division, with Ist class 
powers and powers under section 222. 

Charge of Mudhoobani division, with 2nd: class 
powers. 


VSrd class (Honorary). 


Sarun DisincU 




Mr. G. 6. Dey, c.s. 

„ A. C. Tutc, C.S. 

Baboo fihital Kath Bose 
Mr. A. C. Wright 
Moulvie Izharuddin 
Mr. J. G. S. Hodgkinson 
Maharaja Bajcndra Protap Babi, 
Babadoor. 

Sbah Abmed Hossein 

Vic6-*Ghairman of Municipality ... 

Dr. a M. Russell 

Mr. W, A. Anly 

Dev Cooroar Sing 

Moulvie Abdul Hye 

Narendro Pertap Sabi 

Eisbna Persbad Sabi 


1st class, and powers under sections 142, 167, 222, 
417, and 521. 

2nd cla^'^s. 

2nd „ 

Charge of Sewan division, with Ist class powers. 
8rd class. 

1st class, and powers under section 222 (Honorary). 


v3rd class (Honorary). 


Chumpamn DhtricU 


Mr. C. A. Satnuells, o.s. 

Baboo Lucbmec Narain 
Mr. 0. B. Bailey 
„ A. Tripe 
„ H. Hollway 

Mahartya Riyendra Kishorc Sing ... 


2ud class. 

3rd* „ 

Charge of Bettiab division, with 2nd class powers. 
I* 3rd class (Honorary), 


^ Mr. T. J. 0. Grant, c.s. 

Moulvie Abdool Jubber 
Mr. E. M. Money, c.s. 

„ J. A. Craven 
„ M. Little 

„ F. J. G. Campbell, c.s. 


Buauoulpobe Division. 

JSonghyr District, 

... 1st class, mi powers under sections 44, 142, 167, 
222, 417; and 621. 

... 1st class. 

... 2ud „ 

... 2nd „ 

... 2nd „ 

. . Charge of Jamoio division, with Ist class powers 
and powers under section 222. 
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Karnes of Hagistrates. Fosters with Whleh v^ested. 

Ht. 0. A. Wilkins, OiS. Okarge of Begoo Serai dirision, witk ^nd class 

pdwsrs. 

Maharaja Sir Joy Mungnl Siag, 3nd class {Honorary ). . ** 

, Bahadoor, . 

BUaugulpor^ District 

Mr, T* T. Allen, o.s, 1st class, and powers tinder sections 142, 157, 222, 

417, and 521. 

„ F. W. Badcock, 0.9. ... Ist class. 

Baboo Poran Chunder Newgy ... 2nd 
„ Pcari Mohnn Banerjea ... 2nd „ 

Mr. G. 0. M. Smith * ... Charge of Soopool division, with Ist class powers. 

„ W. B. Martin Charge of Mudheepoorah division, with 2nd class ' 

powers. 

Moulvie Mohamed Ishaq ... Charge of Banka division, with 2nd class powers. 

Pumeah District 


Mr. P. Wyer, c.s. 

„ P, J. B. Walker 
Baboo Srinath Bhudder 

Bajoninath Chattcrjea 
Mr. J. C. Veasey, c.s. 

„ H. Battray 
„ C. Shillingford 


1st class, and powers under sections 142, 157, 222, 
417, and 521. 

1st class. 

3rd „ 

3rd ,, 

Charge of Eishengunge division, with let class 
powers and powers under section 22^ 

Charge of Arrareah division, with 2nd class powers. 
2nd class. (Honorary). 


Mr. C. W. Wilmot 

„ W. M. Smith 

„ J. P. Blumhardt 

„ C. A. S. Bedford # 
„ J, D. White 
„ L. B. Boberts 
„ J. B. Hand 
„ B. H. Boddam 
„ B. C. Hamilton 


Sonthal Fergunnahs District 

... Charge of Kajmehal division, with 1st class 
powers and powers under section 222. 

... Charge of Doomka division, with 1st class powers 
and powers under section 222. * 

... Cha^ige of Deoghur division, with 1st class powers 
and powers under section 222. 

... Charge of Godda division, with 2nd class powers. 
... 2nd class. 

... 2nd „ 

... 2nd „ 

... 3rd „ 

3rd „ 


OnissA Division. 


Mr. V. Irwin, o.8. 

„ B. H. Greaves, c.s. 

Baboo Jugo Mohun Boy 
Mr. W. H. M. Gun, c.s. 

Baboo Aunoda Per shad Ghose 
Barodakant Mojoomdar 
Mr. Sham Chand Nath 
„ C. P. Manson 
„ Q. H. Atkmson, c.s. 
Motdvie Abdnl C^ir 


Cuttack District 

... 1st class, and powers under sections 142, 157, 222, 
417, and 521. 


let class. 

1st 

V 

2nd 

91 

2nd 

91 

2nd 

99 

2nd 

99 

2nd 

99 

3rd 

99 

3rd 

99 
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Kanicf) of MagfdtrAtes. Voww% with which vested* 

Baboo Hurro Ohunder Gho^e Charge of Kendrapara division, witii 1st olass 

> powers and powers under seotion 222. 

„ Umbica Ohutn Boy Ohowdry Charge of Jsjipore division, with 2nd olass powers; 
Mr. J, F, Harrison ... Charge of Jugntsingpore division, with 2ud class 

powers. 

Baboo Fttdddab Deb ... Srd class. (Honorary). 


Mr, J. F, Stevens, c,s. 


Baboo Kedarnath Dutt 
„ Nundkishoro Dass 
Monlvie Ikram Russool 
Mr. W. 0. Taylor 


Pooree District. 

... 1st class, and powers under ^sections 142, 157, 222i 
417^ and 521. 

... 2iid class. 

... ;Srd „ 

... 3rd „ 

... Charge of KUoordah division, with 1st class 
powers and powers under bection 222. 


n 

»> 


Balasors District. 

. 1st class, and powers under sections 142, 157, 

222, 417, and 521. 

. 2nd class. 

, 2nd „ 

. Charge of Bhuddriick division, with 1st class 
powers and powers under section 223. 

Baboo KoUflash Ghunder Roy, Maha- 3rd class ... 1 « 

f (Honorary.) 

... Srd „ ... ) 

... 1st ckbS. and powers under sections 142, 157, 

222, 417, and 521. 

... 1st class. 

... 2nd 
... 2ud 
... 2nd 
. ,. Srd 
... Srd 

. . . Charge of l^achumba divislbn, with 2nd class powers. 

... Srd class ... 1 

... 3rd „ ...} (Honorary). 

Lahardngga 

... 1st class, and powers under sections 112, 157, 
222,417, aud 521. 

... 2nd class. 

... Srd 
... Srd 

Charge of Palaiuow division, with Isfc class 
powers. 

... 2nd class. 

m 

* Sinyhhoom District. 

Dr. 0. J, Matiook ... 2nd class, 

Baja Chackudbur Sing Deo^ Baba- 2ad „ ... ) 
door ^ (Honorary). 

Thakur Bnghonath Smg, Bai Baha- 2ad „ ... ) 
door* 


Mr* J. B. Hallett, o.s. 

Baboo Dwarkanath Sen 
„ Otool Chunder Chatterjea 
Mr. W, Fiddian, o.s. 


slioye 

J, Nemye Churn Bose 
Mr. A. G. Wilson 

Captain W, L, Samnells 
Baboo Gungannnd Mookorjea 
Moulvie Puaeelut Hossein 
Baboo ParBatiy Goomar Milter 
Mr. T. B. Dempster 
Baboo Baj Gopal Bai 
Mr. W. N. Campbell 
„ M. Leibert 
„ J. F. Cockburn 


Captain N. Lewis 

Li. L. J. n. Grey 
Munshi Badanuud 
Moulvie Gii^znfTer Ali 
Mr. L, R, Forbes * 

Baboo Nilmadhub Bundopadhya 

Lai Opendronath 8ahi 

Bai Kishendyal Sing, Bahadoor 


9t 

7f 
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Mmillhoom Dhtrict. 


Namee of Blaglstratos. 

Captam C. H. Garbett 

„ W. Hopkinsoa 
Lt, W. A. Jlplcombo 
D. Haro 

Baboo Nobin Clinndor Pal 
„ Nundo Cooraar Aykat 
,, Kibto Porsliad Chowdry 
„ Jiidoonatb Cbowdry 
Mr. II. W. Mackenzie 

Baboo Rasbebari LallSing 
Kassinalb Sing 
Mr. J. M. G. Clicko 


lowers with which Tostecii 


1st class, and powers nnder sections 142, 157. 222i 

Ain 1 i.-A'* 1 j • 

ditto ditto 


417, and 521. 
Ditto ^ 


2nd class. 

2ud „ 

2nd „ 

2nd „ 

2nd „ 

3rd „ 
Charge of 
powers, 

8rd class . 

3rd ,, ... > 

3rd „ ...j 


Govindporo division, with 2nd clasg 
( Honorary), 


Assam Division. 
Gowalpara District. 

Baboo Poornaniind Surma Borooab 1st class. 

„ Puddolochun Dass ... 2nd „ 

„ Unrisb Cbuiider Chaki ... 2ud „ 

Mr, P. H. Scnnliin 
Baboo Pritbaraiu Cbowdry 
Bai Protap Chimder Borooah 
door 


ba-^ 


Baba- ( ^ Honorary), 


Kamroop Disfricf. 


Mr. W. R. Davies 
„ R. Cornish, o.s. 

Baboo Gnngnnatb Surma 
„ Denonatb Suima 
„ Kurnamoyc Banerjea 
Mr. A. C. Campbell 

Mr. W. Becher 
Baboo Jugosen Das Cbowdry 
Colonel Campbell 
Shekait Hossoin 

Baboo Gopal Cbunder Banerjea ... 
„ Mansing Mojoomdar 
„ Gobind Ram Mojoomdar ... 
„ Chanaram Kant Mojoomdar 


2nd class. 

2nd „ 

2nd „ 

2nd „ 

2ud „ 

Charge of Bnrpettah diviaion, with 1st class 
powers and powers under section 222. 


3rd class 

3rd 

9 i 

3rd 


3rd 

•> 

3rd 

99 

3rd 

99 

3rd 

99 

3rd 

.. 1 


> (Honorary), 



Dwrumg Dislntt, 

Mr. ft. A. Fisher 
„ R. Lea 

Baboo Harkant 
„ Lnckinath Surma 
Futtiok Ohunder 

Mr. H. W. KUis 

... 2nd class. 

... 2nd „ 

2ml „ 

’ ... 2ud „ 

... 2nd „ 

... 2ud „ 
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NanriM oiT Magl^ttatO^, 

Cantab H. 0. Boyd 

^r. Q, Besllo 
„ P. T. SoToriea 
Baja Bolnndro Harain 


* 4 

l*4wa H mth wbtcU VQBtod ^ 

Chargo of Muftgledye dirision, uritln Ut class 
powers aod powers utider section 222. 

3rd class 1 

3ra „ ... [ (Honorary). 


Nowgong DistricU 


Baboo Ooonabbiram Surma Borooak 
Mr. H. M* Iliiido 
Baboo Cbanipal{« Karain 
Mr. J* Ilcrriot 
„ T, Henderson 
„ B. Tyo 


2nd class, 
2nd „ 
3rd „ 
3rd „ 
3rd „ 
3zd ,, 



(Honorary). 




Scchsaugor Distnet, 


Major W. II. Lance 

Captain Q. Maitland 
Mr. A. Borooalii, o. s, * 

Baboo Gnnga Goviud Surma 
Mr. V. T. Oamogy 

Captam L. Blathwayt 

Baboo Bbib PorsUad Chuckorbutty... 


Ist class, and ])Owers under sections 11?, 137 j 
222, 117, and 521. 

,2nd class. 

3id „ 

2nd „ 

Charge of Jorehaufc division, with l>t class power's 
and powers under section 222, 

Charge of Golaghai division, with 1st class powers 
and poweis under section 222. 

Old class 


Mr. H* L. Jenkins 
,, K. Spiers 



5> 


(Honoiar)). 


Baboo Huro Nath Ohoso 
„ Kaj Mohun Be, J*. 
Lt. W. A. Lawrence 
Captain A. N. Phillips 

Mr, H. E. 8. Hannay 
Per. E. H, Uiggs 
Mr. J. tW. Watson 
,, W, G. Wagentriober 
„ H, L* Michel 


Luckimjiore Dhtncf, 

. . 2nd class 
. 2nd „ 

... Old ,, 

. Charge of North Luckimpore division, with 1st 
class poweis and powers under bcction 222. 

.. 3rd class ...^ 

(Honorary). 


2nd 

2ttd 

2ad 

2nd 


71 


J 


A. Maukbnzib, 

OJi/. (Sicy lo the Govt, of Bengal 
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Seieefiona from the Meeords of the 
Choerrment of India — Minute 
Ify the Son^hle MtzJamea Stephen 
rni the Adminiatration of Jmtice 
in BrUiah Indian 1872.— (Contd.) 


In the fourth Chapter of the minute 
before us^ Mr. Stephen discusses the 
question whether any, and what, special 
training should be provided for officers 
who are to fill judicial situations. 

The subject ' was mooted as early as 
1836, and it is rather now late in the day 
to have two opinions upon it. 

Mr. Howard, the Director of Public 
Instruction at Bombay, addressed a letter 
in 1859 to that Government in which 
occurs the following sentence : 

The time is fast coming when 
lawyers trained in this country will be 
procurable in such numbers and possess- 
ed of such professional attainments 
and practical experience as to constitute 
a formidable body of rivals to the un- 
trained Judges of the Civil Service.” 

To guard against this contingency 
Mr. Stephen would fain train the civil 
servants as lawyera But then their 
knowledge of law is to be confined to 
what he is pleased to call the Anglo- 
Indian Law, as if a knowledge of that 
law alone was sufficient to turn out good 
and efficient J udges. 

i" When we have already,” says he, “an | 
excellent body of codified law in full 
operation in India, which Indian Gvil- 
ians mtist of necessity learn, it seems 
hardljr necessary to look farther for t^ 
matei^ for a ^ood legal edubation.” 

|rpw, there is not a civilian pot any 
other judimal officer in the country who 
is not ^dite familiar with the Acts of the 
SnjHteine ahd other Qoverament8,and yet, 
we dhonld Hire to know, how many of 


those gentlemen, who have not been 
trained as Barristers or Advocates, may 
properly be considered to he good or sound 
lawyers. The civilians, who have not 
had the benefit of a legal education in’' 
any part of the United Kingdom of 
I Great Britain and Ireland, are admitted 
I on ail hands to be but indifferent judi- 
cial officers, and scarcely on a par, so 
far as their legal attainments are con- 
cerned, with the trained vakeels of their 
own Courts. To what is this result to 
he attributed ? They are quite «« '/ait 
at fhe Regulations and the Acts, and if 
in spite of their knowledge of those 
extraordinary embodiments of legal sapi- 
ency, they are what they are freely 
admitted on all hands to be, we do not 
exactly understand how Mr, Stephen 
means to convert them into better Judges 
by utilizing, we fancy, the very same 
knowledge which they already possess. 
This, we fear, is an 3 rthing but reasonable. 
Unless judicial officers are trained in the 
principles of law, a mere knowledge ef 
a few rules, got up mechanically, is all 
but adequate to the requirements of an 
efficient administration of justice. 

Mr. Stephen then gives asuednet ana- 
lysis of the Anglo-Indian Law, and points 
out the advantages of codification. 

He adverts next to the decisions of the 
High Courts, the majority of which, in 
his opinion, are not worth reporting. 

He says, “Thus the Hi^h Court of 
Calcutta is divided into Division Courts 
of two Judges each. AH their judgmemts 
are published just as they are deuvered, 
genet^y without a proper statement Of 
facts to render them intelligible. Without 
any disrespect to the .Court, it surdy. 
clear that to convert every judgment so 
deUvered into a binding precedent, that 
is to say,, into a law, is to attach to them 
a degree, of importance which they are 
far from deserving.” 



If ; the deckioDs.of , the Judges of the Judges* '!|!hey|^fHreheweY^se}4.e(^ wrong 
bjgh^t Cdkft <>f ijh : the country, in theii; eijculi^ons. Sur^, wm ate in 

are 'not .to be'-use^M^l^fld^ts, .Mreiian, 'duly to'fetijpport^%. jesiiw'''by 
har(%seetheprt 9 ij^ty‘ oflretaaningthem rnanner df authority they'nkn ’^rd tc^ 
in office at snchsjS^n enormous expenditure collect, and if ' the law as laid ddwn by 
to .'tha .Statfir , ^Evidently, Mr* Stephen the Judges of the High Coprt is i^ht 
'would fain in^puate that such decisions to bn taken as a guide, we hardly know 
are worthfessi If there is any truth ip what other authority can be safely reffer- 
this o^pipun, the sooner the present state red to with greater confidence. We 
of things ceases to exist, the better for should like to know whether these “^or 
the:nountry. , reports” are not cited as authorities by the 

i^in, Mr. Stephen says, that barristers id support of«their contentions. 

‘ “Some of the most distinguished of So far as we are aware, we have seen 
'ihem (the Judges of the High Court) such cases relied on as well by bairis- 
have expressed themselves to me most ters as by vakeels, and therefore we are 
strongly as to the mischief which is done too obtuse to understand how the inju- 
hy the enormous multiplication of re- rioiis effect of these decisions tells only 
ports, _ indiscrimiuating manner upon the Native vakeels in particular, 

in which they are accepted as authority We thought that the old metaphysical 
co-ordinate with that of Acts of the doctrine, to which Alexander Pope at- 
Ijegislature, and the very poor quality of tempted to give currency by the cele- 
mauy of the reports. They have tom me brated couplets which every school * 
in particular that the effect of this state boy knows by heart, had long been 
of, things upon the Native bar is peou- exploded. We wonder how Mr. Stephen 
liarly bad. The Native pleaders and attempted to revive it in the latter half 
vakeels are said to have plenty of quick- of the 19 th century, and restrict its 
ness, and excellent memories, but to be application to “the native pleaders and 
wanting in power and grasp of under- vakeels” only. We can assure Mr. Stephen 
standing. -On persons of this temper a vast that he need be under no anxiety on 
mass of precedents is apt to produce, a their account There is not the slighcst 
most i^urious effect. It diverts their chance of their being misled by any 
minds mom the object of obtaining any decisions, however much they may at- 
real comprehensive knowledge of law to tempt to make use of them against their 
that of amassing a number of isolated antagonists. 

unconnected rulings with which they can Mr. Stephen would publish only a 
pelt their antagonists.” few select reports. These he divides into 

Here' is an admissiou of “ The poor Cases upon written law. 

quality of many of the High Court 2. Cases upon unwritten law. 

reports " by Bome of the Judges of the By cases on written law he means 

Opurk. _ la, what the poverty consists, " cases decidiug questions as to the mean- 
whetheir in the manner in which the ing of Acts of parliament, Acts of the 
rteporte aredrawn up, orin the knowledge Government of India, or Acts, qf the 
of tlte htw possessed by the judges, we Legislatures of Bengal, Madras andBom- 
are not told* It may however be safe^ bay.” Mr. Stephen does not define what 
infewed fifdjm the context that this he means by cases upon unwritten law, 
poverty lie® in both* We are quite sui» but’ it would appear that all other Cases 
the v^eels, are, %Uy aware ^ this, and than those which turn Upon the, Aet^ are 
if theymtethqise repu|^ ^Sfhthbrities, in included in thi® category. 
any c^, in support 0* theirit^tentioa, it cases upon written law Mr, Steven 

is not ko much from a h%h opinion of their considers to he in effect,;' amendments . of 
value asexpositiptnikof the lauf» as frote the, statutes to which they refer, and, a» 
a belief in the likelihood of thelr^being; « fully appreciates the imporlsanoe Of 
accepted as bindmg;, fwedente by the the Judges as an' important hfaneh df 
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the liOgblature ( which Ji|fey uuqa^stiou- 
ably aii 0 atid must alw®y® 
he) he wi^heis their legistatiou to be 
^et ouas satisfactory a footing as possible, 
^nd to have full justice done to it/' Acts 
accordingly are to be amended in con- 
formity with the decisions of the . High 
Court. 

According to Mr. Stephen " an annual 
amending Act with the help of re-enact* 
meats at proper intervals, wt)uld dispose 
of all the cases upon the written law.” 
Cases upon unwritten law it is not 
so easy to dispose of, so M/. Stephen 
suggests the following remedy : 

1. No reports whatever of cases de- 
cided in India after a certain date, should 
be permitted to be quoted as authorities 
in any Court of Justice except the state- 
ments and reports hereinafter referred to. 

2. The Government should be au- 
thorized and required to publish half- 
yearly statements of such of the points 
of law decided by the Judges of the 
High Courts as they thought right. 

3. No statement should bo published 
unless it was signed by a certain^umbor 
at least of the High Court Judges. The 
number should be so arranged that more 
than one High Court should be repre- 
sented, and that, say, three Judges should 
warrant each statement. 

4. Government should be empowered 
to ask the Judges questions suggested, 
but not decided, by actual cases, and the 
Judges required to state the law in 
answer to such questions. 

6. Such statements of the law should 
have the same authority as a Full Bench 
Ruling of a High Court. 

Mr. Stephen is certainly entitled to 
great credit for originality. Never was a 
scheme more novel or fantastic. In India 
BVery theorist in place attempts to carry 
his crude notions into practice. If the 
experiment succeeds, all right, if not, it is 
only at the expense of the Natives for 
wbprii no body cares a farthing. Mr. 
Stephen may for aught we know be in 
advance of his contemporaries,' but he 
ought to persuade his own countrymen 
in the first instance to adopt his scheme, 


OBSERVER. 


and iftiiv it has answered well in Eng- 
land, it may be imported into India for 
the benefit of its benighted inhabitants. 

Mr. Stephen suggests, that 
A certain number of the candidates 
who succeeded at the competitive examn 
nation, say two or three in each yomr, 
might be allowed to remain in England 
till they were called to the bar. They 
would be both barristers and civilians. 
On their arrival in India they should bo 
appointed Deputy Government Advocates 
and public prosecutors, and should be 
bound, in consideration of their pay, to 
take up all Government cases both civil 
and criminal. On the other hand, they 
miglit be allowed to take private practice 
as Civil Surgeons do.'^ 

This is surely a very good plan, and if 
carried out, would certainly raise the tone 
of the Civil Service. Wo would, however, 
propose by way of amendment that in- 
stead of two or three passed candidates, 
as many as chose to study for the Bar 
might be encouraged to do so. 

Mr. Stephen proposes also to throw 
open the District and Sessions Judge- 
ships to practising lawyers both Euro- 
pean and Native. This, we think, is the 
best means that may be adopted to 
improve the administration of Justice. 
Mr. Stephen, however, would not give 
the same salary to the Native Judge 
that he would pay to the English Judge, 
simply because the former is a Native of 
the country, where living is much cheaper 
than in England. Wo do not think it 
necessary to combat so foolish a propo- 
sition as this, as by that process we would 
be attaching to it a degree of importance 
which it docs not deserve. Apart from 
other considerations, does Mr. Stephen 
know that in India the amount of salary 
a person draws is considered to be the 
measure of his ability ? And if the dis- 
tinction he recommends is really niadei 
the inevitable result will be that no body 
will have that respect for the, dignity of 
the Native Bench which it 4 ajjsolut^ejy 
necessary it should command, ^ ^ 

Mr. Stephen addresses him^ljf next io 
the task of determining tfie Question : 
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0068 the sTstem oi Ot^ioal twd Civil 
• Procedure t6i)^a»e ouy mbdiiication ” and i 
the result he amvus at ia what might he 
fairly expected* ■ 

Phe main aad' characteristic feature 
of Indiaa adjective lav being " the ex- 
^treme iari^e of appeal which it permits 
and the extern of supervision with 
vrhich'tbat of appeal is interwoven/’ Mr. 
Stephen first points out the evils as well 
ai w advantages of this system, and 
then proceeds to a consideration of the 
salient provisions of the Codes of Crimi> 
nhl and Civil Procedure. The system 
of Criminal Procedure as constituted by 
Acts* XXV of 1861 and Act VIII of 1869 
having been superseded by Act X of 1872, 
we do not think it necessary to advert to 
such portions of Mr. Stephen’s remarks as 
relate to that system, although the main 
Stares of the old Code are retained in 
the new, trith the addition of certain 
obnoxious provisions on which we com- 
msmted sometime ago. We have, there- 
fore, to deal only with Act VIII of 1859. 
Mr.. Stephen describes the machinery 
now at work in the different parts of the 
bountiy for the administration of justice, | 
and tn passing touches upon a variety 
of points more or less connected with 
the subject. He would have local Courts 
for the Pr^ideucy towns upon the 
basis of thd late Supreme Courts ; — these 
beici' " exceptional institutions for an ex- 
ceptional population” with up jurisdic- 
tion at all out of those towns except 
Admiralty Jurisdiction. The High Courts 
In his opinion ought to be mere Courts 
of Appeal, and should be open to civili- 
b^rrisfors, and pleaders indiscrimi- 
nately.. 

The Civil Procedure Code contains pro- 
vnfoas for two passes of .^peals, namely^ 
Hegular and Reeded. InB^uIaror first 
appeid, tii^. wnde ease being open, the. 
appellafo au^or^ dispose^ (a all c^ue^ 
twna of fow at^ wpi^^ 

The .epe^l nppa^ dre*> enly partial 
appeeli^ that la lE^peels li nrhica the 
jan8dicilon(d the iiJ^|nUate Oouiit to ep- 
tertmn them is Innit^ .bnly .to . <|’insUoi^ 
of law tpvolved in the|B, 


Now, let ns examine the opinions of the 
Judges of our High Courton the subject 
of these Appeals. Sir Barnes Peara^ 
the late Chief Justice, proposed to abolish 
Special Appeals altogether. . Of 304i7 
Special Appeals preferred in 18l^, the 
value in cash was as follows ^ 



Rs. 

Rs. 

147 cases under 

5 

0 

175 „ above 

5 

under 10 

753 „ • „ 

10 

« 50 

468 „ 

50 

100 

403 ,. 

100 

250 

538 „ 

250 

,. 500 

266 „• „ 

500 

1,000 

297 „ 

1,000 



Sir Barnes observes, “These figures 
show 1,54!3 under Bs. 100,94<1 above 
Rs. 100, and under Rs. 500, or a total of 
!i,484 under Rs. 500 ; 266 above Rs. 500 
and under Rs. 1,000 or a total of 2,750 
uuderRs. 1,000.” 

He observes " I have not been able to 
make any accurate calculation of the 
amount of public money which each 
Special Appeal costs ; but 1 feel confident 
that taking an average, the cost of each 
Special* Appeal, including salaries of 
Judges and of various members of the 
establishm'ent employed on the case 
from firs^to last, cannot be estimated at 
less than Rs. 100 to Rs. 120, inirolving 
a cost to Qovemment, ^ regards Special 
Appeals of upwards of*^ lakhs a year.” 

“It must be evident that in a very 
large number of cases, 1 would say as re- 
gards the whole 1,543 Special Appeals 
under the value of Rs. 100 each, it would 
be cheaper to Government to pay the 
full amount of the appellant’s demand 
with the costs of both parties, and to 
give each a bonus for terminating tho 
litigation than to support au establinh- 
meut, such ^ the High Court, fm 
deciding such differences. 

“The Lower Court may. come tn wrong 
deicision, upon the foots as well as ujpoh 
; the law of a case. There is no aoupfi 
principle upon which an establisbment 
to he kept for correcting errors in 
when errors as to the facta rjornaip 
unredressed." 
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Mr. Justice Loch says,— So long as .the 
present aystoin of Appeals continues^ the 
work of the Court is not likely to be 
reduced much lower than at present,^^ 

He adds that the mode, in which 
special appeals are disposed of shows 
that the defect of investigation, if there 
be any, does not principally lie in the 
finding on a point of law, but on a finding 
of fact which the Court cannot correct 
in Special Appeals. * * e e , 

Many of the persons who come up 
to ^ this Court do not understand the 
nature of a special appeal. They think 
it very hard that the highest Court of 
appeal in the land will not look into the 
evidence or try the facts of the case ; 
they evidently come up thinking that 
the High Court must do justice or at 
least will hear the whole case over again.*' 

Sir Charles Hobhouse says: ^‘Now 
what satisfaction can a judicial system, 
such as I am about to describe, give to 
a native of this country ? 

“ A Subordinate Judge, a Native of the 
country, acquainted thoroughly and from 
his earliest days with the language and 
manners, habits and thoughts of the 
people, educated it may be to the law, 
trained to it to some extent certainly, 
and holding his high post by reason of 
his efficiency, hears and sees a witness to 
depose, comes to an opinion upon his 
credibility, relative or positive, and gives 
judgment accordingly. 

An appeal lies to the district Judge. 
He has had no better, if so good, legal 
training as the first Judge; he has not 
had the benefit of seeing or hearing the 
witness depose, he would not naturally 
be so good a Judge of his credibility, if 
he hfiS seen ^ or heard him, hut he has 
nevertheless jurisdiction to come, unas- 
sisted by any other Judge, to a different 
opinion on the question of the credibUity 
of the witness^ On that, question it 
usually is, that the whole case tprns, and 
oh that question his judgment is final. 

** If that judgment is for the reversal 
of the decision of the first Judge,, can it 
possibly give anything^ but dissa^facUon 
to the public generally V* 


Justice Louis S. J ackson i^ys ^ I must 
now state my views as to the mode of 
strengthening the inferior Courts, and'as 
to the constitution and functions of these 
Courts. 1 conceive that there ought to 
be of two grades only, (1) The Moon- 
siff s Courts, and (2)' the District Courts. 
The Moonsiffe ought to be restrict^ to 
the trial of suits for money or moveable 
property, the limit qs to jurisdiction hew- 
ing somewhat enlarged, say to Ss. 2,500, 
and their decisions lip to Bs. 50 ought 
to be final, as far as appeal is concerned, 
but subject to revision by the District 
Court. 

“Suits for immovable property or 
involving any interest in such property 
as well as suits relating to adoption> in- 
heritance, marriage, or the like, should 
be commenced only in the District Court. 
I rest this proposal far leas on the ground 
of unfitness in the Moousiffs themselves, 
than on the absence at Moonsifis’ stations 
generally, of pleaders or other legal 
advisers, who are competent to assist the 
Court or guide the parties ; and in some 
degree on the circumstances in which the 
Moousiffs exercise their functions * ^ 

“ And this brings us to the District 
Court, which ought to take so important 
a part in the administration of justice, 
and which as a Civil Court falls so far 
short of what it should be. Displaced 
by the Subordinate Judge in the trial 
of original suits, overshadowed by the 
High Court in Appellate jurisdiction, 
the Zillah Judge takes only a secondaiy 
share in the administration of Civil Jus- 
tice, and perhaps at present his most 
useful function is that of superintend- 
ence of the inferior Courts; and this 
can pnly be well done where the Judge 
possesses experience and energy, and is 
not over-much pressed with other duti^^ 
ofdUtail * * * * 

It is right. to say that apart from oou- 
siderations of ecoxicmy there is auK^er 
reasun which 1 cpnfess has great weight 
mth me in favour of ]:edu<ui^ tlm B^ 
C^urt to a less number of Jm^es.. : I^t .ig 
th^ : The co^urreut and uneeasin^^er 
I lively of uumerous unooi#!^^! 
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monU by many; i the ease for trial except when 

eqU0.l respect, tends, degree t<r ii has happened that the Lower Ooort 

con(asion,^.,t(> divei^tj^jpf do^ioaon the has disposed of the case upon a preiimi* 
wme points, ‘^;eo;nse(i|ueutly to a dimi* nary point so as to exclude any evidence 
nution of the p^eptifte and authority of jctf fact which appears to the Appellate 
the^ Court. ^ The Judgments of the High Court essential to the rights of the 
Court to be useful in the degree ex- parties, and the decree of the Lower 
pected of rfben), must,, it seems to me, Court’ upon such preliminary point is 
bo comparatively few, thoroughly well- reversed by the decree in appeal/' Unless 
OonsideiM pronounced by a sufl^oient this has occurred the Appeal Court must 
numW pf voices after suflScient argu- try the case itself upon the material 
mont.. ; At present; excepting what are sent up to *it, however imperfect and 
palled Suit Bench cases, hardly any of valueless that may be, though with a 
dpoisions answer this description. The limited power no doubt, under some cir- 
dourt is a kind of mill into which thou- cumstances of causing this to be supple- 
sands of cases are cast and a considej^able mented by additional evidence. . But 
pressure being applied to the turning clearly a power of this kind is altogether 
of many wheels, the cases come out insufficient to meet the evil ; for I may 
ground certainly, but without that sift- reiterate that, generally speaking no- 
ieg whidh is required for discrimination thing short of a new trial can remove 
of the different grains. I think too, the mischief to which a bad trial gives 
people are now afraid, — in fact, I rise. It is impossible, for example, 
never hear an^opinion to the contrary — without a fresh examination, to say into 
that the experiment of making the local what form such evidence as that which 
business of Calcutta a branch of the busi- I have hypothetically quoted, would be 
uesa of the High Court has not succeed- transmuted by a proper process of ques- 
eji, fwjd,,that. at least the civil business tioning. 

sbuuW be taken by a separate local On the subject of special appeals, Mr, 
Court ” Justice Phear says, if the suit is of 

. Justice Jackson would allow ap- the lower-valued class, the party ag- 

peal in, i^iir cases only : — , grieved by the decision of the Appeal 

{!.) ^herq an appeal is permitted Court has still another chance open to 

to the Queen 'in Council, there must first him. He may appeal specially to the 

be an appeal to the High Court* , High Court ** on the ground of the deci- 

(2.) Where the Appellate Court has gion being contrary to some law or usage 
reversed the judgment of the Court of having the force of law, or of a sub- 
first instance, there should be a further stantial error or defect in law in the 
^ ap]^al^ procedure or investigation of the case 

' (A) Where a Court cqnsists of more which may have produced error or de- 
Judges than one, and the Judges differ, feet in the decision of the case upon 
th^e> should bje an appeal the merits and on no otlier ground.^' 

(A) Where the case is certified to be These words of the Legislature do not 
a fit one for appear by some one of a leave its meaning altogether without 
Umlt0 number ^bf pleaders or advocates obscurity; and it is curious that no 
sfiemally empowered by the Court to legislative direction is anywhere given 
^ye BUOh certificates. : . I ^ to the course which the High Court 

“ Mr. Jus^Ce;^^ should take when satisfied that aby 

**ThO fimt #iep’ to W of the grounds mentioned is made 

appoii!(.t^:Bttitof to jgCt th^ Jn extreme cases, the High Pourt 

the^ fiWt'Pouftr^ hayq his, I believe, on special appeal, gone so 

aiiSsady nienfeobedy ^ to dh-ectanew trial in the first 

by the' &M\ ^ Obdei the Pbnrt, when the Lower Appellate Court 

Appeal Court is 'expri^ly' fo^ could not have lawfully done so. And 
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obviously in any such qase th^ regular 
appeal represented so much time and 
money thrown away* Generally howevef 
the High Court considers itself bound 
to confine itself to controlling and di- 
recting the action of the Lower Appellate 
Court, with the view to secuie, as far 
as may be, that in the determination of 
fact, that Court shall exercise a judicial 
discretion upon the materials properly 
brought before it, by the record of tlie 
first Court, and in the other modes 
provided by the Civil Procedure Code, 

“And when the findings of fact come to 
by the Lower Appellate Court cannot 
be impeached for want of such discretion, 
then the High Court passes such judg- 
ment as those findings* warrant in law. 
But I may venture, without risk of con- 
tradiction, to say that the cases are very 
frequent in whiclx the Higli Court sees 
eithef that the evidence before the Ap- 
pellate Court does not fully exhibit the 
relation between the parties and the 
facts of the matter in dispute, or that the 
Lower Appellate Court, in the exercise 
of its discretion has differed from the 
first Court in its view of the fact for no 
apparent reasons or for reasons which 
are unsatisfactory. In such cases the 
High Court cannot help feeling, that the 
decision which it is obliged to leave un- 
touched very probably does affect the 
right determination of the suit between 
the parties, and yet it is powerless to do 
any thing towards bettering it. In all 
cases of this sort it is clear that the inter- 
position of the Lower Appellate Court 
between the Court of first instance and 
the High Court is productive of absolute 
mischief/* 

Sir. Justice Phear, speaking of tlie 
remedy against these evils, pax>poses the 
following scheme : 

Its principal features ai^e abolition of 
the Appellate jurisdiction of the Zillah and 
Subordinate Judges, union of the Moon- 
siffs, Subordinate Judges and the Judge 
into one Court of original jurisdiction 
having a single organization at the head 
of which should be the Judge. Appeals 
to lie as of right to the High Court only 


; i 

iu suits valued at Bs. 1,000 and upwards* 
and upon grounds of objection wbiefa 
mpst have been made either at the tpal 
or with the, leave of the Judge who pre-^- 
sided .at the trial, within a certain liinitekl 
time afterwards, and must be stated by 
that Judge. But in all cases whatever 
the High Court to,.have power on gboJ 
cause shown to revise the proceedings of 
the Lower Court, and both upon appetd 
and upon such revision, to direct a new 
trial, or if it thinks the trial lias beect. 
good, to pass such decree as, on the facts 
found and stated by the Court below, 
the law warrants.” 

Such are the opinions of some of 
the Judges of the High Court, — certainly 
the best authorities on the subject. Thus 
it is evident that the present systeni 
of procedure is but ill-calculated to 
subserve the proper ends of a sound 
administration of justice. 

Now, the efficiency of a judicial 
system depends as well upon a Code 
of laws, based upon sound juridical 
principles as upon the character and 
attainments, legal and general, of the 
officers who may be entrusted with the 
duty of administering those laws. This 
proposition being admitted, the question 
arises, whether we have here such laws 
as answer to the above description, 
and such a body of judicial officers as 
are dulyf qualified for the offices which 
they hold. 

The answer is plain enough ; as it 
requires no very great penetration to 
determine that our judicial system 'is 
rotten to the very core, as well on 
account of the defects and imperfections 
which disgrace our Statute Book, as on 
account of the ignorance and short- 
comings of the officers whose duty it is 
to jeicpound Ihe said Statutes. That the 
laws which are forged at our Legislative 
anvil, are in' genejral far from what ^bey 
ought to bOy must be patefit to, ©very 
cue who has. had any opportunities. of 
olwerving their operation, with .refer;- 
epbe to the actual requirements, of, tto 
country. This result is, we belie vo, 
ipainly due to thp absence of t^ho Hatiye 



TSiS MW 


\ApHl 


prc^irly ijicailifled fot the pur- 
poae at the li^slative True, there 

isAi^vieioa which renden Native meea* 
d%ibie to oor I^qgiaialiive CoundU, 
Wt theo, tile eddstion. being coniiited 
to BaiahsAnd ZeiEumdars, who generally 
do not oombkie in themselves a spedal 
training in tiie saenoe of legislation, with 
a compreh^ative knowledge of the ac- 
tual zequikements of the country, we 
cannot, uipect that fair proportion of 
bwi^t.at their hands which they might 
otherwise be the means of conferring 
tqpOn their countrymen. A native gdntie- 
anan being nominated a member of 
a Iiegislative Council, considers himself 
greatly flattered by the appointment; 
and werefore his first duty iu ■ his 
opinion is ta endeavour to express his 
sense of obligation to the Sahibs, his 
colleagues, by voting with them. There 
are certainly exceptions, and honorable 
exceptions too, but theu they are very 
rare, aud iu cases where there is a divi- 
sion, their voices are lost in an insig- 
nificant minority. If Government is 
rdiUy dearous of securing the services of 
well^oalified native gentlemen as mom- 
ben of the Xiegisiatare, there ought to be 
a departure from the stereotyped process 
. of . making the selections from among 
the Rajahs and Zemindars. Wealth 
in India is not a sufScient guarantee of 
the knowledge or intelligence either of 
its possessors. In every other country 
the possession of wealth imposes a degree 
of responsibility upon its owners which 
they tuust discharge, not only by a proper 
distribution of the means at their dispo- 
sal in works of charity and public utility, 
but' also by rendering tiiemselves worthy 
1^ their intellectual culture of the 
poution iu society to which their riches 
entitle them. Bare however the case is 
just tiie reyeise. No spch * itespotnsibi- 
lity atincbes to a ri(di aaan, whose igno- 
rance is .^ays hi dit^ to his 
wealth. High caste people ^veru- 

ment r^dothei;, titrii|iciethih]i: of ' ^ucat- 
tiiek sons and reaves as the iheans ; 
enablbg them to em a deoehi jhve^ 
.ilboo4 vmile the rich, secure iu the' 
possession of tiieir w«^, cotuader it< 


beneath their dignity to sulyeot tiieir 
sons to tile drudgery of acquiring knOw- 
Adge, Upon the very cogent grbund of 
there being no chance of these youUg 

C lemen being ever in need or wknt. 

er these circnmstahceS, Governbient 
would do well to make knowledge and 
intelligence the criterion of eligibility 
to the Legislative Council rather than 
wealth which, for the most part, at least 
in Bengal, is jn the hands of tradesmen 
or their descendants. 

I ' ^ 

If the matter, i e., ( Legislation in 
India) says an Edinhwgh RevieiveTt* 
is left to Englisli lawyers or English 
legislators, we can see what will hap- 
pen. They will^ be ever trying to thrust 
upon their country their crude English 
notions just as they are, antiquated, 
anomalous and obscure.'* 

To guard against this evil we^have 
suggested the necessity of introducing 
well-educated natives into our Legislative 
Councils, and if the selections are made 
from this class, we have not the least 
doubt, but that a decided improvement 
will take place in the quality of the laws 
that may be passed. 

Let us next turn to our Judicial Staff. 
These consist of District Judges who 
exercise both civil and criminal powers, 
Subordinate Judges and Moonsiffs who 
exercise ordinarily civil powers only, and 
Magistrates) Joint-Magistrates, Assistant- 
Magistrates and Deputy Magistrates who 
exercise only criminal functions. Of these 
seven classes of officers, the Moonsiffs 
and Subordinate Judges, who have re- 
ceived a legal education, may be said to 
have been properly trained to their 
duties. But even these, although as a 
class they are by far superior to their 
predecessdVs, whose knowledge of the law 
was derived from Bengali or Urdu tran- 
slations of the Begulations and the Acts, 
can pn no account be considered to be 
imdel officers of their kind. The remain- 
ing fivp classes are, as a rule^ tvithout anjr 
le^ training whatever,— a oitcumstanCe 


m, ocfcoiwr, im, nkUftv 

nifUiliaHd native. 
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which is fraught with the most disastrous 
cousequences to the public at large. 

, lu a minute published in the selections 
frou^ the records of the Government of 
India, Home Department, No. LXX 1868, 
Mr, G. Loch says : 

An Assistant remains at the Sudder 
Station of a Distict for a very short 
period. In the course of a year from 
his joining it, he is liable to be sent 
to take charge of a sub-division, for 
the next fifteen years of his career, he 
is employed in the duties of a Magistrate 
and Collector. Without any training in 
the particular duties of a Civil Judge, 
or any knowledge of the law by which 
his proceedings are to be guided, a man, 
after fifteen or more years^ service as 
Magistrate dr Collector, or both, is trans- 
ferred to , the Bench, and expected to 
control a number of Subordinate Courts ; 
theS'udges of which may have com- 
menced and continued their judicial 
career before he enterd the service.*' 

This is the testimony of the senior 
civilian J udge of the High Court of Cal- 
cutta. Really, it is an anomaly, that people 
without any legal training or even know- 
ledge, should be pitchforked on the Bench, 
to dispose of questions not only of a 
civil nature, but also questions, involving 
the life and death of Her Majesty*s 
British Indian lieges. It is said that, in 
time,, these oflScers turn out excellent 
Judges. We emphatically deny that, as 
a rule, this assertion holds good. We have 
had the good fortune or bad fortune 
(we do not exactly know which,) to come 
across Mpffusil Judges of all grades and 
denominations, and if our opinion is worth 
aey weight, we must say^that we 
not been very favorably impressed with 
their ability or attainments. Being on 
the Bench for a certain length of time, 
in this country 9 is not enough to enable 
a man to acquire what is commonly 
called experience. In our Courts the 
ordinary course of things seems to be 
reversed. Instead of benefiting by expe- 
rience> our Judges seem to deteriorate 
in proportion to the length of their 
service. Paradoxical as this proportion 
may Appear to one not familiar with bur 


, 

Courts, it is nevertheless not the Ibta 
correct on that* account. We have siea 
well-informed and intelligent Moonsiffs/ 
gradually metamorphosed into the very, 
type of a Sub- Judge of the old school, 
distinguished by an extraordinary amount ‘ 
of dogmatism, which is only equalled, if- 
not surpassed, by his ignorance and want ' 
of energy. The fact is, the moment a* 
young man fresh from the college joins 
his appointment as Moonsiff, be fancies 
himself to be a great man. He sees 
around him people who are all his in- 
feriors. The vakeels and the Amla of hia 
Court flatter his vanity, and their ful- 
some adulation is mistaken for well- 
deserved compliment. His learning, 
general and professional, and his intel- 
ligenco, his tact in detecting a perjured 
witness, and his intuitive sense of justice 
form the staple of their conversation 
among themselves in the presence of 
the Huzoor. Thus inflated with an idea 
of his own importance, he bids adieu 
to his books, and employs his leisure in 
gossiping and smoking his chillum. By 
the time it is his turn to be promoted 
to a Sub-Judgeship, he may be fairly 
supposed to have lost all his energy, 
intelligence, and even, to a certain extent, 
the knowledge of the law he at one time 
possessed. The only improvement now vi- 
sible in our Hakim consists in the enlar||- 
ed dimensions of his paunch. With this 
particular qualification, he is translated 
to the Bench of the Sub-Judge. Whether 
an^ particular charm attaches to this 
Bench, we are not sure, but the fact is cer- 
tain, that here, the deteriorating process 
soon reaches its climax. Invested with 
powers almost equal to those of the 
District Judge, he makes it a point 
generally to utilize them with a ven- 
geance. He still remembers, how his 
decrees as ^ a Moonsiff, were mercilessly 
reversed and modified by the Appellate 
Courts. It is now his turn to sit in 
appeal over the decisions of the Moon- 
of his district How he chuckles 
at the thought \ Really the idea is 
ciousHl He DOW deals with the dechn^bs 
of the Lower Courts just as his own 
sions as a Moonsiff were dealt with the 
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Appellate Courts ; ani^ does ubt tbiuk it> 
worib his while even to study properly 
the new laws that : are passed. The re^ 
ports of the High Court coostitute the 
oaty literature of the law, which he 
considers it aeoesSary to dip into at his 
leisure, a^d eTOu these, he not unfre- 
quently misquotes and misapplies at 
raodom.: 

The above remarks do not, however, ap- 
ply with fall force to the civilian Judges, 
though, we panaot say, if they even^ as a 
ruJe, benefit much by what is otlled expe- 
rience. A magistrate, promoted to a Dis- 
trict Judgeship, does not much improve 
there in ability and general attainments, 
nor does the same individual elevated to 
the Bench of the High Court,, evince any 
particular aptitude for judicial duties 
that be did not possess before. The fact 
is, not being originally trained to the pro- 
fession of the law, the gentlemen of the 
Civil Service merely pick up a tolerable 
knowledge of the rules of practice, and 
bemg. guided only by such light of natural 
intbUigonce as each may happen to pos- 
sess, in the exposition of the substantive 
law, or the law of justice, equity and good 
conscience, they are very often betrayed 
into the mpst glaring errors and absur- 
dities. The Bar is altogether useless 
and scarcely deserves the name. But 
irxespective of the shortcomings of the 
vakeels in the Hoifusil Courts, thus 
much cannot be denied, that the Ha- 
k^m. has very often every thing in his 
own way. He does not think it gener- 
ally . worth his while to argue with the 

E leaders. He carries every thing with a 
igli hand, and in an arbiiraty fashion. 
H the argument at the Bar chimes in with 
has own idea upon a given subject, well 
and good, but if otherwise, it is not so 
easy to convince him of the erroneousness 
of his view as is generally supposed. 
Thus^ it is evident, that his own natural 
intelligence is his only ^be 

determiua^ion of the cases which he may 
have to dispose ofi For it ia hut seldom 
we find, in an unprofe^ionat Judg^^ 
spirit of patient ehqniry whiclii ought 
invariably to distinguish his proceedings; 
and the result is, that, Whatever may be 


the length of bis service on the Bench, 
his decisions are generaliy all of a 
piece. Without a previous training at 
the Bar, it is absurd to expect in a per« 
son, promoted per saJUum to the Bench, 
tkat legal acumen, that spirit of patient 
itivestigation, and above all, that 
sense of responsibility, which ought tb 
enter so largely into the compositibn of 
the judicial character. The judicial Staff 
ought therefore to be recruited from the 
Bar only, fiative and European, and 
unless a few years* practice at the Bar is 
made the sine qua non of elevation to the 
Bench, there is no chance of our improv- 
ing the quality of, what is now called, 
the justice which is dispensed to the 
suitors who bang about our Courts. 

The absurdity of the present system 
of appeals, as provided in the Code of 
Civil Procedure, has been already pointed 
out by the Judges of the High Cdhrt. 
You may modify that Code as much as, 
and in any way, you please ; but unless 
you secure the services of properly- 
trained lawyers on the Bench, we fear 
there can be no improvement in our 
system of judicial administration. 

The special appeals have been con- 
demned by the Judges of our highest 
Court of appeal, not because the deci- 
sons of the Lower Appellate Courts are 
unimpeachable in themselves, but be- 
cause, under the law which relates to 
such appeals, the J udges of the High Court 
cannot afford the parties concerned that 
full relief which, in all conscience, they 
have a right to demand. Sir BaniOs 
Peacock very properly remarks, “ there 
is no sound principle upon which an 
establishment ought to be kept for 
correcting errors in law when errors ue 
to the facta remain — ^unredressed.^^ 

Mr. Loch, speaking of these appeals, 
says, that the defect of investigation 

lies principally on a finding of fact 
which the High Court cannot correct 
in special appeal.” 

J wstice Phear says that the inter- 
pasitiou of the Lower Appellate Court 
between the Court of first instance and 
the High Court is productive of absolute 
mischief! !” For however much the High 
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Court may be convinced of the worth- 
lesBoess of the decision of the Lower 
Appellate Court on facts in a suit, ^^it is 
powerless/’ under the present state of 
the, law, “to do auythiug towards 
bettering 

Justice L. S. Jackson would remedy 
this state of affairs by abolishing the 
post of Subordinate Judge, and by limit- 
ing the jurisdictiou of Moonsiffs to suits 
for money or mov^eable property up to 
Be* 2,500, and allowing appeals to tlie 
High Court in four particular instances 
only, as we have already seen above. His 
scheme as reproduced in the 'minute 
before us, does not give us a clear idea of 
the changes he would introduce. We are 
left accordingly to infer a good deal of 
what he has not said from what he has 
said. It appears, tliat he would abolish 
special appeals, and allow a regular 
appeal to the High Court where the 
Lower Appellate Court has reversed the 
decree of the Court of first instance. He 
would appoint more tiian one Judge to the 
Lower Courts, but ho gives us no details. 
In suits of the value below 10,000 Rupees 
he would not allow even a Regular Ap- 
peal to the High Court, unless the Judges 
of the Lower Court differed from each 
other, or unless the appeals were certified 
to be fit cases for appeal, by “ some one 
of a limited number of pleaders or 
advocates specially empowered by the 
Court to give such certificates,” This is 
non-pareil. Justice Jackson, not satisfied 
with the control which the High Court 
exercises at present over the Advocates 
or pleaders, would divide the . Bar into 
certificated and non-certificated advo- 
cates or pleaders at the discretion of the 
Court. We really fail to perceive the 
wisdom or expediency either, of this pro- 
position. To our lay understanding it 
appears^ that, if a person is qualified to 
be an advocate or vakeel of the High 
Court, he ought to enjoy all the privileges 
of such advocate or vakeel without any 
reservation, let or hinderauce. If he 
is not fit to enjoy all the privileges 
which attach to the post of sucu advo- 
cate or vakeel, he is not fit to be an advo- 
cate or vakeel to alL If the Court has no 


confidence in an advocate or yakeC}^ hd 
ought to bo disbarred at once, on his 
failing to shew cause to the contrary; 
But before he is proved to be uhWorthy . 
of the confidence of the Court, in respect 
of his character, ability, and attainments, 
he cannot in ' justice and fairness be dc- 
prived of the power, which attaches ip- 
horently to his position as such, to certify 
an appeal to the Court. What strikes 
us as particularly strange is that this 
proposition, so absurd on the face of iti 
should have emanated from: such an 
enlightened gentleman as Justice Jack- 
son, for whose intelligence and general 
knowledge, we have the greatest respect. 

We do not think we are in a position, 
with reference to the data before us, to 
comment on the ^scheme by whicl^ Jus- 
tice Jackson would replace the present 
judicial system. 

Justice Phear would have, we suppose, 
in each district, a Court consisting of 
the District Judge, a Subordinate Judge 
and a Moonsiff to adjudicate on all 
manner of cases. One such Court, We 
are afraid, will be all but adequate to the 
requirements of a whole district, not to 
mention the trouble and expense, to 
which most suitors must be subjected in 
travelling to the Sudder Station, for the 
purpose of filing a plaint or a written 
statement, &c., in a suit involving, may 
be, a value of not more than rupees five 
or so. 

The learned Judge would allow^an ap- 
peal to the High Court as a matter of right 
in all cases, in suits, valued at Rs. 1,000 
and upwards upon grounds of objection 
which must have been made at the trial, 
or with the leave of the Judge, who 
presided at the trial, within a certain 
limited time afterwards, and must be 
stated by the Judge.^’ This pre-supposes 
the existence of a well-educated Bar, 
capable of conducting cases properly 
before a tribunal presided over by well 
trained lawyers, who are imbued not 
only witli a proper sense of the, respon- 
sibility which attaches to the office^, but 
who are perfectly familiar with the 
manners, customs, habits and the lan- 
guage of the people. That neither the 
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Judges uor the vakeels in the Moffusil 
come upl, to this , staujpiard, Mr. Justice 
Ph^ar is fuilly aware. , How is it possible 
then, <4> effect any^ improvement in the. 
administraUon of justice, without intro- 
ducing fresh blood into the system? 
The artangebient ^ proposed by the 
learned Justice is certainly the best that 
ckn be devised, but there is very little 
chance of itii succeeding, unless we make | 
it a imle that none but trained lawyers 
should be appointed to the Bench of the 
n^w Courte. i 

Mr. Stephen proposes the following 
scheme for the administration of justice : — 
I would t^ce the division as the unit 
of judicial administration, though the 
Local Government should be empowered | 
to vary it I would leave much as they 
are the powers of Assistant Magistrates, 
Joint Magistrates and Magistrates of 
Districts in criminal matters, nor would 
I alter the powers of the Civil Courts of 
first instance, but 1 would constitute in 
each division a Civil and Criminal Court 
of which the Civil and Sessions Judge 
should be president, and all full power 
Magistrates and Subordinate Judges in 
the division should be ex-officio members. 
The local Government should have power 
to appoint Small Cause Court Judges 
to be civil members, if they thought fit. 

The Commissioner of the Division 
ahould, exercise executive authority over 
these Courts, and, in particular, should 
convene them from time to time to dispose 
of /business. Each Court should consist 
of three members, — the Judge and two 
full, power. Magistrates for criminal cases, 
the Judge and two Subordinate Judges, 
or other civil members for civil cases. 

The Commissioner should fix the time 
and ptoe for the meetings of the Courts, 
and the persons of whom the court 
should be composed, having i^gard to 
the state of busiifess) and afio arranging 
matters in such a munneic, t^t no one 
should be h member of a Court Which was ! 
to try appeals from his own decisions: j 
T he jttrisdictijon of the Courts shohld be | 
asfoU6ws:-i- ; ’ I 


1, Civil CouET* n 

Appellate Juriadi<^ion.-^¥ti>m all ih- 
ferior Courts from which an appeal lies 
in all cases which such Courts are compe- 
tent to entertain; 

The decision of the Court to be final, 
but they should have power in their (dis- 
cretion to state cases for the High Court* 
Original Jurisdiction — All cases, of what- 
ever amount, above the competency of 
the inferior Courts. . 

An appeal *to lie to the High Court 
in cases under half a lakh of Eupees ; 
to the Privy Council in cases over half 
a lakh, or with special leave from the 
High Court. 

2, Criminal Jurisdiction. 

Appellate Jurisdiction. — ^Appeals 
from convictions by full power MagiS' 
trates ; the judgment of the Court to be 
final 

Original Jurisdiction. — The jurisdic- 
tion of a Court of Session. Tlie judgment 
of the Court to be final, but the Court 
should have power to state a case in 
their discretion for the High Court. 

The High . CJourts should retain their 
present powers of revision, perhaps even 
in an extended shape, but they should 
be exercised in the discretion of the 
Court. 

I would add a provision somewhat 
enlarging the Civil Original J urisdiction 
of the* High Courts, which might be in- 
vested with such jurisdiction upon the 
application of the parties in cases, valued 
at half a kkh of rupees ot upwards or 
upon spc(iial application. An appeal in 
such cases should lie to the Privy Couiun). 
And in all such cases the High Coul^a 
should have power in their discretion to 
state cases for the Prviy Council,*' 

In another part of the minute, Mf. 
Stephen says : 

"And I think that appeals ehouW 
either go straight to the Privy Council 
from the courts of first instance, ors^uld 
be in the shape of cases reserved for the 
opinion of the Court above, upon facts 
found by the Court below.** 

^his scheme is also liable to the same 
objections that have been adysipced in 
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r<=iSpeot of that proposed by Justice 
Phear. The Subordinate Judges, whom 
Mr. Stephen would place on the Bench 
of the division Court, would, we fear, be 
mere non^entities concurring, in every 
instance, with the Burra Hazoor ; for it 
is all but reasonable to expect that 
subordinates should, as a rule, manifest 
that independence of opinion which is 
so absolutely necessary to the dignity 
of the judicial office. 

Mr. Stephen would thrpw open the 
appointment of District and Sessions 
Judge to barristers practising in India 
and to pleaders of a certain standing. 

This is, to be sure, a good proposition, 
calculated as it is to promote the effi- 
ciency of the Bench* 

We wonder Mr. Stephen makes no 
provision for those cases in which there 
may be a difference of opinion among 
the Judges. Perhaps he thinks, and we 
believe, rightly too, that under the consti- 
tution proposed, no such contingency can 
possibly arise. We should certainly like 
to see a Bench composed of a bar- 
rister, a vakeel and a civilian, with the 
same official designation, and enjoying 
the same pay and emoluments, but we 
can on no account reconcile ourselves to 
the idea of a Bench being constituted 
with District and Sessions J udges and 
their Subordinates. 

Mr. Stephen, however, adds: “Moreover, 
some scheme should be devised by which 
the natives of different parts of the 
country should get a full share of the 
appointments given to their cotmtrymen 
in their own countries. It seems to me 
that the Natives of the Presidency towns, 
and in particular jfehe Bengalees, have at 
present an unfair advantage iu this 
respect.^ 

This certainly is an unmistakeable 
sigh of a heart too full of the milk of 
human kindness. Mr. Stephen is not 
however quite sure how his suggestion 
may be carried out. He says, “some 
ought to be devised by which the 
benefits of Government situations may 
be equalized among the inhabitants of 
the different provinces and districts of 
the British Indian Empire. We i^ally 
do not kJaow bow such a scheme’" can be 


devised, in the teeth of the fact, that all 
the parts of the coilhtry are not iequally 
advanced in knowledge and civilization. 
Such being the case, we do not under- 
stand how it may be possible to distri- 
bute the loaves and nshes of Govern- 
ment in equal proportions among the 
people. If “ the Natives of Presidency 
towns and in particular the Bengalee/' 
have a monopoly of Government offices, 
it is simply because they are better 
qualified to fill them than their ler' 
fortunate countrymen. Does Mr. Stephen 
mean that as a Bengalee occupies a- 
seat on the Bench of the Calcutta High 
I Court, a Santhal ought to occupy a similar 
place in tlie Court of Chota Nagpore. 
Keally the idea is unique. 

With reference to whaUs called the Non- 
Keguiation Districts, Mr. Stephen says : — 

“People constantly forget that law is 
a guide for the Judge as well as a rule 
for the public; and the fact that the 
public are too ignorant or careless to 
understand it, is no reason why the 
Judges should not know it. It is rather 
an additional reason why they should. 
The effect of popular ignorance on the 
subject will be, that the people will be 
helpless against any error into which the 
Judge may fall ; but this is an additional 
reason why the Judge s official superiors 
would keep a firm hand upon him.” 

Surely this logic is unexceptionable. 
It is certainly a great mistake to entrust 
the administration of justice in these 
provinces into the hands of gentlemen 
who are generally innocent of even the 
most rudimentary principles of juris- 
prudence. Why such gentlemen are 
considered specially qualified to dispense 
justice to an illiterate population, it 
really transcends our powers to under^ 
stand. Indeed, it is anything but reason- 
able to suppose, that persons, who have 
manifested a particular aptitude for 
parade drill, should, as a rule, likewise, 
excel on the bench as civil and crimi- 
nal Judges. This system evidently 
began in a mistake, but that is no 
reason why it should be perpetuajte^ by 
a strict adherence to that mistake* The, 
sooner it is rectifiedi the better for ^ 
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parties concerned. We all know what 
absurd decisions afe every day perpe- 
trated by these ''non-regujatiou'* Hakims 
—decisions which ai*© quietly submitted 
,to by persons whotsannot afford to appeal 
to the High Court. 

Mr Stephen thinks appeal to be more 
necessary in wild than, in civilized dis- 
tricts. He observes : — 

It may appear paradoxical, but after 
as tnuclv thought and enquiry as I have 
been able to give" to the matter, it ap- 
pears to me to be true, that complete 
simplicity and directness in the adminis- 
tration of justice are attainable only 
in comparatively civilized parts of the 
country, and that, in proportion as the 
population is wild and the habits of the 
people simple, greater complication in the 
machinery for administerting justice is 
required. 

In a highly -civilized state of society, 
people are aware of their rights, they are 
advised by lawyers who well know what 
it is necessary to prove, and their disputes 
ar© brought before tribunals fully compe- 
tent to deal with them. Hence, as a rule, 
there is no reason why the first trial 
should not be the last also. In pro- 
portion as the people amoug.st whom 
justice is to be administered becomes 
jude and uncivilized, the probability that 
the case will not be duly heard, and the 
facts relevant to tlie decision Avill not be 
disclosed on the first occasion, increase.s. 
On the other hand, resentment agaiiust 
injustice, real or supposed, is probably 
keener amongst wild than amongst civi- 
lized, people, and the notion of acquiescing 
in a legal decision, merely because it is a 
legal clecision, is altogether foreign to 
their habits of miud.^^ 

These observations are perfectly sound 
in themselves.. But if by a highly- 
civilized state of sofciety,"' Mr Stephen 
means the state of society as it prevails 
in what are called the Regulation Dis- 
tricts, he cannot be said to have studied, 
the country and its people to, advan- 
tage. To say that eVen in Bengsil, which 
IS admittedly the most^variced province 
in the British Indian Empire, the Suitors 
have the benefit of the advice of ** law- 
yers who well know what' it is /‘necessary 


to prove^^ or of the decision of tribunals' 
fully competent to deal with their dis- 
putes^* is simply absurd in the teeth 
of the fact, that the highest tribunals 
in the country are presided over by un- 
professional men who are selected at 
random from the Covenanted CivilServiee, 
Mr. Justice Phearis testimony of the utter 
worthlessness of the Mofussil Bar is al- 
most conclusive on the point In this 
state of things, there is no part of British 
India in which, according to Mr. Stephen, 
“the first trial ought to be the last*^ 
And yet Mr. Stephen denounces the 
natives as a litigious people. If they 
are not generally satisfied with “ the 
first decision,” it is simply because that 
decision, according to Mr. Stephen's own » 
admission, cannot be presumed to be of a 
very superior quality. A good decision 
always puts an end to litigation, but that 
is a rarity in this country for reasons 
which it is needless to recapitulate here. * 

Mr Stephen concludes: — 

The administration of justice in In- 
dia “ in several important respects 
contrasts most favorably with the ad- 
ministration of justice in England ; and 
that, if its shortcomings are remedied in 
a gradual manner and on a systematic 
plan and with a definite object in view, 
it is almost impossible to over-estimate 
the moral and general effect \^hicb it will 
ultimately produce upon the people at 
large, although its advantages must al- 
ways l)e greatly diminished by difficulties 
altogether inseparable from our position 
in India.*” 

We do not exactly know whether our 
judicial system “contrasts most favorably 
with the administration of justice iu 
England.'' Oue fact, however, must be 
admitted, that the administration of 
justice iu this coutitry is “ in course of 
improvement,” but this improvement 
cannot be considered to be complete be- 
fore the “powers that be*' make it a rule 
to recruit tfie judicial staff from among 
practising lawyers only. 

We will return to the subject in an 
early issue, and try to skech a scheme of 
judicial administration j such as in our 
opinion is calculated to remove the short- 
comings of the present system. 
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SCHEUDLE V. 

Acts of the Governor General of India in Gourunl, 


A4ita atMl 966tioD8 oinitaiu- 
ifig reference, > 


Section or Chapter of the former 
Code quoted. 


Section or Chapter of this Code to be 
aubetituted. . 


xvni ox im, », 19 

XXI of 2. 


XXTI of 1864, 08. 3 & 5 
Xin of 1865, s; 29 
0 . 85 

8 . 89 
* 0. 40 

0 , 41 

XIX of 1865, a. 9 
.IV of 1866, 8 . 30 

8 . 83 
8 . 34 
0 . 85 

XXIV of 1866, 0.11 

8 . 14 
0 . 15 
0 . 16 

ni‘ 0 f 1867, 0, 17 
XV of 1867, 8. 19 

’ xxn of 186 ;, 8. 14 
xxni of 1867, a. 5 

8 . 6 

I of 1868, 0 . 5 
VI of 1868, s. 19 

8 . 35 

XIII of 1S69* 0.2 

XVni of 1869, a! 18, ci: (5)1 
XXI of 1869, 0 . 30 

VIII of 1870, 0.6 . 

IX of 1871, »ch. II, Ko. 46 


61 
62 
63 

308 

309 
810 

* 811 
312 
313 
814 
23 

Chap. XIIl , , . , 

Sections 836 to 840 (bothinciu 
sive.) 

. 380 ... 

Chap. XXVI 

383- ... 

23 

Isections 336 to 340 ( both inclu 


380 ... 

IChap. XXVI 

385 

[Sections 336 to 340 (bothinciu 
sive.) 

380 

Chap. XXVI 
385 
61 
61 
61 

[Sections 248 to 255 ( both xnclu-| 
sire). 

|384 and 335 
61 
808 

land Chap. XX. 

61 
198 
and 364 
[Chap. XXII 
Chap. XlX 
61 

and,31(> 

Chap. XXII 


307 

518 

|519 

521 • 

522 

523 

525 

526 

527 
|528 

37 

Chapter XXXIII 

407, 409, 410, 411, and 412 

'287 

[Chapter XXXIV 
301 
37 

407, 409, 410, 411 and 412 
[287 

Chapter XXXIV 
[305 

407, 409, 410, 411 and 412 
287 

Chapter XXXIV 

1305 

|307 

307 

|307 

14.9, Chapter XVII and the pmvisions appli- 
cable to warrant cases. 

405 arid 406 

307 

521 

521 to 529 (both inclusive). 

307 

338 and 339 

334, 335, 337, 338, 330 and 340 . 

Chapter XL , ■ 

Chapter XXXVIII 

307 

536 

jChiqjter XL 


Acts of tlh6 Gwernor pf Madras in CounciL 


Acts and sections coutairi<- 
ing refeijjjnoti, . . 

Section or Cliapter of the 
forxi^er Code quoted. 

Section or Chapter of this Code to be 
substituted.. 

HI of 1864, ». 2» 

X of 1866, ». 116 

1 of 1866, 119. 3 <Q>d 6 
lot 1867 9.1 

chl^>: vI U 

Chap. XX : 

8.23, ' ..'.i 

Chap. I 

Chapter XXVII and sections 415 to 420 
(both inclusive). 

Sections 521 to 529 (both inclusive). 

37 ' 

< -hapter I 
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AcU of Governor of Aladrae in f7ottna7.— (Continued.) 


Acts find sectiottB contain- 
ing rc^crencp. 

Section or Chapter of the 
former Code quoted,^ 

Section or Chapter of this Code to be 

Bubstituted. ^ 

VIII of 1867, B. 4 

SB, 68 

142 

97 

183 


127 

377 


123 

378 


129 

381 


130 ' 

415 


131 

416 

, -* 

182 

417 


133 

109 and 110 


137 

117 ( firBb clause.) 

VIII of 1867, B. 4 

152 

124 


153 

125 


97 

183 

B. 9 

Chap. IV 

Sections 189, UO, Hi, 141, 147, 142, and 
Cliapter XII. 


Chap. V 

Sections 139, 161, 163, 164, 166, 166, 91, 


167, 168, m, 170, 174, 176, 176, 177. 
178, 179, 180, 181, 182, 183, 184, and 
185. 


Chap. VI ' 

Sections 92, 94, 95, 96, 97, 98, 99, 100, 
93, 101, 108 and 480. 


Chap. yiT 

Section 92, Clause sixth, latter part. 


Chap. VIII 

Chapter XXVII and Sections 416 to 420 



( both inclusive). 


Chap. IX ... ' 

Sections, 109, 110, 111, 114, 116, 117 first 
part, 89, 112, 102, 103, 379, 380, 11$, 

<1 

» 

With the exception of sectionss 

119, 120, 121, 123, 124, 125, 126, 127, 
128, 129, 130, 131, 132, 133 and 136. 


125 

385 


147 

121 


148 

) Re-onacted in Act No. 1 of 1872 (Evi-, 

1 

149 

150 ... . 

i dcnce Act.) 


154 ' 

126 


158 

130 


160 ... . 

132 


*161 

133 ' . t 


ira 

123 

III ot|jpi871, *. 132 

.■v *■ 

Chap. XX 

Sections 521 to 529 (both inclusive.) 

• 


AcU of the Governor of Bomhaij in CottnciL 


Acts and sections contaiu- 
. iug reference. 

» 

Section or (Hiapter, of the 
former Code quoted. 

Section or Chapter of this Code to be 
substituted. 

VI 1862. »• ^8 

61 ... 

307 

III ot 1867, 88 . 4 and 6 ... 

23 

37 

n of 1868, 8 . IS 

61 

307 

i 

■ i 

* 
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Acts of the LitMtnanuGovemor of Bengal in 


Abts a&d «ecti<m« coatai£i- 
lag rekr<»ao6. 

Section or Cliapfcer of the 
former Code ^^ted. 

Section or Chapter of thia Code to be 
suhatitajted. 

II of 1888, a. 7 

61 

S07 

VI of 1888, 8. 288 

61 

307 

llloflSe^s. 8 

23 

37 

8. 80 

61 

807 , 

VII of 1864, 8. 28 

Chap. VIII ... 

Chapter XXVII and Sections 415 to 420 
(both inclusive). 

lVof l865, ». 4 

Chap. XV 

Chapter XVI and the provisions applica- 
ble to summons cases. 

II of 1866, a. 48 

s. 61 ^ 

307 

VofJSea, 8. 61 

B. 61 • 

307 

11 of 1867, B. 14 

a. 61 

307 

HI of 1867, 8. 17 

a. 61 

307 

Vo£ 1867, 8. 4 

8. 61 ... 

307 

IV of 1871, 8. 19 

♦ 

Chap. XV 

' 

Chapter XVT and the provisions applicable 
to summons cases. 
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Act No. X of 1872. 

m COfe O F CRIMINAL PROCEDURE. 

CONTENTS. 


Fr«a]nbl«. 


> 


Section. 


PAET I. 

Chafthh I.— Preliminart, Repeal, Local Extent 
AND Definitions. . 

Section. 

1. Short title. 

Local extent. 

Commeneament, 

2. Repeal of enactments. 

Saving of special procedure. 

References to Code of Criminal Procedure. 
References in former Acts. 

Certain specified references. 

3. Pending cases. 

4. DeHnitions. 


PART II. 

CONSTITUTION AND POWERS OF THE 
CRIMINAL COURTS. 

Chapter II.— Of Criminal Courts. 

iS. Grades of Criminal Courts. 

6. What Officers to hold inquiries, 

7. What Courts to try offences, 

6. Offences under local and special laws. 

9, Appointment and removal of Judges and 
Magistrates. 

10. Saving of existing incumbents. 

11. Inquiry and” trial in case of European British 

subjects. 


' Chapter III.— Of Courts of Session. 

12* Sessions Divisions. 

18. rower to alter Divisions. 

14. Existing local jurisdictions of Sessions Courts 

to be Sessions Divisions. 

15. One Court for each Division. 

16. Appointment and poyrers of Sessions Judges. 

17. Appointment and powers of Additional and 

Joint Sessions Judges. 

18* Appointment and powers of Assistant Ses- 
sions fudges. 


Chapter iV*--OF HaqisTrates and their 
, Powers* 

19. Magistrates to be of three classes. 

20. Sentences which Magistrates may pass* 
Powers of Magistrates, first Class. 

Powers of Ma^trates, second Class. 
Powers of Magistrates, third Class* 


21. Powers conferred upon Magistrates. 

|, 22. Powers common to all Magistrates. 

23. Powers which Local Government and Magis- 

trate of the District may confer on Magis- 
trates of the third Class. 

24. Powers of Magistrates of the second Class. 

25. Powers which may be conferred on Magis- 

trates of the second Class. 

26. Powers of Magistrates of the first Class. 

27. Powers which may be conferred oh Magis- 

trates of the first Class. 

28. Powers of Magistrates of Divisions of Dis- 

tricts. 

29. Powers which Local Government may^ confer 

on Magistrates of Divisions of Districts* 

30. Powers of Magistrates of Districts. 

31. Saving of other powers. 

32. Irregularities which do not vitiate proceed- 

i 

33. When irregular commitments may be vali' 

dated. 

34. Irregularities which render proceedings void. 

The Maqistrate of the District. 

* 35. Magistrate of th^ District. 

36. Powers with which Deputy Coramissioners 
and Chief Executivo Officers of District 
may be invested. 

Subordinate Magistrates. 

^ 37. Subordinate Magistrates. 

Proviso. 

38. Power to determine local jurisdiction of a 
* Magistrate of District. 

39. Division of Districts into divisions* 

Existing divisions preserved. 

40. Local Government may put Magistrate in 

charge of division, 

, Delegation of power to Magistrate of Distnct. 

41. Subordination of officers to Magistrate of 

division of district. 

42. Special M^^gistrates. 

i 43. Mode of conferring powers. 

44. Transfer of criminal cases to Subordinate 

Magistrate. 

45. Procedure of Magistrate in oases beyond his 

, jurisdiction. 

46. Procedure when Magistrate cannot pass sen- 

tence sufficiently severe* 

* M^istrate may in the first instance commit 

accused for trial behire Court of Sessioii* 

47. Magistrate may withdraw or refer oases* 

48. L^m I Cjvomment may empower Magistrates 

of Districts to withdraw classes of caaes- 

49. Local Government may authorhse Mogiilttate 

^ of District to distribute business by loco- 

* Uties. 
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HAOlSTKATlS’id BEMCUES. 

SfSCTlON. 

50. Power to iuveet Mttgi<jtrAte8 sitiins as a bench 
with cor tain x^owere. 

51* PowerM oxcrciwblq auch bench in uhseuco 
of epoctil directionH. 

62. MngiHtrato of the Ui«fcrict may frame rules 
for guidance of benehoM. 

53. Magiatrato of way vaiy or annul 

rules made under eoclioi. 62. 

CONTtNllAStU ANX) AlTEKATION OP PoWLUS, 

*54. Powoi'» m vy ho \ .iru d or c.uu < Hod. 

56. PowotH ol olhu r t(u»poiaiil> t*u< C'^cMlmo; to 
vacaneiey in oUao oC MagiihAle ei lUrttrict 

66. Coutimiaueo of powein of olllcoih irju»^fotred. 


Cnamn V,— Op Public Prosri i Toua. 

67* App(»infcmenii of puhJic jnon'outor, 

6tf, Aj»polnlmt*nt may be for parricular enhe or 
gonoially. 

60. Pnvato porflon« may act as pio'^ocutors 
OT emx)loy coiiiwcl without permi^jaion of 
the Oourt. 

00, He may plead in all Courtii in caH's under 

his ebaige. 

Barrintor^, ^:c., privately iuatiuctcd to be 
under hiH diieciiuu, 

01, Blfect of withdiawdl <»f fhai«^e ly x^^ddic 

pios'cutor. 

62, Notice to public prosecutor of apiical iw 
COSOS prorfceutcd by him. 


ClumR VL— Tjtu rLAUB or Isqumv and Trial. 

03. Place for iinpury and tiial of ofiencc. 

64. High (Nmrt m-iy (Uhe or dirtcttiiol 

in dittiiul othoj theiu th it lu wUidi oil tuce 
was coumiitfct d. 

66. AcctiHi'd iiublc* in di^iin t v’lhoro act is done, 
or where couHcqueni c ensms, 

66. I'lace tor trial whole .ad olUuco by aciuon 
of relation to otlur otVencc. 

07. Place for unjuiry or tinil whine scene of 
ofl'enoe is unuertaiii , 
or uot m one district only, 
or oheuiv ii con turning, 
or ooijflists of hori ral ads. 

68. StnideisciH a thug, dacoily, or dacoity with 
minder. 

60. fiigli Court to decide, in ertfio of doubt, dis- 
trict where iiupiiiy ahall take jd,K *. 

70, Eilbet, on sentence, of holding invc.itigation, 
inquiry or iri<d in a rung dutUmt, 


CuAPTiin VI!.- Op CmmAL .ronT$nic'no5i 
OVLB BohophaK Biunau Sunjnets. 

71, V.uroxnMu Biili^h aubjods.*' 

72. Ollie<TK who may iiiquiie inio and Iry olTcncos 

uiminiUcd by Kuiopean Brifciah pubjtvts, 

71, Who WLiy hoiii compliUUt-i and iwsvw pioccsijl^ 


Section. 

7 i. Magisti atos djj^he first class being European 
Jhitish hubjecta, and Justioos of the Peace, 
may inquire into comx>Umts against Euro- 
pean British subjects. 

When Mich Magistrate may try, and cAteUt 
of his jnrirtdiction. 

75. AVhen commitment is to bo to Court of Sob- 

Hion. 

When commitment to be to High Court, 

76. JuriHiliftioi) ot Coin t of Session. 

When Sivbious Judge liads his powers in- 

iub'qii itt' 

77. iVocoiluiy a hen Scpmohr Judge is not a 

Bmopean Bi it i si i subject. 

76. Mode of conducting trials by Court of Schhioq. 
70. Appeal from coiivjotiou of such subject by 
Mngihtrate. 

80. App(‘.il Irom conviction by Court of Seflsion. 

81. lliqht of Buiopeau Ihitisb subject under 

detention to aiiply for oidci to produce his 
person. 

Proceduie on such fti>)>Uciition. 

82. Power of High Courts as to issue of writs. 
33. IhcK'oduie on claim of European British 

subject to he dealt with oh such. 

8i. Kill lire to plc.ui^tatus a waivor. 

85. Trial ol peibou not u European British sub- 
ject mirier this chapter. 

|F 86. Prucoduieof High (Vuits. 

37. Proceedings against Euroi»oan Bxitish subjects 
to be regulated by this Act. 

8S. Plaot of cunhuemeut. 


PABT III. 

OF TUB POUCE. 

Chapter VIll.— Of itncits of wnrea tnformatiqk 

MUbr BE GIVEN To 1UB I’oLlCF, AND DUTY OF 
.TUE I’UBLK', 

« 

&D. All peir»oiis to gno iufoim.itiim of , coriain 
oth'iices, 

60. Lindholdirs and otheis bound to loxiort cei- 
t.iin matbei*o. 

01. Ail xicihons tt) assist Magibtrato and Police 
in cetiain ca.sos. 


CuArTER IX.— Or Arrest wituqut Warrant. 

92. When Police may ari'cnt without w,irrant. 

93. Pel son ehargoil refusing to give his nauie 

and losidcuco. 

94. Arrest of vagabonds, 

95. Police to jirevont ceitain offences. 

06. Information of design to Qoinmit such 
offences. 

97. Airpst to preveM such offences. 

9S. Inpiiy to public x>ioperty, 

9J Ing^H'ss to bo allowed into house entered by 
peiKou of whom Police in ocaroh. 

100. Piocrtdure wboie ingress not obtainable. 

101, Perron arrested to be taken before Magistrate 

or officer in charge of Police Btation. 
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Sfijcirow. 

102. Prodedufe wken FoJto^^Scer deputes subor- 
dinate to arrest without warrant. 

108. Folice may pursue oOSenders into other juris- 

dictious. 

104. Detention of Offenders attending Court. 

Of Abukst bt fbivate Persons. 

105. Arrest by private persons. 

100. Arrest of deserters from British ships. 

1 O 7 . How to proceed with person arrested. 

X08. Offence committed in Magistrate's presence. 

Chapter X.— Powers of the Po^-ice to 

INVESTIGATE. 

109. What offences Police officer may investigate. 

110. What offences Police may not investigate. 

111. Saving of powers vested in Police by special 
' or local law. 

112. Complaint to Police to be in writing. 

113. Complaint in iion>cognizable cases. 

114. Upon informat ■'«), &c., Police officer in charge 

of station to proceed in person or depute a 
subordinato. 

115. Preliminary inquiry. 

116. Where local investigation dispensed with. 

117. Where Police officer in charge sees no suffi- 

cient ground for investigation. ^ 

118. Police officer’s power to summon witnesses. 

119. Oral examination of witnesses by Police. 
Proviso. 

120. No inducement to be offered to confess. 

121. Police not to record statement or confession, 
proviso. 

122. Powers of Magistrates to record statements 

and confessioiis. 

123. Investigation by Police, 

124. Accused not to be detained by Police more 

than twenty-four' hours without special 
authority. 

125. procedure of Police in case of deficient evi- 

dence. 

126. Daily record of proceedings, 

127. Report of Police officer. 

128. Admission t(^ bail. 

129. Bail not to be excessive,^* 

Terms of security, 

180. Complainants and witnesses to execute re- 

cognizances to appear. 

181. Complainants and witnesses not to be sub- 

jected to restraint. 

R^uaant complainant or witness may be for- 
warded in custody. ♦ 

1 82. Police to report apprehensions. 

Discharge of person apprehended. 

138. , Police to inquire and report on unnatural and 
sudden deaths. 

184. Power to summon persons. 

185, Inquiry into cause of such death by nearest 

Magistrate. 

Substitute for officer in charge of Police- 
station during his absence or illness. 

187. Powers of superior officers of Police, 

188. Assistant District Superintend ent of Police 

may exercise powers of District Superin- 
tendent. 


PART IV. 

, OP PROCEEDINGS TO COMPED 
APPEARANCE, 

Chapter XL— Op Complaints to a Magistrate. 
Section. 

189. Processes. 

140. When summons or warrant may bo Ifisued. 

141. Who may entertain complaints. 

Effect of reference. 

Effect of complaint or Police rcjtort. 

142. "Who may act without complaint. 

Comjdaint or sanction required in certain 

cases. ^ 

148. Who may commit for, trial. 

144. Ex.auii nation of complainant. 

Effect of irregularity. ^ 

145. Procedure by Magistrate not empowere 1 to 

hear complaint. 

146. Postponement of issue of process* 

147. Dismissal of complaint. 

Issue of process. 

148. In what cases a summons may issue. ■ 

149. In wliat cases warrant may issue on com- 

plaint. 

1 50. Warrant to arrest if sumiponB not obeyed. 

15 n Magistrate may dispense with personal 

attendance of accused. 


CHAPTER XIT. 

Of the StrufMONS. 

152. Form of .suniraon.«t. 

153. Summons by whom served. 

154. Summons how served. 

165. Service when arjonsed cannot be found. 

156. Issue of warrant in addition to summons. 

157. SuimnouB or warrant for oxTonce committed 

beyond local Jurisdiction. 

158. rrovit>h)ns in this chapter to form, service 

and issue of summons applicable to all sum- 
monses. * 


CHAPTER Xlir. 

Of the Warrant. 

J59. F(»rm of warrant. 

Effect of warrant of arrest* 

160. Magistrate may direct bail to be taken. 

Bail-bond to be forwarded. 

164. Warrants to whom directed. 

162. Warrant may be directed to landhol<ters> Ac. 
laa! Warrants directed to any person other than 
a Police officer. ' 

164, Warrant to several persons. 

166. Warrant directed to Police officer. 

166. Ma^strate issaing w'ax'rant may Buperiatend 

its execution. 

AntJ&i* in presence of Magistrate. 

167. Where warrant may be executed. 

168. Magistrate may issue wamnt for execution 

in places outide his jurisdiction. 




IV 


Samoi?. , ' ' . 

Proo^uM on petsdii^ 0^ .whom 

WArii^nt w«s iSBtiJ$d, ., 

170. meedurd hv MogiiitmU bofore whom arrest- 
ed pejrsob b Wotiight. 

171* Proelmatiou fer peirsod absconding. 

172. , Attachment i^repeHy a£ person abscond- 
ing. , 

172. Beatoxntion of forfeited property, 

174, Jtfe^^twte'a procedure on arrest under his 
own Wrrant lor offence committed out of 
hi|jj^p4sdiction. 

172^*, PrOwure where such warrant issued by 
Subordinate Magistrate. 

170. HotifioaUon of substance of warrant. 

177. Wafrant how execute A 

,170. Besisting endearour to arrest. 

170* Se^ch of house entered by person agaipst 
whom wanlant issued. 

380. Breaking of door or window. 

181. Breaking open eenana. 

182. No unnecessary restraint. 

.188. Person arrested to be brought before Magis- 
trate. 

184. Inducements to disclosure or confassion. 

180. Provisions as to warrant and its execution 
. ' and issue a^^licableto all warrants of arrest. 

.jj, m> 

PARTY. 

QF INQUIRIES AND TRIALS. 

CBAFTJtB XIV.— PbIELIMINABT. 

180, Bight of aocusad to be defended. 

Where accused person does not understand 
the proceedings. 

187. (himinal Courts to be open. 

188. Compounding offences. 


CHAPTER XV. 

Op Ikquibt Wfo Cam tbiablb bt the Coubt of 

Session ob Hiob Coubt. 

* 

188. Procedure in preliminary inquiries, 

180^ Examination of complainant and witnesses 
for ]^roseoation. 

18t*; Ejmminatibtt to be in presence of accused. 

Aoeused may cross-examine. 

182., IPbwerof Magistrate to summon and examine 
aby i^rson. 

198. SIxammEtion of accused. ' ' 

194. Adjourmnent of inquiry and remand. 

190. Whin accused person to be discharged. 

190. When accused Is to be committed for trial. 
197^ When commitment to, be to High Court. 
19A Contents o| chazge. 

Copy of charge. 

199. Copy Of ^rge to be lumishe<l to accused. 
20O« lost of witnesss9^fo^delem9eon^f^ 

Further list. , )■ ■ 

20!« Copies Of dqpbMlhms to be Wished to ao« 
cused. >; ", - 

202, When made, 

aotiee to Oovemmeht pmseouton 


CHAPtEBXVI. 

Of the Tbial of BdItuoNs oasibs B7 MaomAATBB' 
Sbction, 

208. Procedure in summons oeaes. 

Object and effect of oomplai&t. 

When notice is defective, 

204. Accused person may be admitted to ball or 

allowed to be at large on his personal recog- 
nizance. 

205. Noh*appearanoe of complainant. 

206. Substance of complaiut to be stated. 
Conviction on admission of truth of complaint. 

207. Procedure when no such ^mission is made, 

208. Adjournment. ' \ ^ 

209. Compensation in cases of frivolous or vexa- 

tious complaints. 

Recovery of such compensation. 

210. Withdrawal of complaint. 

211. Acquittal. 

Sentence. 

212. Effect of dismissal. 


Chaptbb XVII.— Of the Trial of Warrant 
Cases bt Haoistrates. 

213. Procedure in warrant cases. 

214. Sections 190 to 194 to apply. 

215. Discharge of accused. 

216. Charge to be drawn when offence is apparent- 

ly proved. 

217. Plea. 

218. Defence. 

219. Evidence for the defence. 

220. Acquittal. 

Conviction. 

221. How the Magistrate is to proceed when, after 

commencement of trial, be Ends the case 
beyond his jnrisdiction. 


Chapter XVIII.— Of Summabt Trials. 

222. What offences may be tried summarily. 

223. Power to invest Magistrates with power to 

try summarily. 

224. Power to invest Bench of Magistrates invest- 

ed with ffret class magisteii^ powers. 

225. Power to invest Bench of Magistrates invest- 

ed with less power. 

226. Procedure for summons and warrant oases 

applicable with certain exoeptiona. 

227. Record in cases where there is no appeal, 

228. Record in appealable cases. 

229. Language of judgment. 

230. Bench of Magistrates may be empowered to 

employ clerk. 


Chapter XIX,— Tbxal bt Cooet of Session. 

281. Cognizance of offences by Court ^ Session. 

282, Trials to be by jury or witl^ assessors. 

288. Local Oovemment may omw triels before 
Court of Seexion to be by jury. 

284r, Jury for trial of Kurppeane oi* Atnmicaiuu 
Election to be tii^ without juiy; 
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285* Trial balore Court of *j3«8»ioii to be con- 
^ ducted by Public Proaecutor, Government 
Pleader. 

SS6. Number of jury. 

237* Commencement of trial. 

Plea 6£ guilty. » 

288. Befusal to plead or claim to be tried. 

289, Asseseore bow chosen. ' ^ 

240, Jurors to be chosen by lot. 

241, Jury for trial of persona not Europeans or 

Americans, 

242, Jury when Europeati or American charged 

jointly with one of another race. 

248. Names of jurors to be called.” 

Objections to jurors. 

244. Grounds of objection. 

246. Juror to understand the language in which 
evidence is given or interpreted. 

246. Foreman of jury. ^ 

247; Examination of witnesses. 

248. Examination of accused before Magistrate to 

bo evidence. 

249. Evidence given at the preliminary inquiry 

admi8sib\e. 

260. Examination of accused. 

251. Defence. 

262. Prosecutor’s right of reply. 

263. View by j ury or aseessors. 

264. Procedure when juror becomes unable to 

attend. 

266. Assessor's opinion and charge to jury. 

256. Duty of Judge. 

257. Duty of Jury. 

268. When juryman or assessor may be examined. 

259. Procedure when assessor is unable to attend. 

260. Jury or assessors to attend at adjourned 

sitting- 

. 261. Cases tried with assessors, 

262. Decision vested in 'Judge. 

263. Cases tried by juries. 

Verdict to be given on each charge. 

Judge may question Ju^. 
procedure where jury differ. 

264. Adjournment. 

Postponement of trial. 

266. The same jury or assossora may try in suc- 
cession several offenders. 


PART VI* 

APPEAL, REFERENCE, AND REVISION, 
CHAmn XX.— ApPUAts, 

266. Appeals from officers exercising powers less 

than those of a Magistrate of the first class. 

267. Appeals in bad livelihood oases. 

268. Appeals from convictions in contempt cases. 

269. Appeal from Magistrates. 

270. Appleby persons convicted by officers in- 

vested under section 36, 

Appeals from convictions of Assistant Ses- 
sions Judges. ^ 

271. Appeals by persons convioted by Sessmn 

Court. 

272. No appeal H case of Ajqmttal, except on 

behalf of Government. 


SeCWK. 

273. No appeal in petty cases. 

274« Apl^aila from summary convictions. 

Saving of sentenoos on European British 
subjects. ' 

276* Copy of sentence to accompany petition. 

276. Copy of sentence or order to be furnished. 

277. Procedure when appellant in jail. 

278. Rejection of ap^al. 

279. Notice of appeal. 

280. Appellate Court may alter or reverse finding 

and sentence, or enhance a sentence. 

281. Suspension of sentence pendinglappesd. 
Release of appellant on bail. 

282. Appellate Court may make or ^direct further 

inqmry. 

283. Finding or sentence when reversible by 

reason of error or defect in charge or pro- 
# ceedings. ^ 

Appellate Court may reduce punishment. 

284. Procedure in case of conviction by Court 

not having jurisdiction. 

285. Finality of orders on appeal, 

286. Unless otherwise provided, r.o appeal to lie 

from judgment order or sentence of Cri- 
minal Court. 


CnArxER XXL— Rkfsrenck. 

287* Sentence of death. 

288. Power of the High Court to confirm sentence, 

or annual conviction. 

289. Power to direct further inquiry, Ac. 

290. Confirmation or new sentence to be signed 

by two Judges. 

291. When High Court consists of one Judge. . 


CHAPTER XXII. 
Supbrintbedencb and Revision. 

292. Power of High Court to make rules. 

293. Calendars of trials by Subordinate Courts. 

294. Power to call for records . of Subordinate 

Courts. 

296, Powers of Court of Session and Magistrate 
to call fur record of Subordinate Courts. 

296. Report to High Court. 

297* Powers of revision. 

Power to order commitment. 

Power to alter finding and sentence. 

Proviso to power of ritering finding. 

Power to annul conviction. 

Power to annul improper and to pass proper 
sentence. 

Suspension of sentence. 

Powers of revision confined to High Court. 
Optional with Court to hear parties. 

298. Courts may order enquiry. 

299. Order or revision to he ceriiffed to lower 

Court or District Magistrate. 

300. Provisions of section 288 to epply* ^ ^ ' 
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Seowoi^: ; ; ':i , 

501. $n cashes referred to High, Court 
oouSr!b!iattO)i. 

502. -CiWt'tv&f Bewio^ mood copy of finding and 

•iieiiteiice to Dwtiict Magistrate. 

Wa^ttcutof Ei^ution. 
l^oed&r© after sentence passed by Court 
, ^ ' hilftfjor to Session Court. 

30S. Form and direction of warrant of commit* 
ment. 

304, Warrant with whom to be lodged. 

305, ' Exeotttion of sentence under aection 301 or 

302. # 

806. Postponcjment of capital sentence on preg- 
' nant woman. 

307. Levy of fine. 

Section to w^hat cases applicable. 

Who may issue warrant. 

SOS. Payment of fine in compensation. 

300. Imprisonment in default of payment of line. 
Proviso as to cases decided by a Magistrate. 

810, Whippingt if awarded in addition to imprison- 
ment, when to be infiicted. 

Sll, Mode of inflicting the punishment. 

312. Punishment not to lie inflicted if ojOfender not 
in fit state of health. 

Stay of eaLecution. 

JTot to be executed by instalments. 

. 318« Procedure if punishment cannot be inflicted 
under the last section, 

314. Sentence in cases of simultaneous conviction 
of several offences. 

Maximum term of impriscnmont. 

815. ^rial of previously convicted persons. 

Proviso. 

816, Currency of sentence on escaped convicts. 

317. Sentence on offender alrjeady sentenced for 

another offence. 

Proviso. 

818, Confinement of youthful offenders in reform- 
atories. 

819*. Governor, General in Council to appoint 
plaeeS^ to which persons sentenced to trans- 
' - , pbrtatioo may be sent. 

Local Government to direct removal of such 
persons to places appointed. 

320, Person sentenced to transportation while 
undergoing transportation under previous 
sentence need not bo removed. 

821. Sentence of death. 

822. Power to remit punishment. 

Power to copamute punishment. 

PABT VUI, 

, ' 

Ems, 0® ^toencs 
is.'CaiMiKAL Cases* 

823, Evidett<ii of medical' witness, ' I 

Court may summon medical Witness. 

324. Accused may, bo convicted on his own plea, . 


Sbctiok. 

325. Heport of Chemical Hxsifiuier, 

Genuineness of signature may be pmumed* 
826. Previous conviction or acauitWI how proved* 
3271 Record of evidence in the' absehce of the 
accused. 

828. Conviction^ on eviderice partly recorded by 

one Magistrate, and partly by another. 

829. Committments on evidence partly recorded, by 

one officer, and partly by another valid,' 

330. When a commissioh may issiie. 

Mode of issuing oommissioai. 

Prosecutor and acctised may examine witness. 
Procedure when commission is required in 
Magistrate’s cases. 


CHAPtER XXV.— Evidence how taken. 

881, Examination of complainants and witnesses. 

332. Maimer of recording evidence. 

333. *In summons cases and in trials by Magistrates 

of the first and second classes of certain 
oifonces. 

834. In all other cases, before Magistrates and in 
all proceedings before Courts of Session, 
Evidence in English. 

Memorandum when evidence not taken down 
in waiting. 

386, Local <lovemment may direct evidence to be 
recorded by Sessions Judge or Magistrate 
himseU in his veniacular ; 
or iu English or in language in ordiuary use 
in district, * • 

386. In cases referred to in section 833, Magistrate 
may record as provided in section 334 or 
section 835. 

337. Local Government to decide what language 

is to be held to be.in ordinary use* 

338. Form of record of evidence. 

339. Procedure in regard to evidence when com- 

pleted, 

340. Intei’pretation of evidence to accused or his 

agent. 

341. Remarks respecting demeanour of witness. 

Op the Examination op accused Peksons. 

342. Accused may be questioned. 

343. Accused not punishable for refusal to answer. 

344. Ko influence to be used to induce disclosures. 
845. Accused wot to be sworn. 

346. Examination of accused how recorded, 

847. Magistrate may tender pmdon to accomplice. 
348. High Court or Court of SAsion may direct 
bender of |>ardon. 

849. When Magistrate, Court of Session* or 'High 
Court may direct commitment of person to 
whom pardon has been tendered. 


CNAWER XXVI.--OP SKOURJNG THE ATT|!»2>AN6» OF 

Witnesses. 

350. Procedure for bbteining attendance of wit- 
nesses. , 

851 ^ Pow^ to summon tnaiterial vnitneesi or exa- 
mine person presmit 


{Sbotios#. 

853, When warrant of arrefit may is#ua in first 
instance. 

883. Procedure when warrant cannot be served. 

864. Belease of attached property of witness 

appearing and satisfying Court or Magis- 
trate. 

Sale of property of witness not appearing 
or not satisfying Court or Magistrate. 

365. .Arrest of person disobeying summons. 

866. Committal of person refusing to answer. 

Inquiries. 

357. In inquirioB preliminary to commitment. * 
Power to summon supplementary witnesses. 

358. When accused per.son is to be comnutted. 

359. Refusal to summon unnecessary witness, 

unless deposit made. 

360. Recognizances of prosecutors and wifcne-s.ses. 
Detention in custody in case of refusal to 

attend or to execute rocognizauce. 

Summons Oases. 

361. In summons cases. 

Warrant Cases. 

363. In cases tried upon warrant. 

SifssioNS Trials. 

363. Bight of accused as to examination and sum- 

inoning of witness. 

364. Procedure in case of witness refusing to 

answer. 

Op securing Documentary Evidence. 

865. Procedure for obtaining production of docu- 

ment required as evidence. 

366, When warrant for search fur documents may 

issue. 

867. Power to impound document produced. 


Chapter XXVII.-— Op Search- Wariunts. 

368. Search-warrant when grautablo, 

369. Procedure as to letter iu custody of Postal 

' Department. 

370. Direction of search-warrant. 

371, Warrant to Police Officer may be executed by 

his subordinate, 
findorsernent. 

372, Execution^Of search-warrant out of district 

in wliich Mued. 

373, Search-warrants may in emergency be execut- 

ed without endorsement. 

Thing found to be taken to Magistrate within 
, whose jurisdiction it is found. 

Order thereon. 

874. Ih?ocedure,iu such cases within Presidency 
town, 

375. Magistrate may issue search-warrant to be | 
executed in jurisdiction of another Magis- { 
trate. , | 

876, Magistrate may send searcU-w rrant by po^t - 
to Magistrate of another District or dlvi- ; 
fiion of District. , | 

. JSndoi«ein«nt and execution by such Magis- 
trate. ' ' '' i 


Sbotok. 

iMrecition ©]? warrant to bo executed in 
eidency town. 

377.4, Search of house suspected to contain, stolen 
property or forged documents. 

878. Magistrate may attend )iersoually. » 
Magistrate may direct search in Jiis presence, 

879. Search by officer in charge of Police-station. 

880. When officer of , l^olice-station may require 

another to issue search-warraut. 

381. Inspecliott of weights and measures. 

382. Persons iu charge of closed house to fllow 

search, 

383. Place to be searched may" be broken open. 

884. Breaking of ^enaua. 

385. Search to bo made in presence of witnesses. 
Occupant of place searched may attend, 

3$6. Mode of soarnhiiig women. 

387. Search of arrested i>ersons. 


PART IX. 

PBOCEDUEE INCIDENTAL TO INQUIBT 
AND TKIAL. * 

CiiAPTKE XXVIIL— Bail. 

388. When bail shall be taken. 

3S9. Bail not to be taken for certain offences. 
When bail may be taken. 

390. Power to direct admission to bail. 

391. Recognizance of accused and sureties, 

392. Insufficient bail. 

393. Bail may b(3 taken at any time before con- 

viction. 

394. Discharge on bail. 

39,'). Disoh.vrge of suretie-s. 

396. Procediire to compel payment of penalty by 

accused. 

397, Procedure to cony)eZ payment of penalty by 

sureties, 

398, Iu what c.ases the powers given by sections 

396 and 397 may be exercised. 

Remission of part of penalty. 

Revision of orders. ^ 

High Court or Court of ^Session may direct 
Magistrate to levy sum forfeited. 

399. Deposit may bo made instead of bail. 


Chapter XXIX.— Formation op Lists op Jurors 
AND Assessors and their Attendance. 

400. List of jurors and assessors. 

401. Publication of list. 

402. Revision of list. 

403. Annual revision of list. 

404. Jurors and Assessors. 

405. Disqualifications, 

406. ‘Exemptions. * 

Iverson exempted is not bound to avail him- 
self of his right of exemption. 

407. Court to summon jurors. 

408. Summoning and empannelEng Jurors 

gtfCvion 234. * 

409. Form and service of summons. ' 

410* Power to summoa another i^t of jurors or 
assesson)^' 


Skcwon. 


411, Servioa of dummopii on officer of Qovem<« 
tnent, 

412i Court may excuse ettendanco of juxpr or 
assessor. 

418. List of jurors or assessors attending, 

414* Penalty for noU'^ttendance of juror or asses- 
sor. 


P|4m& XXX.— Misoxllaweous Provisions. 

410. Procedure by Police upon seizure of sboleu 
property. 

Sale Of perishable property. 

416. Procedure where owner of properly seized 

unknown. 

417. Procedure if no claimant appears withtu six 

months* 

418. Order for disposal of property regarding 

which offence committed. 

410. Stay of such order. 

420. Order Wiiy take form of reference to Magis- 
trate of District. * 

421 V Expenses of complainants and witnesses. 

422. Interpreter to be bound to interpzet truth- 
fully. 


Chapter XXXL—LrNATics. 

428. Procedure iu caso of accused being lunatic. 
424. When occusckI appears to have beeu insane. 
420. Procedure ia case of person committed before 

a Court of Session being lunatic. 

426. Bclease of luuatic x>eudiiig investigation or 

trial. 

Custody of lunatic. 

427. Resumption of inquiry or tiial. 

• 428. Pronedure on accused appeariug before Magis- 
trate or Court of Session. 

429. Finding in case of acquittal on ground of 

being lunatic. 

480. Person so acquitted to be kept in safe cus- 
tody. 

431. Lunatic prisoners to be visited by Inspector 

General. 

432. Proceduro where lunatic prisoner is leported 

oapable of making his defence. 

438. Pjucedure where lunatic confined under sec- 
tion 430 is declared oapable of being dis- 
ehaxged. 

434. Peiivery of lunatic to caro of rolative. 


Chapvkh XXXlI^CoNTBfliPTs OP CouRr. 

435. Procedure in certain cases of contempt. 

*436 Procedure where Couit considers that ac- 
cused fhould be imprisoned}’ or Bned more 
than riipt^es. 

437. Discharge of offender on submission or apo- 
logy. 

433. * Pnimura when offender is a Europosn Biitish 
aul^jec# 


TARTX. 

CHARGE, JUDGMENT, AND SENTENCE. 
Chapter XXXI IL— Of the CiuRaE. 

Form of Chaboes. 

Section. 

489. Cliarge to state offence. 

Specific name of offence, sufficient statement. 
How stated where offence hds no specific 
name. 

What implied in charges. 

Language ui charge. 

Previous conviction to be set out in chargo. 

440. Particulars as to time, place and person. 

441. When manner of committing offhnee must be 

stated. 

442. Forms iu schedulo. 

443. Effect of errors. 

444. Prisoner may apply for amendment. 

415. Court may amend a charge. 

446. How Court of Session may deal with charge. 

447. When trial may proceed immediately after 

amendment. 

448. When new trial may be directed or trial sus- 

pended. 

449. Prosecutor and accused person may recall 

witnesses. a 

450. Previous sanction to be obtained if offence 

in new charge required it. 

451. Effect of material oi roi . 

Joinder of OnAnoss. 

462. Separate charges ior distinct offi iices. 

458. More offences than one of same I ind may be 

charged within a year of each oiiii.r, 

451. I. — ^Trial of moie than one ofieiice. 

11.—- One offence falling within two definitions. 
HI. — Acts severally constituting more than 
one ofl’ence, but collectively coming with- 
in one defiuitiuii. 

. 455. Where it is doubtful what offence has been 
committed. 

456. When 'a person cliargrd with one offence he 

can be convicted of another. * 

457. When offence proved iuoluded in offence 

charged. 

468. What persons may be charged jointly. 

459. Withdrawal of remaining char;^ on convic- 

tion on one of several charges. 

Previous Acquittals or Convictiqns. 

460. Person once convicted or acquitted not to be 

tried for same offence. 

Chapter XXXIV.— Of the Judqment, Order, 
AND Sentence. 

461. Judgment to specify offonoe. 

Judgment in the alternative. 

462. When judgment is to bd proncunoed. 

463. Judgment to be written in English or Ian* 

gusp^ of District. 

Proviso. 

464. Judgment what to contain* 

Judgment to be translated. 


1873.] Civil ' TUB lai^ observer. Bulings. 33 


Judgin^t of tho Lords of the Judicial 
Go^iimiitei of the Privy Council on the 
Appeals of Sadnt Ali Khan v. Khajeh 
AbdoolGminee and Khajeh Abdool Gunnee 
V. Mussuniat Zamoorudoommsa Khanum 
from the High Court of Judicature 
Fort William in Bengal; ddioercd 22 nd 
January 1873. 

Present : 

8ni James W. Colvil®. 

Siu Barnes Peacock. 

Sir Montague E, Smith. 

Sir lloiiERT P. Collier. 

Sin Lawrence Peel. 

Hold that tlio payment of mc^sno profit^* iaktm to in 
cLirle mit witbiti 12 years is ovideuc'o of a recogtiitiuu t>t 
tlio KOinindar’b title t<* tho rent, wljichissnftiriontL'iox- 
cludo Uirt i)otio7i of* an adverse po,s.«! 0 }>M<m fur more than 12 
years before the ihi tituliou <if a suit. 

Hold that where tlu' 1 1 iidi Cuiirt has exercised its dia- 
crotiou In a matter whoroin the law gives it a <liserotioii, 
their Loidsbipa in Privy Council would not ufjon light 
ground intorforc witli tho oxorciso of that tliserrtion 

Held that in Huits under Section 10, Act VI J1 of I851>, 
tho Courts imust moo that tho declnrjiti(»n of right may bo 
tho fuunclatiun of relief Id bo got soiinewhore and that this 
condition is snlFicienUy answered if a Iduintiff has no other 
0(mse<picntial relief in his mind than the right to try his 
claim to onhunce the rout oi a tontiro in a luriun, which 
aluiio can enterhun auch ui than cement biiits. 

In delivering j 11 Jgrnent upon these appeals 
tlieir Loi'dsliips think it necessary, in tho 
first place, briefly to review the history of 
this litigation. 

Pyz Ali Khan, a Mahornmedaii zemindar 
in the district of Myinensing, died un the 
IGth of December 1824, leaving two widows 
and a son. The son is the Appellant in the 
first, and the husband of the llespondeiit in 
the second appeal. 

The widows were Shiims-ooii-nessa and 
Ileazoon, who was tlie mother of tho Appel- 
lant Sadut Ali Khan. Fyz Ali Khan, upon 
the occasion of his marriage witli Shiims- 
oon-nessa Begnm, had contracted to give 
her a certain dower, of which one third was 
to bo prompt ; and it appears to have been 
agreed on the same occasion, that he should, 
in satisfaction of that ])ortioii of the dower 
which was prompt, make over to her, as he 
accordingly did make over by a kabiiinaraah, 
22 villages forming part of his zemindary. 
A partition was then in the course of being 
made between him and his co-sharers in the 
larger zemindary of which that property 
which, for the purposes of this suit, may 


be called his zemindary, was part*, on that 
partition three of the villages comprised in 
the kabinnamah fell to the lot of one of 
his co-sbarors ; and it is contended on the 
part of Sadut Ali, that thereupon an 
ikrarnamah was, a year after the marriage, 
executed by Fyz Ali, by which he subs- 
tituted three other villages forming part of 
liis zemindary in the place of those three 
villages, and created a sub-tenure or depend- 
ent talook out of the 22 villages as then 
constituted under the name of Russoolpoor, 
on which he received agross rent of Rs, 49. 

In the second suit a considerable contest 
has been raised as to .the genuineness of the 
ikrarnamab, but it is perfectly certain that 
by some means or another the substitution of 
tho three new villages for the throe former 
villages did take place; and that whereas 
tlio kabinnamah was silent as to tho reserva- 
tion of any rout, tho 22 villages were after- 
wards held upon the terms of paying a rent 
of Rs. 49. 

It will bo more convenient, since it is 
necessary to keep the two appeals in some 
nicasuro distinct, to consider the objections 
made to the genuineness of tho ikrarnamah 
when their Lordships come to consider that 
suit, and to assume that, either by the 
ikrarnamah or some other means, the 
22 villages really did become a sub-tenure 
paying one rent of .Rs. 49. 

Immediately upon the death of Fyz Ali 
there began a litigation concerning his 
estate, which has continued nearly up to 
this time, and constitutes an amount of 
litigation concerning one estate whicli one 
would fain hope is singular even in India. 
Their Lordships do not think it necessai^y to 
go through the history of that litigation 
further than may be required in order to 
shew the precise relation in whicli tho 
parties to these appeals stand to each other. 

The first suit was brought by Reazoon 
Begum, on her own behalf and as guardian 
of her infant son Sadut Ali, against Sliums- 
oon-iiessa Begum, who had got into posses- 
sion of the whole estate ; and had called in 
question tlie marriage of Reazoon with Fya ^ 
Ali and the* legitimacy of Badut Ali in order 
to establish the right of herself and her son 
to share in tho estate. 

That suit went through all the Indian 
Courts, and was ultimately brought before 
this Committee. In 1844 Her Majesty 
made a final order affirming the decisions 
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of the Indian Courts, which were in favour 
of the rights claimed by the plaintiffs. 

Pending that litigation, Khajeh Alii Mol- 
lah, the father of the party who is the Pee- 
pondent in tlie first appeal and tJie Appellai^ 
ill the second appeal, had made advances 
to Beazoon for the purpose of enabling her 
to carry on her suit; and, as is usual in 
India, iliose advances ended in an arrange- 
ment by which she agreed to give him one 
moiety of whatslionld be recovered in tliat 
suit, Ibat agreement was afterwarils con- 
firmed by Sadut All ivhan upon obtaining 
his majority ; and there is no question now 
upon the present appeals, that it was a good 
and binding agreement, and that it was the 
foundation of the title of tlio present 
Khajeh, who has succeeded to tlie rights of 
his father. 

It is not immaterial, with reference to 
some of the arguments which have been 
addressed to their Lordships at the bar, to 
observe that although the agrecuient was 
originally for one moiety, which M’ould be 7^ 
annas of the 15 annas which wore finally 
decreed to the mother and her son, the 
Khajeh, upon a representation founded on 
the existence of the sub-tenure and the 
poverty of Beazoon and her son, agreed to 
waive his rights as to half an anna, and that 
the ultimate arrangement was that he should 
take only 7 of the 15 annas. It is there- 
fore clear that the ultimate contract between 
the parties was made with a full knowledge 
of the existence of the subteniire. And if 
matters had remained as they then were, the 
rights of the parties would have stood tlius : 
JteazooD Begum would have been entitled^ 
to one anna of the zemiiidary right ; Simms- 
oon-nessa Bftgum would have been entitled | 
to another anna of the zemindary right i 
and also to the talookdary interest in ilie 
villages ; Sadiit Ali Khan would have been 
entitled to seven annas of the zemindary 
right ; and Khajeh Abdool would have been 
entitled to seven annas of the zemin-dary 
right. 

It had been expressly provided by the 
. original decree of the Sudder Court, which 
"'was affirmed by Her Majesty* iii Council, 
that the village.^} which formed the sub- 
tenuro were to be taken as separated from 
the corpus of the estate, subject of course 
to any rent which might be payable in res- 
pect of them to the zemindars; and the 
division of the assets of the zemindary 
between Beazoon and son on the oho 


side and Shams-oon-iiessa on the other was 
accordingly made on that footing. 

The position of the parties, however, was 
afterwards changed. Bhuras-oo-uessa Begum 
ha^^ died pending her appeal to Her Majesty 
in^ouncil. It was prosecuted by her heir 
and brotlier Hedayetoolah ; and he having 
failed to pay, pursuant to the Order in 
Council, ilie costs of the appeal, her inter- 
est in Fyz Ali’s estate which had descended 
to him, and of which he was then in posses- 
sion, was attached and put up to sale. 3t 
was bonglit by Badut Ali, *who afterwards 
transferred the sub ‘tenure, and possibly tho 
whole of what lie bought, to his wife, who 
is the respondent in the second appeal. 

There is some evidence that in the first 
instance the Khajeli was put into some kind 
of constructive possession of the seven 
annas of the zemindary which had been 
assigned to him; dispiiios afterwards took 
place between the parties, and he found it 
necessary to bring a suit in order to enforce 
liis rights under the jnirchase. In that suit 
a final decree was made in )iis favour in 
1850. Thereupon the rights and position 
of the parties .s(^em to have been as follows : 
Tho wife of Badnt Ali Khan, Zaraoonidoon- 
nossa, as the holder of tlie sub-tenure was 
entitled to tlie beneficial interest therein ; 
but whatever rent was j)ayablc by her to tho 
zemindary was divisible between those enti- 
tled to the zemindary according ^to their 
respective shares ; tho Appellant, being 
entitled to .seven annas of that rent, what- 
ever it might be. As soon as the decree 
had been made in his favour, lie seems to 
have conceived tlie notion that he was enti- 
tled as zemindar to enchance that rent ; and 
ho took proceedings on two occasions,* before 
he brought the suit which has given rise to 
the first appeal, in order to establish his 
right to enhance. Ho was unsuccessful upon 
both occa.sions ; and upon the last doubt was 
thrown upon his title to claim a zemindary 
right in respect of tho villages included in 
the sub-tenure. Thereupon he instituted 
the suit out of which the first apj^eal has 
arisen. The defendants in that suit, Sadut 
All Khan and his wife, tilthough, as will 
presently be shewn, they had on a former 
occasion admitted the plaintiff’s right to 
share in the rent reserved on the 22 villages, 
saw fit to contest that right, and alleged 
that no zemindary* right in respect of the 
village had passed under tho purchase to 
Kliaieh Allim Oolah. 
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They aljso contended tljat if any had passed 
the plaintiff had never received any rents, 
and that by reason of Ins non-reception of any 
share of the rent for a period of more than 
12 years his suit was barred by limitation. 
Formal issues wore settled to raise these de- 
fences, and the cause was tried upon them. 
These were the real points upon which the 
case was fought in the Courts below; 
and it has now been admitted at tlie Bar 
by Mr. Leith that ho^ cannot support the 
first of them. It is then conceded that, by 
reason of the transfer to the Kliajeji of tlie 
seven annas share in the zemindary, Im be- 
came entitled to a proportionate share of 
tlie Rs. 49 reserved upon the 22 villages. 

It was liowcver contended and fully argued 
by Mr. Doyne that the suit was barred by 
the Statute of Limitations. Their LorJ- 
sliips have fully considorod tlie able argu- 
ment that was addressed to them nf)on that 
point, and they are not satisfied that the 
Statute of LiTiiitations was a bar to tlio 
suit. The circumstance which was chiefly 
relied upon by the High Court and made 
the principal ground of their judgment, wUvS 
that in the course of tlie suit which the 
Kliajch brought to enforce his rights under 
the agroemont for purchase, a large sum for 
mesne profits became due from Bad at Ali 
Ivhan to him ; that ultimately there was a 
compromise between them which fixed the 
amount to be paid at, 1 think Rs. 70,00t), 
which sum was actually paid to him witliin 
the 12 years. It was argued, however, by 
Mr. Doyne tliat the last item of the rent of 
the villages which could have entered into 
the sum for which that compromise was 
made must have been rent which had ac- 
crued more than 12 years before the com- 
mencement of the suit. Their Lordships 
are nevertheless not disposed to dispute the 
view of the High Court that the payment 
of the sum taken to include the 7 annas of 
that rent within the 12 years was evidence of 
a recognition of the title of the Khajoh to the. 
rent, which is sufficient to exclude the notion 
of an adverse possession for more than 12 
years before the institution of this suit. 

The case, however, of the respondent 
does not appear to their Lordships to depend 
solely upon that admission. There has 
been throughout this long litigation a good 
deal of what one may call blowing hot and 
cold ; and it certainly appears that in the 
first of the proceedings which were taken 
anterior to the suit for the purpose of en- 


hancing the rent, the contention of the 
defendants was tliis : — ** True, you are en- 
‘‘ titled as zemindar to a proportionate share 

of the gxisting rent of this talook, but you 
“are not entitled to enhance that rent.** 
Therefore it appears to their Lordships that 
this is not a case to which the Statute of 
Limitations could fairly or properly be 
applied. 

That disposes of the points which were 
really the grounds of defence taken in the 
Courts in India, ft was, however, strenu- 
ously argued tliat the suit ought to fail, , 
because it is a suit for a mere declaratory 
decree seeking no consequential relief. And 
the objection, as their Lordships gather, 
whicli was so taken at the Bar was twofold : 
first, that no such suit would lie unless some 
consequential relief could be granted as 
ancillary to it ; and secondly, that to enter- 
tain socli a suit is a matter of discretion in 
the Court, and that the Court had in this 
instance exercised its discretion unsoundly. 

Now, with respect to the last of these objec- 
tions, it might bo sufficient to say that if 
the Uigli Court has exercised its discretion 
ill a matter wherein the law gives it a dis- 
cretion, their Lordships would not upon 
light ground interfere with the exercise of 
that discretion. Nor assuming that there 
was a discretion to entertain the suit, do 
Uieir Lordsliijis think that in this case it was 
unsoundly exercised. The respondent in 
bis last suit for enhancomont had been 
turned round on the ground that ho had not 
any 74emiiulary right in these villages, and 
lie naturally came into the Civil Court in 
order to have that right ascertained and 
declared. And if liis suit had been dis- 
missed after the parties had jqined in the 
issues in which they did join, the decree 
would Iiave been a bar to his right to recover 
even his proportionate share of the rent of 
the Rs. 49, 

Their Lordships have now to consider the 
first objection. 

It must be assumed that there must be 
cases in which a merely declaratory decree 
may be made without granting any conse- 
quential relief, or in which the party does ^ 
not actually seek for consequential relief in 
the particular suit; otherwise the 15th 
section of the Code of Civil Procedure 
would have no operatiou at all. What their 
Lordships understand to have been decided 
in India on this article of the Code, and in 
the Court of Chancery upon the analogous 
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provision of the English statuto is that the 
Court must see that the declaration of right 
may be the foundation of relief to be got 
somewhere/ And their .Lordships are of 
opinion that that condition is sufficiently 
answered in the present case, even if it be 
assumed that no other consequential relief 
was in the mind of the party, or was sought 
by liim, thafl the right to try liis claim to 
enhance in the other forum in which he is 
now compelled by statute lo bring an enhance- 
ment suit. It was a necessary preliminary 
to such a suit that he should establish his 
right to a share in the zemindary title. 

Tlierefore upon both grounds it appeared 
to their Lordships yesterday on the dose of 
tlte Appellant’s case that he had failed to 
show any reason for disturbing the decision 
of the High Court in the lirst suit, and that 
tlie decree which was tlie subject of this 
appeal ought to be affirmed. 

Now it is not unimportant with reference 
to the second appeal to sec what that decree 
was. It is in these words : — “ It is ordered 

and decreed by the said Court that tliis 
‘‘appeal be decreed, aud the decree of the 

Lower Court bo reversed. And it is de- 
“ dared that the 22 villages in the suit com- 

prise a tenure situated within and being 
“part of and paying a rent of Rs. 49 to 
“ the proprietors of the zemindary No. 10 
“on the Towjee of the Collector of Mymen- 
“ singh, comprising five annas, one gundah, 
“ one cowrie, and one krant of Pergunnah 
“Ateoah, Audit is further declared that 
“ plaintiff is a proprietor of seven anna^D’ 
“ out of 15 annas of that zemindary, and that 
“ as proprietor is entitled to a share of the 
“ rent of this tenure in proportion to his 
“ interest in the estate,” It seems to their 
Lordships impossible for the Appellant who 
was the plaintiff in the second suit to go 
behind that decree, and to say that the 22 
villages did not constitute a tenure within 
the zemindary, on which a gross rent of 
Bs. 49 was reserved to the zemindars, 

Havinggot this decree the Khaj eh proceed- 
ed to bring his suit for enhaneeraent against 
Zqmmoorudonessa Begnm as the liolder 
of the tenure, Among the issues settled in 
that suit ihere were these : 1st, Whether 
the notice had speoified the partteulars re- 
quired by law to be specified, and whether 
it had been duly serv^jd* And the second, 
which was the matcriaVotto, is in thfBse words : 

“ Are the villages in question liable lo eu- 


“hancement of rent as stated by the Plain- 
“ tiff, or fit to bo exempted from increased 
“ assessment, being held by Defendant at a 
“ fixed rate in perpetuity under a lekhuu 
“granted by the former zemindar.” The 
notice, it was admitted, was a notice which 
was necessarily given under the 13th section 
of Act X. of 1859. In the view their Lord- 
ships have taken of the second issue it is 
not necessary for them to consider whe- 
ther that notice was sufficient. The Deputy 
Collector who tried the case in the first ins- 
tance considered that it was sufficient. 
Some doubt was thrown upon that by Mr. 
Justice Phear in the High Court, He seems 
to have considered it insufficient ; but their 
Lordshi}>s think it will be far more satisfac- 
tory to decide this case upon its merits, and 
the question raised by the second issue, viz., 
whether the rent is enchanceable or not, in 
a suit regularly framed. 

The foundation of the tenant’s title was 
the kabinnamah ; and the transaction upon 
the face of the kabinnamah was a transfer of 
the 22 villages included in it to Shuns-oon- 
nessa in satisfaction of the one- third of her 
agreed dower. It did not reserve any rent 
whatever. It did not make any mention 
of or provision for tlm payment of the Gov- 
ernment revenue payable iu respect of those 
particular villages ; and though it did not 
contain any words of inheritance iu the strict 
sehse of the terra, it did not contain any 
express direction that the enjoyment of the 
villages granted should be limited to any 
particular time. The nature of the transac- 
tion affords strong ground for the conclusion 
that the villages were intended to be made 
over absolutely, and for all time ; because 
the woman was entitled to the third of her 
dower absolutely. She might have disposed 
of that as she pleased ; and when, in lieu 
of that she took a grant of the villages the 
presumption is that she was intended to 
take an absolute interest. Again, the hered- 
itary nature of her interest seems to bo 
almost put beyond a doubt by the decree 
iu the first suit, which is the foundation of 
the Khajeh’s title, because when she died 
her heir, who was appointed to carry on 
the suit in her place, did so, and the decree 
contains a direction concorning these vil- 
lages, notwithstanding her demise, whicli 
implies the existence of the tenure. Nor 
does the hereditary character of ilie tenure 
seem to have been disputed up to the present 
time. 
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It may soem strange that no provision 
was made expressly in the instrument for 
the payment of the Government revenue. 
But the zemindar may have been willing to 
take the whole of the Government revenue 
upon himself ; and his doing this may have 
been an element in the settlement of the 
terms upon which the third of the dower 
was to be given up. Of course such a 
transaction might bo impeached by a pur- 
chaser of the zemindary ^or arrears of Gov- 
ernment revenue. But it is nevertheless 
good against all who claim title under Fvz 
AH Khan. 

Nor can the fact that the instrument is 
silent concerning the payment of the Gov- 
ernment revenue alfect the questions raised 
by this Ai)peal ; because even if the grant be 
taken to be a grant of the villages subject to 
the payment of the Government revenue, and 
the zemindar may have paid the Govern- 
ment revenue on account of the tenant, his 
right to recover what he lias so paid could 
not enter into a suit for enhaticornent of 
rent, but would bo a matter for which he 
must seek his remedy in a Civil Court. 

The question of the ikrarnamah is now 
to be considered. Their Lordships find that 
the validity of this instrnmeut has been 
affirmed by the concurrent judgment of both 
the Indian Courts. They do not deny that 
there may be circumstances which throw 
some suspicion upon it, or tliat it is a 
document which lias not satisfied all the 
officers before whom it appears to have been 
produced ; but upon the whole they can see 
no sufficient grounds for disturbing the 
finding of the Courts below. The plaintiff 
cannot be heard to say that there was not a 
substitution of three villages for three of 
those included in the kabinamah ; or that 
the 22 villages were^not afterwards held as 
a sub-tenure on which a rent was reserved. 
Ho comes into the Court,’ having got a 
declaration . in the other suit that such was 
the fact, and alleging that by reason of it 
the relation of landlord and tenant subsisted 
between him and the defendant, and he 
fails to show by what means other than the 
ikrarnamah the substitution of the villages 
aiid the creation of the tenure took place. 

Therefore it seems, to their Lordships 
that they must accept the ikrarnamah as 
established, and act upon it accordingly. 
If they do that, it appears to tliom that 
inasmuch as the ikrarnamah declares the 
rent to be permanent^ the case for enhance- 


ment altogether fail s, and that the decree of 
the Indian Courts in the second suit ought 
also to bo affirmed. 

The result will be that their Lordships 
will humbly advise Her Majesty to affirm 
both the degrees under appeal, and to dismiss 
each appeal with costs. 


Judipnent of the Lords of the Judicial Gew/,- 
luittee of the Privjf Council on the Appeal 
of Nuffer Chunder Paul Ghowdrtj and 
other V. Jonathan Poulson, from the High 
Court of Judicature at Fort Winiam in 
Bengal ; delivered 24f//. January 1873. 

Present : 

* Sill Jambs W. Colvile. 

Sitt Barnes Peacock. 

Sir Montaoue E. Smith. 

Sir Robert P. CoLtiiBu. 


Sir Lawrence Peel. 

Hold in accordance with a Ruling of the High Court;, 
Marohrt.ll’8 Roports, p. 523. 

iBt —That in a suit to recover arrears of rent at on- 
lianoed rates, when the quostion of the liability of tlio 
tenure to oiibaiu'onient has been put in issue and fully tried, 
a decroo may bo given declaring the tenure liable to en- 
hancement though notice to oidianco is not proved, 

2nd —That such decroo amounts to proof sufficient to 
rebut the presumption referred to in Section 30, ActX of 
lS55i), arising from twenty yo'U's’ uniform payment of rent, 
that that uniform payment had extonded to the time of the 
decennial aottlomcnt. 

Held also in accordance with a decision of the High 
Court, dated 15th February ISd.j, in the eivso of Rakhtil Doss 
Bose vtwift Shaik Oolum Kurwar. 

That the bringing t»f a suit by a landlord to recover 
arrears of rent at enhanced rat-oa \indor Act X of 185'.), can- 
not annul the fornjor deesroo of a competent Court declaring 
the ryots holding to be Ihible to cnhaTiccmant, by ontitling 
the ryot (on proof of payment of uniform rent for twenty 
yoara) to cLUm the benefit of Section 4. 

This was a suit for enchancoraent of rent, 
to which tha defence in substance was that 
the land with reference to which the ques- 
tion arose had been held at a uniform rent 
from the decennial settlement, and the de- 
fendant sought to avail himself of sections 15 
and 16 of Act X of 1859. The Deputy Col- 
lector gave his decision for the plaintiff, and 
detomined upon a certain enchanced rent 
in pursuance of inquiries which he had 
made. This decision was reversed by the 
High Court, who held that tlio plaintiff was 
not entitled to enhance. 

The question has been reduced to one of 
comparatively small dimensions. The de- 
fendant, as has been stated, relies upon 
.sections 15 and 10 of the Act X, of 1859. 
Those sections are in these terms : — 
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Section 15 says : No dependant talook- 
dar, or other person possessing a permanent 
transferable interest in land, intermediate 
“ between the proprietor of an estate and 
“ the ryots/’ which is this case, ■ ‘ who in 
** tho provinces of Bengal, Behar, Orissa, 
*‘and Benares holds his taluk or tenure 
(otherwise than under a terminable lease) 
at a fixed rent, which has not been changed 
**f'’om the time of the permanent settlement, 
shall bo liable to any enhancement of 
“ such rent, anything in section II., regn- 
‘Mation VIIL, 179r3, or in any other law 
to the contrary notwithstanding.” Then 
section 1C goes on to say : “ Whenever in 
‘‘ any suit under this Act it shall be proved 
that the rent at which a taluk or other 
tenure is held in the said provinces has not 
“ been changed for a period of 20 years be-* 
fore the commencement of the suit, it shall 
“ be presumed that such taluk or tenure has 
“ been held at that rent froad -the time of 
** the permanent settlement, unless the 
contrary bo shown, or it bo proved that 
** such rent was fixed at some later period.” 

In their Lordships’ opinion, the de- 
fendant did establish that the rent at which 
the taluk was held had not been changed 
for a period of 20 years before the commence- 
meat of this suit, and that he thereby cast 
upon the, plaintiff the burden of showing 
*‘tho contrary” ( in the words of tho Act), 
or that the rent had been fixed at some later 
period, and their Lordships are of oj)inion 
that the plaintiff has succeeded in proving 
that which was cast upon him to ])rov 0 . His 
proof consisted mainly in this : that in 1860 
a suit was brought, which was decided in 
18G3 by the High Court, by the plaintiff* or 
his predecessor in title against the de- 
fendant’s father, under whom the defendant 
claims, for enhancement of rent. The case 
of the defendant was then this ; in tho first 
place he said that no sufficient notice had 
been proved; secondly, he said that the 
taluk had been granted to him, or his prede- 
cessor in title, in the year 182i, by various 
pottahs, and. that they fixed a uniform mo-' 
kurruree rent which could not subsequently 
be changed* Bui he did not set up any 
title previoas to those pottahs. He did not 
set up that^ which was open to him to set 
up, namply, that ho had hold at a fixed rent 
from tlm perin^nent settlement, or, indeed, 
12 years before ii, which at. that tijn^ would 
have beCn an answer to the Case. It should 
bo stated that this suit was decided before 


Act X., to which previous reference has 
been made, came into operation. The state 
of the Law then was that he could defend 
himself by showing an ancient tenure, going 
back 12 years before the decennial settle- 
ment ; but he made no case of the kind. 
He made a case of molciirruree tenure, 
estjiblishcd by pottahs in 1824. Upon that 
case the Court below gave a decree to tho 
plaintiff on both points, on the ground that 
the notice was sufficient, the pottahs not 
being established, and that tho power to 
enhance had * been proved. The High 
Court upon appeal disagreed with tlio Lower 
Court upon the first point. They Imld that 
the notice was not sufficient, but they pro- 
cooded to decide that tho plaintiff* had a 
right to enhance. 

It lias been said that this declaration on 
their part, that the plaintiff had a right to 
enhance, although he had given nt> sufficient 
notice, was ultra virefi ; that upon failure of 
proof of notice, the Court had no right to 
ni.ake any such declaration, and, consequently, 
that such declaration is ot no effect ; but 
their Lordships u|)on this point entirely adopt 
a decision which is reported in Marshall’s 
Reports of Cases in appeal to the High Court 
in Bengal, Vol. 1, p. 523, heard in full be- 
fore Sir Barnes Peacock, Mr, Jiislico Steer, 
Mr. Justice Norman, Mr. Justice Kemp, 
and Mr. Justice Soton Karr, which is pre- 
cisely in point u])on this question. It is 
there stated that “ In a suit to recover 
arrears of rent at onhanced rates, when 
*Hhe question of the liability ot the tenure 
¥ to enhancement has been put in issue and 
fully tried, a decree may be given declaring 
‘Hho tenure liable to enhancement, though 
notice to enhance is not proved.” In this 
case the question of the right to enhance- 
ment was tried, as well as the question of 
notice, and the Court gave a declaratory 
decreo as to the tight to enhance. 

That being so, their l^dships arc of 
opinion that this decreo of the Court in 
1863 does amount to proof sufficient to rebut 
the presumption referred to in section 16 
of Act X of 1859, arising from 26 years’ 
uniform payment of rent, that that uniform 
payment had extended to the time of the 
decennial settlement. It also amounts to 
proof that the rent was fixed at some later 
period. 

On this ground, therefore, their Lordships 
are of opinion that the plaintiff has satisfied 
tho burden of proof which was thrown upon 
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him. This decision of their Lordships is 
very miicli in accordance with a case in the 
High Court, on the 15tli February 18C5, 
of Rakhal Doss Bose v. 8hoikh Golam 
Surwur, which is thus described in tlie 
inargiiml note : “ The bringing of n suit by 

a landlord to recover arrears of rent at 

enhanced rates, under Act X of 1859, can- 
^‘not annul the former decree of a com- 
** petent Court, declaring tlie ryots holding 
“to be liable to enhancement, by entitling 
“the ryot (on proof of payment of uniform 
“ rent for 20 years) to claim benefit of 
“ tim presumption under section 4.” It is to 
be observed that section 1(1 is almost in the 
same words as section 4, tlie one referring 
to ryots and the other to under-tenants or 
talookdars. 

With respect to the question of the pot- 
tahs, wliich wore put in evidence by the 
defendant in the former suit which has been 
referred to, but which were not believed to bo 
genuine lit that time, citlier by tlio Court 
of first instance or the Court of Ap})eal, 
it appears that these pottahs were rejected 
also ill the jircsent suit, both by tlie Court 
of first instance and the Court of Appeal. 
Their Lordships are not prepared to say 
that that rejection was wrong ; but even if 
they had been received in evidence, their 
Lordships are of opinion, upon referring to 
them, that tlicy would not have estahlisJied 
the contention of the defendant in this suit, 
that he liad held by a uniform tenure, com- 
mencing, at all events, as early as the de- 
cennial settlement. The ollect of those 
grants does not appear to be to show a mere 
continuance of possession, but according to 
their Lordships’ view they rather point to 
the creation of a new title. 

For these reasons, their Lordships are of 
opinion that the decision of the High Court 
should be reversed ; that the ajipeal of the 
respondent from the Court of the Assistant 
Collector to the High Court should be dis- 
missed, witli costs ; and that the last-men- 
tioned judgment of the Assistant Collector 
should be confirmed. Their Lordships will 
humbly advise Her Majesty to this effect. 
The respondents will pay the costs of this 
appeal. 


Tnn ITth Januajiy, 1873. 

Pre&eni : 

* The Hon’blo F. B. Kemp and ) , , 

„ „ F.A.Gloveb, 

Specml Appeals f rom a Decision passed hy the 
Judge of Dinnyepore^ dated the %ih J*eljru- 
#i?7/ 1872, affirming a decree ^ the Moon- 
sijf of Chowkey Putnitollah, Mted (hr. 20^/i 
September 1871. 

Case No. 724 of 1872. 

Ramtouoo Koondoo ... {Deft) Appellant, 
versus 

Sharodaprosad Mullick, 
manager on the part 
of iSreenath Snndyal, 
hinutio ) Respondent. 

Case No. 725 of 1872. 

Golam ]Mahoined Shaba 
and another Interve- 
ners Appellants, 

versus * 

Sharodaprosnd Mullick, 
manager on the part of . 

Sreonath Siindyal, lu- 
natic (Plf.) Respondent 

For Appellants. — Baboo Mohiney MohniiRoy. 
For Respondent — Baboo Ramchiirn Mitter. 

When .1 qnosfion jV rniHe<l a.s Oic ainoii«t of the jumma, 
mid bccomc.'i tlio subject of a decision, a 

special api>o,d will lie \indor Section 102, Act VIIl of 1800, 
even tluiugh tbo aTnouiit of rent claimed is less than 
Rs 100. 

A suit, iToufdit uKrtlimt a ryot under colonr of a rent suit, 
but In ro.ility to Lave a question of title triwl botwoon 
ILc pl.aiwIifT and anotlier person who has been lonflr in 
rcci,'ipt, of rent from such ryot, is altofyethor opposed tf> the 
Tirinciple laid down See. 7, Act VUl of 1869. The dcciaioii 
XVI, W. H , p. 37ii followed. 

Hold, followinj; tho decision XVITT, W, R., p, 376, that 
C[roun<l=» appo il not raised In the Court below cannot bo 
entcrtiiincd on apijc.al. 

Afr. Justice Kemp. — Those two appeals 
will be governed by one judgment. Tho 
Appeal in No. 725 is on the part of the 
Intervener in the Court below, Golam Ma- 
homed Shaba. Wo propose to deal with hia 
appeal first. 

The respondent, tbo plaintiff in the Court 
below, brought a suit for arrears of rent 
against tho ryot, who is tho appellant in 
Appeal No. 724 for rent of the years from 
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1275 and . 1277, alleging himself to be the 
proprietor of a «5as. 6g. 2o. 2k. share of 
Mourjah Zutmiu Tetooleah by rights of pur- 
chase at a sale in execution of a decree. 
It was alleged that the entire jumma of the 
ryot was Ik. 57-15 aus. and that one third 
of tJjat jumma, namely, Rs. 19-6 ans. Ig. 
2c. was annually receivable by the plaintiff 
on account 'of his purchased share. The 
ryot denied* the plaintiffs title to receive 
any rent from him, he alleged tljiit he had 
never paid any rent to the plaintiff*, and that 
the relationship of landlord and tenant did 
not exist between them, fie then goes on 
to say that the jumma was not, as stated 
by the i)laintiif. Rs. 57-15as., but only 
lie* 39-l|as., that he has paid that jummah 
all along to Golam Mahomed Shaha and 
iShurcef Mahomed Shaha, the proprietors of 
the whole 16as. of jumma Tetoolea who 
have been made defendants in this suit. 
Tho Moonsiff went first into the question 
of what the jummah was, and. that poi»it 
was decided in favor of the ryot. On the 
questions as between tho defendant Golam 
Mahomed Shaha and the plaintiff which was 
a question of title, the first Gourt found 
that, as it had been decided by the High 
Court on the Gth of March 1808, that 
Golam Mahomed Shaba's title in the afore- 
said Mouzah extended only over a 5ans. 

2c. 2kts. share, and the plaintiff in this suit 
had obtained a decree in tho High Court 
establishing his share to bo 5as. 6g. 2c. 2kts. 
share, therefore the ryot was bound to pay 
to Golam Mahomed Shaha rent in propor- 
tioii»only to a Jrd share, and that he ought 
to have deposited the balance of the rent 
due in the Oollectoi'ate. The Moonsiff there- 
fore referred the ryot to a suit as against 
(Jlolam Mahomed Shaha for a refund of any 
excess of rent paid by him, and held that 
the ryot could not be absolved from the 
payment of rent in proportion to a one- 
third share to the plaintiff, and that the 
plaintiff’ was therefore entitled to a modified 
decree which was passed accordingly iu his 
favor. In appeal the Judge was of opinion 
that the decision of the Moonsiff w^as a just 
and equitable one, that the very fact of the 
suit brought by Golam jMahomed Shaha 
against" the present plptutiff shows that the 
plaintiff was in possession of his purchase, 
and that as he has, by the decree of the 
High Court, succeeded td the rights of the 
person he purchased from, it follow^l as a 
maltov of course, that it was absurd to say 


that tho relationship of landlord and tenant 
did not exist. The Judge was further of 
opinion that the proceedings of Golam Ma- 
homed Shaha were throughout litigious and 
improper and in palpable collusion with the 
ryot defendant. The appeal was therefore 
dismissed with costs. On the cross-appeal 
preferred by the plaintiff*, that is to say, 
against that portion of tlie decision of the 
Moonsiff which refused to give him the full 
amount of the jumma claimed by him, the 
Judge found, that as the plaintiff had no 
proof wliatever of previous rent having been 
received by him at any time, and as no 
weight could he placed on the jumma wasil 
bakee papers drawn up by the plaintiff*, the 
cross-appeal was also dismissed. 

A preliminary objection was taken to tho 
hearing of this appeal on tho ground that 
in-as-much as the rent in suit was under 
Ks. 100, no appeal would lie, and Section 102 
of Act VIII of ]8{)9 has been quoted in 
support of this argument. We arc of opi- 
nion that this prelimitjary objection must be 
overruled. There can he no doubt that 
there was a fjuestiou raised as to the amount 
of the jumma. Tiie plaintiff’ attempted to 
vary tho jummah hitherto paid by the ryot, 
tlio ryot resisted tluit attempt and the amount 
of the jumma was the subject of a decision 
which was given in favor of the ryot. An 
appeal will tliercfore lie under the provisiou-s 
of Section 102. Wo now come to the 
grounds of appeal taken by tho defendant 
Golam Maliomud Shaha. 

Tlio first ground taken is that the Court 
below has wholly nnsiiudcrstood the nature 
of the previous civil suit, which dkl not at 
all shew that the plaintiff was in possession, 
but the contrary. 

27id — That tho Courts below have mis- 
construed the dccroo of the High Court 
which did not declare or establisli any right 
of tlie plaintiff* or his vendor. 

3rd — That the Court below^ has found 
that tho plaiiiliff' ‘‘had no proof of previ- 
ous rent paid on tlio other hand, tho pro- 
ceedings in tho previous civil suit and Act X 
suit in 18C6, and the evidence in the case 
clearly shew that your petitioners were in 
possession and receipt of rent in respect of 
the whole of property from 1262. The 
Court below ought to have dismissed this 
suit, which is clearly an attempt by a side- 
wind to revive a title which has become 
extinguished by ejfHiixiou of time long be- 
fore the institution of the present suit. 
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4cth . — That there being no proof of previ- 
ous receipt, of rent or attornment by the 
tenant, defendant, the Court below ought to 
have dismissed the plaintiff’s suit for rent, 
and is wrong in holding that the relation of 
landlord and tenant existed. 

It appears tliat the estate Jumuu Totoolea 
was the property of three brothers Judoo- 
nath, Sheetaiiath and Sreeuath jointly. 
The present plaintiff is the manager ap- 
pointed by the Civil Court, representing 
the estate of Sreenath who, wo are told, is 
a lunatic. Zumun Tetooloa was originally 
resumed by Government and settled 'with 
Judoouath alone. In execution of a decree 
against Judoouath, ono of the three 
brothers, his rights and iutere.st in the afore- 
said Mouzah, were purchased by the defend- 
ant Golain Mahomed Shaba in August 1855 
or Srabuu 12C2. This fact is not disputed, 
and this purchase therefore dates 1(> years 
before the present suit The plaintiff pur- 
chased in execution of a decree in a suit 
against Judoouath and Kunukmonoo, and 
Ids purchase is dated some 11 years subse- 
quent to the purchase of Golani Mahomed 
Shalia. lu execution of that decree ati 
attempt was made to attach the whole Mou- 
zah of Zoruun Tetoolea as the property of 
Judoouath and Konuckmoneo alone. Go- 
lam Mahomed Shaha intervened under Sec- 
tion 167 ; his intervention was however re- 
jected on the 4tli of December 18G5, appa- 
rently on the ground that the claim was a 
stale ono. Golam Mahomed Sliaha then 
instituted a regular suit to have his title 
established alleging that from the date of 
his purchase lie had been in sole possession 
of the wholo Mouzah of Zumun Tetoolea, 
and in that suit be obtained a declaratory 
decree to the effect, that he was entitled to 
a one-third share in the Mouzah, it being 
held that his possession at the time when 
he brought the suit had not then ripened 
into a title by an adverse possession of 12 
years. The plaintiff* subsequently brought 
a suit against this very tenant for rent, which 
was dismissed. In 1871, when the present 
,8uit was brought, Golam Mahomed Shalia, 
the defe^idaut, claims to have been in 
possession for a period of 16 or 16 years of 
the whole mouzah Jumun Tetoolea. The 
plaintiff instead of bringing a suit for 
possession as against Golam Mahomed Shaha, 
has brought a suit for rent against the ryot, 
defendant, who has from 1855 been conti- 
nuously paying the rent to Golam Mahomed 


Shaha ; the suit being thus brought clearly 
with the view of bringing in Golam Ma- 
homed Shaha and to have tried, under color 
of a rent suit, a question of title between 
the plaintiff and Golam Mahomed Shaha. 
lu a case referred to by the pleader for the 
appellant, to be found in Vol. XVI, Weekly 
Keporter, page 235, it has been held that 
such a proceeding is altogether opposed to 
tho principle laid down in Section 7, Act 
VIH of 1859. The Court below appears to 
have entirely misunderstood the nature of 
the previous litigation between Golath Ma- 
homed Shaha and the present plaintiff. It 
has never been decided by any Court that 
tho plaintiff was iu possession at any time 
of any laud iu this Mouzah Jumun Tetoolea; 
on the contrary it is clear that in the suit 
brought by Golam Mahomed Shaha, it was 
found that he had been in possession from 
18.35 up to the date of that suit or for 
nearly 1 1 years at tl)e time that suit was 
In’onglit. It has also been found by the 
Court below that the plaintiff bus never at 
any time received rent from the defendant 
tho ryot. This case therefore appears to us 
to be clearly a case corning strictly within 
the purview of tho decision iu Vol. XVI. The 
plaintiff* instead of bringing his suit for 
possession as against Golani Mahomed Shaha 
in which case he would probably have been 
met by a plea in bar, lias attempted to bring 
a suit for rent in order to raise the ques- 
tion of title as between him and Golam 
Mahomed. Holding therefore that the Lower 
Courts liave taken a wrong view altogether 
of the decision of this Court with reference 
to the previous litigation, we reverse the 
decision of tlie Judge and dismisS the suit 
of the plaintiff with costs. With reference 
to tho appeal of the ryot, defendant, the 
grounds raised in that appeal not having 
been raised below, cannot, under the Kuling 
ill Vol. XVIII Weekly Reporter, p. 376, be 
entertained now’, but on the grounds of our 
decision in the appeal of Golam Shaha which 
must govern this case also, the suit of the 
plaintiff as against the ryot must be dis- 
missed. 
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The 30th Januaky, 187B. 

PreseM : 

Tho f5iii Hiohaud 

CuDCH^ Knight Chief Justice, 

The ITon’ble F. A. Glover ... Judge. 

Case No. 071 of 1872, 

Special Appeal from a Decisum pawl hg tite 
Judicial Commmiomr of Chota NagimrCy 
dated the 18/A of Jaunarg 1872, modifging 
the decree of the Deputg Comnikdoner of 
Manbhoomj dated ihi 2nd August, 3871. 

Mohadeb Poddar, plaintiff, ... Appellant, 
versus 

iJnrry Mohton, ono of tho defts., . . Respondent, 
For Appellant, — Baboo Srecnauth l)a.s«. 

For Respon deut. — ( Absen t.) 

Mljcn fi ri^-rht of occupancy nnder Suction 0 Act X 
of 18F)y, iH not wet up Ity a r,>ot. clefondint, tho uurc liudiuK 
CIS to his a julu with rtffhts, or hit* hcing^ a 

iCHiiyU with vcfttpanri) nphts, dfujH not hiiii within ti»o 
<'ateg '>ry of a ryot, within tho mojuiiujif nf Act X, having 
a right of occupiuicy which can not ho disturhod. * 

The Ghuf Justice. — The is?incs raised in the ‘ 
■first Court on tho merits were; Is llic plain- 
tiff entitled to recover possession of it ( th* 
land olairned,) as liis motjnmreo tenure 'i an a 
secondly can the plaintiff obtain tho wasihit 
claimed ? 

The fir-st issue is nndouhtedly largo 
enough tr) have allowed tho question to be 
raised on behalf of the first defendant, that 
ovon if ho had failed to prove Ihc title 
which ho set up in the Ranee, the second 
defendant, the facts .showed that ho had a 
right of pcciipancy, and could not be dis- 
possessed by the plaintiff. It seems that 
the Judge of the first Court So considered it. 
He says, on til e merits, it appears quite 
clear from the evidence that the monzali in 
suit had always been held hy the defendant 
Hurry Mubton and his ancestor, who cleared 
it of jungle, and brought it under cultiva- 
tion, digging tanks and making bwtds. 
Hurry Mnhtpn states that ho held it as Lis 
perpetual ijarah, but tho use of the word 
is evidently enwcons, and intended to mean 
only a jote or occupancy right.'* Then in 
a subsequent part of his judguiout, he .sayw, 

'' as theroffjre it appears ,that the defendant 
Hurry Muhton holds under no valid deed, 
and is merely in possession as a , tenant with 
occupancy rights, I consider that the piiyn- 1 
tiff is entUied to a decree, and to be put in 


possession of the tnouzah in suit subject to 
the rights of the defendant Huny Muhton 
as an occupancy ryot." 

The Judge seems to have gradually arrived 
in his judgment at the finding, that the first 
defendant \vas a ryot with a right of occu- 
pancy under Section 6, Act X of 18r)9. But 
it does not a])pear, tlmt that was really set 
up, or that the facts of the case, so far as 
they have been disclosed, wrould authorize 
the Judge in considering him such a ryot 
He might w,ell be spoken of as having a 
jote wdtii occupancy rights, and as being 
a tenant with occupancy rights, and yet he 
might not be a ryot within the irieainiig of 
Act X having a right of oooupaiicy, which 
could not be disturbed, and which would 
justify tho decree of the first Court, 

When tho case camo before the Judicial 
Comnjissioner on appeal, ho seems not to 
have directed his attention to the precise 
question, whether there w^as a right of occu- 
pancy under tho Act intlto lyot, and whether 
the firsJt, siofoudant was a ryot, but to liave 
Mitli it in a general way. Speaking of 
:« v dof(3ndant’s possession, ho says, 

‘1. 'vi '= t v.eoTi shewn by the plaintiff 
I 'r‘‘ -huh.* rras under a terminable or 
jiiiilv)f' , on iho contrary it is clear 
that it reditary one, and that he (tho 

first dofeiKu.. •-), has consecjuautly a right of 
occupanr ' The Judicial Commissioner, 
I tliink, ^ ..'I S not anjwliere speak of him as 
a ry<»t. i appears to mo that both these 
gentlem , ^srohably impressed Vtith what 
they th* (jht the hardship of the case on the 
first do?<>iidrait (one of them thought that in 
setting up tho title in tho Kanoo the defend- 
ant hud been mndo a ‘ cat's paw* of) did not 
properly consider whether there was a right 
under Act X of 1859. They really have not 
found that there was such a right. I am 
afraid we cannot si^y there has* been such a 
finding hero as would enable us to determine 
that there was a right of occupancy in the 
first defendant, which could not be disturbed, 
and which would justify the decree that has 
been mrido by the Lower Courts. 

If there was any probability thaLupon the- 
case being remanded, such a right could bo 
established, it is probable wo should remand 
it for that purpose. But looking at the 
llicts in the written ' statement of this de- 
feudnnt, I do hot think it would be of any 
use to him to have the case sent down to 
see whether a right of occupancy ais a ryot 
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could not be proved. We must come to the ! 
conclusion that the judgments ofbothlho 
Lower Courts are wrong in this respect, and 
that the plaintiff must have a decree fur 
possession of the land claimed. 

It is not necessary for us to decide, and 
we do not give any opinion upon the ques- 
tion. whether by the setting up of the title 
in the Hanee, the first defeiidaiit would have 
forfeited a right of occupancy .under the 
Act, supposing lie had acquired one. 

The decrees of both Lowen Courts must 
be altered, by awarding to the phiintilF the 
possession of the land claimed, instead of 
what has been awarded to him by those 
decrees. 


• Tins 7tu Fkkruary 1873. 

{Before the Ifonhle J. B. Pkear and the 
ITon'hle W. Aindie^ Judges,) 

Case No. 203 of 1872, 

Miscellaneous Regular Appeal from an 
order passed hy ih^ Judge of Oya, dated the 
September 1872. 

Uam Chuiulcr, . . Decree-holder^ A ipellanly 
Virrsus 

Nund Lall Bose for self^ 

and as Mookhtear Judgment-debtor^ 
Aloheiidro Nath Bose Respondent, 
and another ... ...j 

For A 2 >peUant.’—^U, R. T. Allan and Baboo 
Mutty Lall Mookerjee. 

For Respondents, — Haboos Obhoy Churn Bose 
and Nil Madhub Bose. 

There is nothing in the law to prevent the attachment* 
in execution of a decree of a property which forms the sub 
ject of an existing suit between the i)re8ent judginent- 
dobtor and some other party. 

Phear^ J,y ( Aimlicy concurring,) — It 

appears to us that the Judge has refused 
execution iu this case under the influence 
of some misappreheusiou. Sections 212 to 
215 of Act Vlll. of 1850 proscribe the mode 
iu which application for execution and at- 
tachment of property shoulu be made. And 
section 215 enacts that if the application 
is regular iu all respects, according to the 
provisions of the preceding sections the 


Court shall order execution of the decree 
according to the nature of the application, 
that is, according to the particular form of 
attachment which is uskud for. 

Ill this case wc understand that the pro- 
perty, which the jiulgment-crcditor sought to 
have attached, was duly specitiod, and there 
was no practical difficulty in the way of at- 
ladling it. The J udgo refused to attach, solely 
on the ground, that this property was tho 
subject of an existing suit between tho 
present judgment-debtor and soino orher 
party. For tliis reason the J udge tliought 
that the property only amounted to a con- 
tingent right and interest, and could not bo 
declared to be the subject of attachment and 
sale. It might no doubt bo unadvisablo, 
in the interest of all parties concerned, that 
tliesalc of a property so situated should be 
ordered. But it appears to mo that there 
is nothing in this state of things to pre- 
vent the property from being attached. It 
either is the property of the' judgment- 
debtor, or it is not so at tho present time. 
If it is the property of the judgment-debtor, 
tho judgement-creditor has a right to have 
it attached, as he asks to have it : and tho 
jud<rment»dcbt(>r has no right to make any 
opi^osition to tliis. ' On the other hand, if it 
is not tho property of the judgment-debtor, 
he has no concern wliat(jvei* in the matter. 
The parties to whom the property, wdiicli is 
so souglit to bo attached, really dues belong, 
if it <locs not bedong to the judginont-dcbtor, 
may themselves come in under the course 
of procod uro prescribed by Act Vlll., and 
upon making their rights clear, have the 
attachment removed. It seems tome that 
neither in tlio one alternative, nor in tho 
other, has the judgmoiit-debtor a right to 
be heard oil this question. While, on tho 
contrary, it scorns to me that the Judge 
ought to have ordered execution by ivay of 
the attachment which was sought. It will 
of course remain in his discretion, having 
regard to all tho circumstances of tho case 
and the relations between tho parties, to 
order tho sale of tho property, when attach- 
ed, at the fittest and the most proper time. 

The appellant must have his costa, 
pleader's fees tw o gold mohurs. 
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T'hB llTH FEBRtAEY, 1873. 
PrtmU : 


The Hon'ble Louib S. Jacksoet, 

„ „ Dwarea Nath Mittbh, 



Cash No. 287 of 1872. 

MucdUmmu B^gular Appeal from an order, 
passed by the Judge of Tipperah, dated the 
July, 1872. 

Chuuder Nath Misser and 
Shumbhoo Nath Misser, 

decreeUolders Appellants, 

vey'sus 

Gouree Komul Bhuttacharjee 
and others, judgment-debtors , , .Respondents. 


appellants from their solemn, deliberate 
agreement. The parties were quite at liberty 
to enter into such an agreement if they 
thought fit. There was nothing in law to 
prevent their doing so. Even if it were in 
the power of the Court in execution pro- 
ceedings to do that which is sought of it, 
there must be something much stronger 
than the mere want of complete prudence or 
forethought on the part of one of the par- 
ties to induce, it to do so. I think, there- 
fore, that the. Judge of the Court below was 
quite right iu refusing to allow the decree 
to be enforced iu supersession of such agree- 
ment. 

The appeal is dismissed. We make no 
order as to costs. 


For Appellants. — Baboos Kally Mohuu Boas 
and Rashbehary Chose. 

For Respondents. — Baboo Niilit Cimiuhr 

Seiri. 

Judginont‘Credittirfl having entored into an arrangement 
hy mutual agreement with tbelr judginent-dohtora, cannot 
Afterwards be allowed to exocnto their original decree in 
AUjfkercesAlon of such ai raugemeut. 

Mr. Justice Jackson. — The Appellants in 
this case held a decree against tho judg- 
ment-debtors, Various* applications were 
made to execute the decree, and on one 
of them in September 1860, the sum of 
Rs. 1,000 was paid. Further apydications 
were afterwards made on which finally on 
the 16th December 1870, it was arranged 
upon a petition of the judgment-debtors 
and the consent of the decreeholders that a 
further payment of Rs. 1,000 down sliould 
be made and that the residue of the debt 
should be paid with interest at the rate of 
1 per cent, per month by monthly instal* | 
mentofRsl25. 

The judgment-creditors now seek to set 
aside the arrangement entered into by 
mutual agreement, aud execute their original 
decree as if no such arrangement had been 
made; The solo ground on which they make 
this application is that advertising to the 
decision of the Full Bench of this Court 
reported in 13 Weekly Reporter, page 44, 
the agreement would expose them to certain 
oonsequeuces, via., the riik of incurring limit- 
ation, to which if they had been more pru- 
dent they would not have expressed them- 
selves. It appears to me that this is not a 
ground upon which tho Cohrt executing 
the decree can he called upon to relieve the 


The IIth Februauv 1873. 

Present : 

The Ilon’blo Sir R. Couch, 

Knight, ... . . CJiief Justice, 

and 

The Hon’ble F. A, Glover ... Judges. 

Case No. 592 op 1872. 

Special Appeal from a Decision passed by the 
Subordinate Judge of Fureedpore in Dacca, 
dated the 10^/^ January 1872, reversing a 
decree of 4he Moonsiff of Bhangah, dated 
the \Msi July 

Taruck Ch under Poddar 

and others ... Appellants, 

versus 

Jodeahur Chunder Kooii- 

doo ( Deft ) ... ... Respondemt. 

For Appellants. — Baboo Bhogobutty Churn 

Ghose. 

For Respondent. — Baboo Chunder Madhub 

Ghoso. 

One member of a Hindu famny being found to be in 
posaesaion of any property, the family being presumed 
to be joint in estate, tbo preaumption is, not that bo is in 
pOBSesHion of it as separate property acquired by him, but 
as a member of a joint family. 

The Chief Justice. — This suit was brought 
by the plaintiffs to have tbeir rights under 
a Meras leftse, obtained by their ancestors of 
a certain share of a tenure kuowu by the 
name of Baran Moollah, confirmed and 
declared, and their case was that Eshur 
Chuuder, the father of the second defendant, 





1878.j 


Cwil 


THE LAW 0B8EKVER. 


Bulings. 


40 


Brijo Kishore, the father of the first, and 
Hurrish Ohmider the father of the second 
set of plaintiffs, being three uterine brothers, 
while Jiving jointly and in commensal itjf, 
acquired with the aid of their joint funds a 
MocJiurroree Mouroseo lease on the 15th of 
Choitl264. 

The defence set up was that the lease was, 
in fact, granted by the lessors to Kshur 
Chunder, after the dissolution of tho com- 
mensaiity between the co-parceners, and that, 
at the time of the granting of the lease 
there was a verbal stipulation to the effect, 
that upon the payment of the bonus money 
the lease would be returned to the lessor, 
and that the defendant received back the 
bonus money. 

It seems that the issues had been framed 
by the predecessor of the Moonsiff who tried 
‘ the case, and that the latter modified them 
and framed amongst others this, “ wliethcr 
■ the Meras lease in rcs])ect of the share of 
the Mouzah in dispute had been awjuired 
by llrijo Kisbore, the Jatimr of the first 
plaintiff, Hurrish Chuuder tlie father of 
the second plaiutifl’, and by Eshur Chuuder 
father of defendant No. 2, while they wore 
living jointly and in commensal ity and had 
been held by them in joint tenancy, and 
whether after their decease, the second 
defendant and the plaintiffs had been jointly 
in possession of the property, or wdiether 
the plaintiffs had been dispossessed of the 
property in suit by the first defendant;" and 
secondly, “ whether Eshur Cbnnder, the 
father of the second defendant, had acquired 
a Meras lease in respect of tho property in 
suit after severance of the commensality 
with tiie fathers of the plaintiffs," which 
was really involved in the first issue. 

The Moonsiff then tried the case, and he 
says in bis judgment, “it hns been satisfac- 
torily proved that the said Eshur Chuuder 
and his brothers Brojo and Hurrish Chuuder 
held the property in dispute jointly, both 
while they were living in a state of com- 
mensality, and also after a severance of the 
commensality, and that after their death, the 
present plaintiff and th^ second defendant 
have also held the said property jointly 
*and then noticing what is laid down in 
Mr. Norton^s work on evidence, and stating 
that it appeared that the throe brothers were 
living in a state of family partnership, he 
says heavy burden lies on defendant 
No, 1 to prove tho fact of the separate 
acquisition of the property in suit, and the 


defendant No. 1 has totally failed to dis- 
charge the said onus." He then decreed in 
favor of the plaintiff ordering that he should 
recover possession of the sliare which he 
I claimed. 

I The case camo on appeal before tho 
I Subordinate Judge, and he after noticing 
I the decree tlie Moonsiff had made, said — 

I “ with reference to the second issue I fiiid 
that it is admitted on all hands that tlie 
Meras lease in respect of the property iii 
suit was obtained in the name of Kshur 
Chundcr. Therefore under the precedents 
quoted in the margin, tho onus of proving 
the fact of the acepusition of the lease-hold 
property by tlie throe l)i*other3, namely, 
Eshur Ghunder Podar, Brijokishore, and 
Hurrish C’huuder Podar, tlie ancestors of 
the plaintiffs, with the aid of joint auceatral 
funds, and at a time when tho three brothers 
were living in a state of family partnership 
was upon the plaintiffs. I am of opinion 
that the plaintiffs have failed to discharge 
the said onus satisfactorily." And he 
decreed tho appeal, setting aside the Moon- 
siff*s decision and ordering the suit to be 
dismissed. 

In his judgment he also said, that it had 
: been proved that the Meras lease , was 
acquired by Eshur Chuuder who had paid 
the bonus necessary for obtaining it, and as 
there was no evidence to shew that the 
fathers of the plaintiffs or tho plaintiffs 
themselves had any interest in the said 
lease-hold estate, it is not at all necessary 
to put the defendant to strict proof of his 
title. He therefore threw- upon the plain- 
tiffs the burden of proving that the property 
had been acquired by the family jointly, 
instead of putting the burden of proof 
upon the defendant as the Moonsiff had; 
and the question raised in this special 
appeal, *and upon which, seeing the small 
amount of evidence there is in the case, the 
decision of the suit really depends, is, upon 
which party ought the burden of proof to 
have been laid. 

Now, the judicial committee of the Privy 
Council, in the case in XII Moore’s Indian 
Appeals, page 523, Neelkishto Deb Burmunno 
against Beer Chunder Thakoor, has laid 
down the rule by which this Court must bo 
guided. At page 540, thoir Lordships say, 
“The Normal state of every Hindoo family 
is joint. Presumably every such family is 
joint in food, worship and estate.” 
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la the absence of proof of.diyisiou such 
is the legal presumption; Lai tlie members of 
the family may' sever in all or any of these 
three things. The family; iu which a title to 
a kingdom exists ih one member, follows this 
general law, but , it follows it in part only, 
for the succession to a kingdom is an excep- 
tion to it, from the very nature, of tiie thing, 
the family may have property distinct from 
that to which a sole heirship belongs, and 
may continue joint.” These observations 
have reference to the particular case before 
their Lordships, but here they lay it down 
in, most distinct terms, that every Hindoo 
family is presumably joint in food, worship, 
and estate ; and the same law had been 
laid down in a previous case in IX Moore’s 
Ttidiau Appeals, page 92, where it is said 
that the presumption with regard to a Hindoo 
family is that it remains undivided. 

In another case before the Judicial Com- 
mittee reported iu III Moore’s Tudiaa 
Appeals,, page 229, Dliurm Dass Paudey 
against Shania Soondoree Dabea, we find 
the law laid down which is applicable to 
the case before us, page 24-0, their Lorships 
eay, is allowed that this was a family 
who lived iu oommensality, eating together 
and possessing joint property. It is allowed 
that they had some joint property, and there 
can be no doubt that, under these circum- 
stances the presumption of law is, that all the 
property they were in possession of was 
joint property, until it was shown by evi- 
dence that one member of the family was 
possessed of separate property. Such evidence 
may be received, dmt their Lordships are of 
opiaion that such evidence has nob been 
given in. this case, with regard to any 

part of the property.” ‘^Now 

wbat Las been relied upon, with regard to 
a portion ^ of the property, has been chiefly 
that it was purchased in the name^of one 
member of the family; and that there are 
receipts in his name respeeting it; but all 
that is perfectly consistent with the notion 
of its having been joint property, and even 
if it had been joint property, it still would 
have . been treated : ex4Uy , in the same 
manner. We. have beard from the highest 
authority^ from the aptborijir of Sir Edward 
and Sir 

able assi^tnno© have Ih, this case (and it 
gives '' me A conSdewoe - that I ^shomd not 
otherwise have felt) tbe :,0ritwon in 
these oases in India* is to o?^as*de>ifrpm what 
source the tnouey with whiohjlfea Pur- 


chase money is paid. Here, there has been 
no evidence given that the appellant had any 
separate property, or that it ^as from his 
funds that any part of the purchase money 
wtts paid; therefore I think, that so far on 
this part of the case no difficulty can be 
entertained, and that the whole of the pro- 
perty must be considered as joint property.” 

Now with regard tp what their Lordships 
say os to the family being possessed of 
property, and that the presumption of law 
is that all the property the family is iu 
possession of joint property, tho rule, that 
the possession of one of the joint owners is 
the possession of all, would apply to this 
extent, that if one of them was found to bo 
in possession of any property, the family 
being presumed to be joint in estate, tho 
presumption would be, not that he was in 
possession of it as separate property acquired 
by him, but as a member of a joint family. 

It being so, until in this case it is shewn • 
that Eshnr Chunder had acquired it sepa- 
rately, and it was property which could by 
law be treated as a separate acquisition, the 
presumption is that it was tho joint property 
of the family. It was for the person, who 
set lip a different state of things from what 
is to be presumed, to give evidence of it. 

It was the duty of the defoudaub to meet 
the presumption wliich arose from tho state 
of the family, and the possession by one of 
them of the property. Tliat appears to me 
to be the result of the judgments of the 
Privy Council which I have referred to. 

There is no doubt conflict of decisions in 
this Court upon this subject. I can see 
no way of reconciling them. We must 
follow what has been laid down by the 
Court of appeal from this Court; and I 
may observe that in decisions this Court 
which are in conflict, the judgments of the 
Privy Council do not appear to have been 
noticed. Iu some they have not been noticed 
at all, in others I do think they have not 
been noticed iu the manner they would have 
been if the attention of the judges ha^l been 
directed to them. I have no doubt it fre^ 
quently happens in^this Court, that all 
authorities bearing on the subject are mot 
presented to the Court in the argument, ♦ 
and this soipetimes leads to a conflict of 
d^isious. 

I have said there are various decisions in 
this Court which cannot be reconciled with 
thb law^ which, I feel bound by the judg- 
ments in the Privy Council, to lay down. 
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The case in the X Weekly Reporter^ page 333, 
which * was quoted to us, is certainly con- 
trary to the decision of the Privy Council. 
As to the case at page 122 of the same volume, 
it may be said that facts were found there 
which rebutted the presumption, and so it 
cannot bo considered aS laying down any 
rule as to the onus of proof. So the caso in 
the special number of the Weekly Reporter, 
page 557, is also contrary to the decision of 
the Privy Council ; I must adopt the judg- 
ment of the Court of Appecji rather than 
the law laid down in that • case. The case 
in VIII Weekly Reporter, page 271, is consis- 
tent with the decision of Privy Council. 

It was argued before us, and reference 
made to a case in the same volume of the 
Weekly Reporter, page 370, that it was not 
shewn here that any nucleus of property by 
means of which this acquisition by Ishur 
Chunder might have been made, and that 
at least the plaintiff ought to have given 
some evidenqp of that, I must observe that 
what is said in that about there being a 
nucleus of property is only a dictum, — No 
doubt it would bo very useful for the plain- 
tiff to shew that, but I cannot agree that he 
is bound to do it. That dictum seems to mo 
to be inconsistent with the doctrino laid 
down by the Judicial Committee. 

There is one more case which I must 
notice thalt is directly opposed to the decision 
of the Privy Council. It is reported in I 
Bengal Law Reports, page 164, Appellate 
cases, and also in X Weekly Reporter, page 
198. With every respect for the learned 
Judges who pronounced that decision, 1 feel 
obliged, by tho superior authority of the 
Privy Council, to differ from it. The law 
laid down by the Judicial Committee in the 
case in XII Moore's Indian Appeals, does not 
appear to have been presented to the learned 
Judges. Probably, if it had been, they would, 
whatever their own opinion might be on tho 
subject, have considered that they were 
bound to follow it. 

The result of a consideration of tho 
authorities appears to mo to be, that the 
Subordinate Judge was "wreiig in what he 1 
laid down as to the onus of proof. He im- 1 
properly put upon tho plaintiff the onus 
of proving that, (to use his own words,) 
‘Hhe property was acquired with tho aid of 
joint funds and at a time when the brothers 
were living in a sate of family partnership.” 
That is opposed to the authorities which 
this Court is bound to follow, and on that 


account his decision must be reversed and 
the case must . be sent back to him for 
re-trial. 

Tho costs of this appeal will follow the 
result pf the suit. 

Mr. Justice Glover, — I am of the same 
opinion. 

The l7Tir February, 1S73. 

Present : 

The Hon’blc J. B. Pitbab, ) 7 , 

„ W.Ainsue, 

Case No. 446 of 1872. 

Special Appeal from a Decision passed by the 
Oficiatlng Additional Judge of Zillah 
Tirhoot, dated the \0th October 1871, 
affirming a decree of the Moonsiff of Dnr- 
bhangah, dated the \lth June 1871. 

Preyag Dutt Roy, ... {Riff) Appellant, 

versus 

Fekoo Roy and others {Defts) Respondents, 
For Appellant, Mr. U. E. Twidale. 

For Respondent, Bamachurn Banorjee. 

Plaintiff huvluff ousted from a Ticoa he held on a 
Ziircopeshjgfee to ho paid off by annual inetalmcnta sued 
for tho rfic<)very of posHCBsion with racduo profits. 

Held thata traimictiori <>t’ this kind constltutce a dif- 
ferent rolution altoffother lietwrnn tho parties from that 
ordinary relation ot landlord and tenant, whu-h ia oontora- 
pJatod under tho words Used in Section SJ7, Act VIII of ISdi) 
B.O. 

Mr, Justice Phear ( Ainslie, J., concurring >) 
— In this case language has been used in both 
the Courts below which seems to indicate 
some little coiifusiou as to the mode In 
which those siiits are to be dealt with in tho 
Moonsiff's Court, which are of such a nature 
as would formerly have rendered them triable 
only in the Collector's Court. One Court 
speaks of tho suit being a suit which is to bo 
tried on the Civil Side of the Court as distin- 
guished from some other side, and the other 
speaks of its being a suit whicli is to be 
tried under Act VIII of 1869 B. C. There 
should I apprehend bo no question in the 
mind of the Court as to which side of the 
Court is to entertain tho suit or under whafc 
Act it is to bo tried. It was one of tho pur- 
poses of the Legislature, when it removed the 
cognizance of certain class of actions fvom 
the Collector’s Courts to tho Moojosiff's 
Courts, that there should no longer be 
any question in any case whether the suitor 
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had invoked the of the right juries states the plaintiffs cause of action, and it 

diction, and whether the Co^urt was compel seems on reference to the plaint that it 
tent to do complete justice between the does tlie suit is not simply a suit to 
psrties. It is the plain duty of the Court recover occupancy of land from which the 
when a suit is ^rou^t before it to enter plaintifi* as a tenant has been ejected by the 
t^n it, and to endeavour to try the matter person who is entitled to receive rent for the 
in question between the parties upon the same, for evidently plaintiff comes into 
whole merits. In this instance, no doubt Court claiming a right to enjoy possession 
the first material issue raised, and the first of this land for a term of years, upon the 
issue to be tried, was whether or not the footing of a mortgage transaction, he seeks 
suit is barred by tlie operation of one or to recover the security for re-paytnent of the 
etber of the Acts of limitation. And the loan which has advanced, which security 
finding of the Court on that issue would had been given to him by the defendants 
necessarily depend upon the nature of the 2 and 3 including the defendant No. 1 
contest between the parties, immely, upon vendor, and had been wrongfully taken 
the question whether the cause of action from him by tho defendant No. 1. In' 
shed ' on by the plaintiff is one which falls truth, it appears according to the terms of 
witfain the provisions of Act XIV of 1859 , the plaint, that during the pendency of 
or one which falls within the more res* this Zuvipeshgeo loaso,.. no one other than 
trioted limitation as to time prescribed by the plaintiff himself is entitled to receive 
sectioa 27, Act VIII of 1869 B. C., the any rent, for it was part of the plaintiffs 
Courts below have both come to the con- contract, as he states it, with the defendants 
elusion that the suit is barred by the 2 and 3 that he should repay, himself the 
operation of this last mentioned section, money advanced by taking tho rent reserved 
The words of that sectioa so far as they on tho lease during that time. It is clear to 
are applicable to the present case are, — my mind that a transaction of this kind 
^*AU suits to recover the occupancy of any constitutes a cSifTeicnt relation altogether 
^‘land, form or tenure from which a ryot, between the parties from that ordinary 
farmer or tenant has been illegally ejected relation of landlord and tenant, which is 
by the person entitled to receive rent for contemplated under the words used in 
“the same, shall be commenced witfain the section 27, Act VIII of 1869 B. 0. It 
“ period of one year from the date of the appears to mo therefuro that the Courts 
“accruing of the cause of action and not -below have made a mistake as to tho period 
“afterwards.” of limitutiou which is applicable to this 

Both the Lo\yer Courts are of opinion, upon suit. The Low^er Appellate Court has 
the case of the plaintiff, that this is a suit to dismissed the suit as I think wrongfully 
recover occupancy of land from which ho upon the preliminary issue. The judgment 
has been illegally ejected by the person who must therefore bo set aside and the case 
is entitled to receive rent for the same. sent back to tho said Lower Appellate 
On referring to the judgment of the Judge, Court for trial upon its merits. But if it 
1 find that he describes the plaintiff’s cause appear to us before decree is drawn up 
of adtioa in this wise : — ^The plaintiff states that the first Court took no evidence, but 
thdit' 9 annas, and 9 gundaS in Mousah simply decided upon the preliminary issue, 
Bhanour Kooar “ were given in Ticca to the order will be that the Lower Appellate 
“ him by defendants Nofl(. 2 and 3 at a Court must send the case back to the first 
“r^tal df 190 rupees from 1 273;to 1286 F, S. Court for trial upon the merits. 

“aftto takii)]^ HQO Zmp^bgee (Sudhowab Costs must abide the oven t. 

“Patooah) thkt is by tim paying hi^ of the 
“amount ib yearly festalsrien^ of 100. He 
“fnribjsr states that defendant No. 1 bought 
“one bnni>f Ibb title in the 

*^ahm dsfondant No. 2 on 

“ 24th Asin; F. S, of irbich l^e took — « 

“ piMises8i<m ousting the 

“The pWtttiff no# sues for reepveiy df ' 

“possession luid pre^Uf^ 

It anneare to tnel that if this ; riohtlw 
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The 24 th Febeuabt 1873 . 
Present: 

m!)® I Judges. 

The Hon ble l! . A. Glover, j ^ 

Case No, 223 of 1872. 


Special ajspeal from a decision passed by ih^ 
SvhordinaU Judge of Tipperah^ dated the 
ZOth Septemher 1871, reversing a decree of 
the Officiating Moonsiff of Chowkey Na^seer 
WuggeTy dated the \^th April 1870. 

Sreemutty Bimola, widow of ) {Plffs ) Ap- 
^ Lobo Nundee ... ... J pelUint 

versus 

Dangu Kansari and another ) (Defts.) Res- 
• f pondents. 


For Appellant — Baboo Harymohan 

Chakervartti. 


For Respondents. — Baboo Naflitchunder 
Sein. 


The plaintiffs instituted this suit on the 
allegation, thfit one Jagarnath was the owner 
of 8 annas of the Ijraali homestead in ques- 
tion, that the plaintiff Amrita was his 
daughter, and that the other plaintiff Bimola 
was the widow of one Lobo, the son of Ja- 
garnath*s second daughter, Sumitra; that 
they were all along in possession, and were 
subsequently dispossessed by the defendants, 
hence this suit for possession of 8 annas 
share of the Ijmali homestead. 

There is no ground for excluding a widowe<I daughter 
ft'oni her inheritaiiee under the Hindu Law, inuatntich an 
«he can, under the law as it now stands, remarry and have 
issue. 


The defendant Taramoni did not appear 
in any Court. But the other defendant 
Dangu Kansari, among other things pleaded 
that tjie claim was barred by 12 years’ limi- 
tation ; that Amrita was a widow, therefore 
she could not be an heir to her father ; that 
Bimola’s husband Lobo was born after Jagar- 
nath’s death, therefore Bimola was no heir 
of Jagarnath ; the defendant further pleaded 
that though the plaintiffs occupied a portion 
of the homestead in question ivithin 1| or 
3 years of this suit, such occupation was of 
a permissive nature being that of friends. 

The Moonsiff found Jagarnath to have 
been the owner of 4 annas of the Egmali 
homestead and not of 8 annas as claimed, 
and decreed the suit to that oxtenti holding 
that limitation did not apply, inasmuch as 


the possession of the plaintiffs was adtpUjted 
as well as proved, and that the defendant 
had foiled to shew that they had occumj^ 
the homestead only as friends; that defoti 
dant had not proved that Amrita was a widow 
at the time of her father Jagarnath’s death, 
and moreover held that in that case, the se^ 
cond daughter Sumitra, and then her sqh 
Lobo and then the other plaintiff Bimola 
was the sole heir of Jagarnath. 

On Dangu Eansari’s appeal, the Sub-Judge 
held that the plaintiffs had not proved their 
possession within 12 years of that particular 
site of the homestead that was occupied by 
Jagarnath, so their occupying another part 
thereof cannot save their claim, from the 
operation of limitation, to recover Jagariiath’s 
portion ; that Amrita had failed to prove that 
her husband was living at the time of her 
father’s death, so she was no heir of her 
father ; and that as Lobo, the son of Sumitra 
had not succeeded, his widow Bimola could 
not now succeed, inasmuch as the other 
daughter Amrita was now living. The Su- 
bordinate Judge, accordingly, dismissed the 
whole case of the plaintiffs. 

Baboo Harimohan Chakervartti, for the 
special appellants, contended that the Sub- 
ordinate J udge was wrong to apply limitation 
in this case after finding them to he admit- 
tedly in possession of some one portion of 
the Ijmali homestead in quostiou. That 
the Subordinate Judge was also wrong to hold 
that Amrita and Bimola were no heirs of Ja- 
garnath ; that at any rate Sumitra, capable 
of producing male issue, was heir to Jagar- 
natb, and then her son Lobo, and after him 
his widow Bimola were heirs under the 
Hindu Law. 

Baboo Nalitchunder Soin ( with him Baboo 
Doorgamohun Dass), for the special Hespou- 
dents, contended that the plaintiffs, claiming 
Jagaruath’s portion, must prove possession of 
that particular portion ; that Amrita was no 
heir of Jagarnath being his widowed daugh- 
ter ; that whether the homestead in question 
is Ijmali or not ought to be enquired into. 

Baboo Harimohan Chakervartti was not 
heard in reply. 

Mr. Justice Louts S. JaeksofL^lt seems to 
me there was really no valid defence to the 
plaintiff's suit. 

The plaintiffs did not sue to recover es ^ 
Subordinate Judge supposes, a paistLcttlat 
part of the premises in which 
the father Amrita and grandfethw^oif the^ 
husband of Bimola resided; the^ simply 
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sought to establish their right to that portion 
Of the joint family (itemises tphioh descend^ 
hy to Jftgarnath They put their 

ol|)dm a little too high iii asking for a half 
share of those when it seems tliey 

wesre really Entitled to a fourth share and no 
ttore. V Tne Snbotdiuate Judge taking a 
tniktake^ view of what as I have just stated, 
^0 p]^nti& asked for, went on to say that 
they had wot been in possession of the par- 
ticular premises of Jagarnath, and conse- 
quently their suit was barred by limitation. 
It Is clear that they had been residing as 
members of a joint family on joint premises 
and on the ooonrrence of dispute between 
them and their oo-sharers, they were certainly 
entitled to come into Court and ask to have 
their proper shore assigned. | 

As to the exclusion of Amrita under the 
Hindu Law, there seems to be no ground 
for that, because although a widow at the 
time of her father’s death, still she could 
certainly, as the law now stands, remarry 
and havO issue. 

t think the decision of the Lower Ap- 
pellate Cottrt should be set aside, and the 
Moonsiffs decree for a fourth share restored 
with C 08 ts« 

Mr, Justice Glover:-^! concur. 


' -t 

Tna 25 th FfiBnuAuv, 1873. 

Pfese7tt: 

The Hon'ble Louis S. Jackson, ) r . . , 
„ Dwabkanath Mittbr, j ^ ' 

Casb No. 241 of 1872. 


Special Appecd from a Deemon: passed by the 
Judge of Chittagong ^ dated tlie 0th OcCoher 
1871, reversing a decree of the Moonsif^ of 
Chmheg Hogan dated the 0th Mag, 1871. 

UPlff,) Appels 


J 


tant. 


vtrme. 


I H^ondents, 


Beola. Ofiyee Koolan and 
another defendants, 

For Hnny Mohun Chuck 

kefhuttyaud AukS Chun- 
' der'^in. 


For Bu^seedhur Sein. 

' A W' 4xacEf:)K>n d font . 'ogfUntit 

the litter^ la ttot.to]&ure been 

(The feicts : of til# case appear sufficiently 
in the judgme*?t ^ the Court hy' 

Mr. Justice Lohis'B,. Jjlgskson:) ^ j," s',;' 


Hab^o Harimohun Chakarvartti ( Baboo 
Okhilchunder Sein with him) for the special 
appellant contended first, that the Lower 
Appellate Court ought to have tried the 
question of fraud, which had been found in 
fiivor of the plaintiff by the First Court; 
and secondly, that the Lower Appellate- 
Court was wrong in holding that land is secu- 
rity for its rent, and that J|q. 1 defendant’s 
purchase at a sale in execution of a rent 
decree must prevail over the previous 
purchase of the plaintiff at a sale in execu- 
tion of a Civil* Court decree, and cited Dow- 
lut Gazi V, Munshi Munwar [ 15 W. R., p. 
341] ; Wahed AU Sadiq Ali [17 W. R.,p. 
417.] 

Babu Bunsidhur Sein ( who appeared 
with the Court’s permission, for Babu Grija 
Sankar Muzamdar) for 4he special respon- 
dent contended, that the question of fraud 
had not perhaps been taken before the Lower 
Appellate Court, and therefore it could not be 
taken b^re in special appeal ; and that at a 
sale for arrears of rent, the tenure itself was 
sold, and therefore the purchase therein 
must prevail against a previous sale. 

Mr. /oeWn.— The decision of. the 

Lower Appellate Court in this case indicates 
an entire inability to grasp the real facts and 
questions arising upon these facts as they 
ought to have been grasped. The plaintiff 
purchased an Istomoraree jote, that is to say, 
the right, title and interest of the tenant there- 
in in August 1866 at a sale iu execution of a 
Civil Court decree. This is unquestionable. 
It is also alleged, and there appears to be really 
110 reason to doubt, that in pursuance of 
that purchase the plaintiff went to the zamin- 
dar and received from him a pottah which 
pottah the plaintiff sought to register accord- 
ing to law. The zemindar appeared in the 
Registry Ofiice, and there admitted the execu- 
tion of the pottah, but did not assent to its 
being registered ; whereupon the Registering 
Office (why I do not know,) withheld regis- 
tration. .Under Section 36 of the Registra- 
tion Act, it appears to me that op the regis- 
tering Officer enquiring whether or hot the 
document was executed by the person by 
whom it purports to have beeu executed, if 
such person admits the execution of the 
document the plain <laty of the Registering 
Olicer is to register the document whether 
the executant asks or eonsents to it or not. 
Thi,|)laintiff, no doubt, if well advised ought 
made proper . application, to Onffirce 
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registration but he did not. After the 
zemindar brought a suit for arrears of rent 
against the tenant who had been ^old out, 
which suit was undefended : a decree was 
passed, the tenure was put up to sale and 
purchased by the zemindar himself for two 
rupees. The zemindar then applied to the 
Collector to p^ him in possession, which 
was done notwithstanding the protest of the 
plaintiif : the plaintiff therefore brings this 
suit to be restored to possession. 

The Court of first instance found that the 
zemindar's conduct was tainted with fraud 
and gave plaintiff a decree. That decree 
* has been reversed by the Additional J udge 
upon very insufficient reasons. The Judge 
says. — The plaintiff's pottah is inadmissible 
“as evidence^ and 1 cannot but think that 
“probability lies on the side of want of 
“genuineness In the Dakhillas. I am cer- 
“ tainly unable to determine that plaintiff 
“has, since his auction-purchase in 1866, 
“ paid rent to the zemindar defendant — the 
“ landlord not getting his rents had a right 
“ to look to the occupier of his laud and to 
“ the land itself as his security, and the 
“plaintiff when his pottah was refused 
“registration had his full opportunity to have 
“ that* registration enforced, if it was his 
“right.” The Judge altogether overlooks 
the fact that the zemindar well knew that 
plaintiff had acquired tlie tenure by purchase. 
Notwithstanding that knowledge, three years 
afterwards, he brought a suit for arrears of 
rent against a person whose interests he knew 
had become extinguished and obtained the 
sale of the tenure on the strength of an 
decree against such person. If it 
were necessary to decide the case on that 
point alone, it would be sufficient to say that 
the zemindar by such subsequent purchase 
In exOoutiou of a decree against a soldooiit 
tenant had taken nothing and was bound to 
give way to a horn fide purchaser# like the 
plaintiff. More than that under the cir- 
cumstances of the case, it is quite clear that 
the conduct of the zemindar is tainted with 
fraud. He is made aware of the plaintiff^s 
purchase ; he actually executes a pottah in 
p}aintiff*s favor, goes to the Registrar’s Office 
to register the document and there declines 
to register it. He then tries to avoid his 
own act, and ignoring the plaintiff brings a 
suit agmnst a party whose right he knows 
to be non«6xistent Under such circums- 
tauoes if the sale under the rent decree had 
any validity and could prevail over the 


previous purchase made by the plaintiff, <1 
would have been the duty of the Court titi. 
order the zemindar to reoouvey the tenuf^ 
to the plaintiff, but as I have already stat^ 
that is imueoessary as the zemindar took 
nothing by his purchaser. The judgmcni 
of the Lower Appellate Court is overruled! 
and that of the drst Court is restored with 
all costs. 

The 25th FBBRUA.nY, 1876. ^ 

Present : 

The Hon’ble J. B. Pheir, ) , 

„ „ W. Ainsub, } 

Ca.se No. 486 op 1872, 

Special Appeal from a Decision passed tJie 
Officiating Judge of GyoJi>^ dated the 31st 
August 1871, affirming a decree of Uie 
Subordinate J udge of Gyah^ dated the 20^A 
February 1871. 

Maharanee Indorjeet 
Koonwar ... (DefL) Appellant, 

versus 

Mussummat Poo tee Begum {Plffi) Respondent 
For Appellant — Mr. 11. T. Allan and Moon- 
sheo Mahomed Yousoof. 

For Respondent — Messrs. 11. T. Twidalo and 
C. Gregory. 

A. corttiiti property liavingr 1>eeri gold in execution of a 
decree against P. in her repreflenmtive capaefty, and pur- 
chttHcd by J., and it hamK been proved in a suit by 
P. that tho add piviperty was her own, it wa« held that the 
.enlo did not pass tho rig^ht and title in tho property to tho 
purebaaer. 

It seems io us that the Courts below are 
substantially right in this case. 

Moharanee luderjeet Koonwar had obtained 
a decree against the heirs of Kazee Hos- 
sein AU Khan, and attached certain property 
with the view of having it sold in executiou 
of that decree. Mussammat Footce Begum, 
one of the heirs and a defendant in that suit, 
objected to the attached property being sold 
on the ground that the decree was tpode 
against the defendants in their representar 
tive capacity, and could only be executed 
against the property which had descended 
to them from Kazee Hossein All 
whereas the property which had been ! 

was her own property, come to heir 
husband. ''''jf!!?.''..' 

The Court which was oharged wft^, iW 
execution of the decree over-ruled ikis 
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objectioa aad crieiidd thd property to be aold. 
But Mus^iotoat Pooiee, Begum appealed 
agalaat thia order to the High Court ; and 
the High Court {^sed , a judgment in her 
favor which contidiua the, following pasaaee 
as Mr. jFuetioe Macphemn states it in the 
iShse imported in volume 12^, Weekly Reporter, 
pag^ ^ SOj. .; We remanded the case to the 
Lower Codrt,i»aying that Pootee Begum 
** Was entitled to have the question deter- 
mined whether the property now seized iu 
execution came to her from her father or 
^*frem her husband.” ** We added,— -If she 
received it from her husband, it cannot, 
under the terms of the decree, be sold in 
** execution, as that decree is against her as 
<* 0 !ie of the representatives of her father, 
««and the execution of that decree is limited 
** to pr^erty of the father found in the hands 
« of the representatives,” 

' That is a distinct decision of this Com t 
upon appeal to the effect that the decree 
which Maharanee Indorjeet Koonwar had 
obtained, was a decree the execution of which 
was limited to the property of her father 
fouhd in the hands of the representatives, 
and could not be put in operation against 
the property of the defendant herself. 

It seems that at the time this decree of 
the [fkh Court in that matter was passed, 
sale in execution of the property had 
actually been effected, and the plaintiff 
herselif had bought the property. 

Now, it appears to me that the moment 
the objection of the defendant to this proper- 
ty beihg sold in execution of the decree was 
made, and the* Court upder tbe provisions of 
Section 11 Act XXIll of 1861 entertained 
.that objection judicially, the original suit 
hetweep. 4ha parties whatever its former 
puipose^ was' turned into a suit directed 
to this laud itself. This very 
land, was at that steg6 the matter in suit 
between . thO' parties ; and while that was so, 
sale was effected, and^Banee Inderjeet 
To imy^niiad eveahad 
she, Seen a stiAngp^r, isat^d of being a 
W ttoVpuit as^Ae was, the>purchsse 
circumstances 

wapbl :’,p ’f uri^e of , l>ropei|y 

subject to 

thp Jnid W 

parlies, the oape Ja, I entwwk 
diffibimt Brom the ordinaary oaeO iOfJthp sale 
of ^ prepay made ! 

in execution: ot a dO^ee which Is ii^ subject 


of app^l to a higher Court, under ciroums: 
tanoes such that the appeal proceedings ; do 
not have |he ef^ot of staying execution of 
the decree appealed against. In a case of 
that kind no dOnbt the sale in execution 
may eifeot a good and valid transfer of 
property to a purchaser for valuable oonsi- 
I deration, even tbongh the d^reo in execution 
I of which -it was xnade ll subsequently 
reversed, for this simple reason, namely, that 
at the stage of the proceedings when the 
sale was made, i the decree was a valid decree, 
and the Court had authority at law to sell 
the judgment-debtor's property in execution 
of that decree. But here the very matter 
in litigation botweeu the parties to the suit 
at the time when the sale was made, was the 
right of the Court to sell this property. 
The highest Court of. appeal afterwards 
determinod that the Court executing the 
decree hod no right or authority to sell and 
convey this property, supposing it to be the 
property of the defendant by any other title 
than that of inheritance from her father. 
I must say that the inclination of my 
opinion is that the High Court migjbl^t under 
the circumstances of the case, have gone on, 
even although the sale had been effected, to 
make the enquiries of fact which were 
directed to be made, namely, the enquiry 
whether the property was originally the 
property of the father Kazee Hossein Ali 
Khan and from him descended to Pootee 
Begum, or not, and that it might, upOn the 
issue being determined in favor of Pootee 
Begum, have set aside the sale as against 
the plaintiff Moharanee Indeijeet Koonwar 
who had become the purchaser. I am not 
prepared even to say that if the purchaser 
had been an entire stranger, he might not, 
under theeircumstances mentioned, have been 
put upon the record, in-as-much as under the 
view I have taken he would have been the 
purchasq^ pendente lite and therefore one 
who had placed himself in the shoes! of the 
litigant party, , But however this may be, 
it appears to me clear that the party to the 
suit who had a decision of the highest Court 
in her favor to the eflhet that her property 
if it had not come to her from her father, 
could not lawfully be taken and sold in 
eKequtioh of the decree, has an undoubted 
right to come into the 'Civil Court as against 
the purchaser, whoever that purchaser tnay 
to estab^ her right and , title to . the 
4 )roperfcy which h«u5 so been unlawfully oon- 
veyed Away from her. It seems to toe tlmt 
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it would certaiuly be a great slur upou^ our 
procedure if this were otherwise* 

Pootee Begum has brought this suit 
against Ranee Indeijeot Koonwar in her 
capacity, of purchaser, and it appears to me 
a very poor answer indeed to that suit to 
eay,-^thij» question h^ already been tried 
between you and me in tlie execution pro- 
ceedings and bai been determined in your 
favor, only that the last step was not taken, 
namely, the step of giving effect to the 
final decision of the Court, because the Court 
held its hand. 

In this suit lie 1 understand, the Courts 
below are unanimous in finding that the 
property which the plaintiff’s execution- 
creditor bought at the execution sale was 
the property of Pootee Begum come to her 
from her husband and not from her father. 
That being so, it follows from the decision 
which this Court gave in February 1867, 
that the sale was not a lawful sale and did 
not pass the right and title in the property 
to the purchaser. I think therefore that the 
Courts below were correct in the view which 
they havA both taken of the plaintiff’s right, 
namely, that the plaintiff' in this suit is 
entitled to recover, and I am of opinion that 
this appeal should be dismissed with costs. 

The 26th Fbbbua^ry 1873. 

Present : 

^ Justice. 

The Hon’blo F. A. ) On^ of the Judges of 
Glover, . . . j the said Court 

Case No. 712 of 187?. 

Special. Appeal from a Decision passed hy tfu 
Judge of West Durdwan^ dated the Zlst 
of January 1872, 

Siboo Jelya, one of the dfts. ... Appellant, 

, versus 

For AppeUant^'^^s^iQO Nilmadhub Sein. 

For R^popdent — Baboo Hem Chunder 

Banerjee. 

provisions of Act X of 1859, do not apply to tanks, 
nor can right of occupShoy bo gaUiad in posaosston of 
them. 

The Chief This suit was brought 

fi>r the possession of a tank which the pkin- 
tiff alleged he had been dispossessed of. 


His case was that he had purchased tha 
tank at a sale in execution ofadeCreeagainS^ 
Eejab Gopal Singh to whom it belon|^ 
as a rent-free, tenure. ■ 

Shiboo Jelya was allowed to come intA 
the suit as a defendant iu the suit, aud he 
did not, deny that the property in the tadP 
belonged to Eajah Gopal Singh, aud that It 
had been purchased by the plaintiff, but 
he objected that the Rajah had no Mas 
possession, that on the 4 th of Joisto 1230, 
he gave a lease of the tank to this defend- 
ant’s father, and that the propei^ty had 
since been held accordingly, and that under 
that lease the plaintiffs were not entitled 
to Mias possession. 

The issue framed by the Moonsiff was, 
whether Shiboo Jelya entered into possession 
of the tank as ancestral jummaye property, 
or the judgment-debtor had kkas possession 
of the same ; aud in his judgment, he says, 

** Upon the evidence on the record and the 
circumstances of the case, it is evident that 
the defendants have held the tank under 
a Jummaye title from before the sale in exe- 
cution, and therefore the plaintiffs have no 
right to hhae possession.’’ lie made a de- 
cree to the effect that the plaintiffs were 
confirmed in possession of their right as 
owners of the tank ; but as the allegation 
on which they grounded their suit was not 
proved, while the defendants had made put 
their case, the plaintiffs were ordered to pay 
the costs. 

From this, there was an appeal , to the 
Judge, who, after stating what the nature 
of the suit was, and the Moonsiff’s decision 
and the grounds of appeal, said, ** 1 am 
opinion that defendant’s possession undpr, 
the lease is not proved, and there is no Uor 
probability whatever in Sbiboq Jelya; and 
bis father having held possession of the tank 
from year to year by payment of a share 
of the produce, namely, **fish$” and/ he 
decreed the appeal, and reversed the jndg^. 
ment of the Moonsiff, 

It has been objected before us, tfaal^ 
though the title, which had been set' dp to 
the defendant, Shiboo, had not been proved^ 
it appeared upon this judgment that ^ere 
had been such a possession as gave them a 
right of occupancy,; and therefore tto 
tiff ought not to have a deore4\foif 
sipn. ^ ^ ' 

Thistsnk appeare to. bo. nsed.ddif^^^ 
the presemtionuid twiiagof fiA. a4oae 
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not ap|)^ to have formeid part of my grant 
of land, or that it can in' any way be con- 
sidered IMS ap{iurtdnaht to any m held by 
the defendant. The Only thing ooeppied 
hd be. the tatik itself, and the ques* 
tion iS| : whetfo^>. tihe jwrovisiohs of Act X of 
would Confer a right of occu- 
panoy apply to such a tank as this. 

Kq dOttH, it may be ^aid that a tank 
comes pttdet the wo^ laud-— as land covered 
with Water. But it is to be land cultivated 
or Jheld; and I think, iu considering whether 
tank comes within the pirbvisions of 
Act i of we must do what was done 
iu Ifenee Doorga Soonderee verms Bibee 
Opmadutoouuissa, IX Bengal Law Beport, 
pisge 102, which was decided myself, Mr. 
Justloe Bayiey and Mr. Justice Ainslie on 
an appeal against the decision of Mr. Jus- 
tice Glover^ the Senior Judge, sitting with 
Mr. Justice Mitter. The question there was, 
whether a suit for enhancement of rent of 
land Covered with buildings would lie in tho 
Bevenue Courts under Clause 4, Section 23 
of Act X of 1809. I was of opinion and 
Justice Bayiey and Mr. Justice Ainslie con- 
j^urred with me, that in order to see what 
was meant by land in Act X of 1859, we 
must look at all the provisions of the Act. 

following that rule in the present case, 
I think We cannot say that the provisions 
of Act X of 1859 are applicable to such a 
tank as this Is. For instance, the provi- 
skin in Section 112 of the Act, which was 
noticed in that case^ respecting the recovery 
of the retit of the land by distress, , is not 
applicable to such a tank this. Follow- 
ing that rule, I ahi of opinion, it cannot be 
sa^th^a right of ocexipancy was gained 
under the, Aeil^ the parties hi possession 
of^ts timk; although for mo^ than 12 
yeata.f it; is therefore unnecessary to deter- 
mhie Ihe ; question, ' whether the defendant 
by whlcjh I xuiban the intervenihg defendant 
tSbU )06 ) not having set up. thla case, ( he 
having, sqt' ub a title uuder albase^ Wi^ich 
ha cih W allowed to 

resist a 4^00% the plaintiff ibr possessions 
ithlnk this ls A plain- 

■tiff to imya. which' he relies 

upoh in and is not allowed 

to''tM^ Cass'; btouse 'heiWv sqp^ ' 

poskffv^^' 'hen' a 'b? oo4u-, 

psa^f/ the erf g^ 

a 4^rse would be, thaf thS plmniaff having 
/ gtrf possessicSi. decree ini ^ iixi% 


the defendant would have to bring another 
suit to get ^back the possession by virtue 
of, his right of occupancy which would be 
contrary to the rule that circuity of action 
is’ to be avoided.. It would not he right to 
give the plaintiff ’possession which he 
ought immediately lose by another suit ; and 
the proper coui*se would be, finally to decide 
the rights of the parties iu the present suit, 
or this injustice would be done, that the 
defendant, although entitled to. a right of 
occupancy, would be entirely deprived of it, 
by losing possession and not being able to 
assert his right in any otheffsiiit. It would 
be not only depriving Him of a right which 
clearly belonged to him, but taking away 
from him altogether the possession of laud 
which he had a right to keep. However, as 
I have said it is not necessary to determine 
that question. It is iu order that it may be 
supposed, if this case should arise at some 
future time, that I assent to the proposition, 
that the defendant could not set up this ndw, 
because he did not do so originally by way 
of defence that I have made these remarks. 

The appeal will be dismissed will^ costs. 

The 28th Febhhasx 1873. 

Present : 

The Hon’ble F. B. Kemp, ahd ) j , 

„ „ C. PONTIFEX, / ^ 

Case No. 783 or 1872. 

Special Appeal from a Decimn passed by 
Colonel li, C. Money ^ SuhordinaU Jvdge 
of Julpigorefy dated \lth February 1872, 
affirming a decree of the Moonsiff of Bishen- 
gunge, dated tlie 22nd August 1871. 

N^jadie and another (Bfts,) ... Appellants, 
versus ^ 

Miijeeboollah and others (Flfs,) Bespandents, 
Fof' Appellants , — Baboo Greqjashunker Mo- 
V • ^>s:oomdar. 

For JUspondenis . — Baboo Bhuggobuttychum 
. • Qhose. 

UeldinaccordAtioe witbaHulinffof tba HJffb CtourtVlI 
W. B. p. 67. that where a Omrt m Sret insstantse deoidea fea 
ieatis of, Umitetion in favor of plaintiff, and the other 
iastiea Sgainst the idaintiff. and the Appellate CoUit 
Wi^utpasaSgr any Judgment on the quesnon of Xdmita- 
ue^ TiRmenda the case fhr fWrttter Investtoatfou, it W com' 
newt to the Appellate Court, rirhen the whole oaee oomee 
hef^ it, ultimately in appeal to Wy the question of Umi- 

.. ^1^ Appears that . cue SoDMolab, die father 
of die plMulil& in the present suit, sued 
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Niljadee, the widow of one Nazeemoodeen for 
l^beseselon of § of an eight antias ehare of a 
Jote wdiicli belonged to the said Nazeemoo- 
deen* His claim was decreed. Of the re- 
maining five anhas^ Niljadee was declared 
entitled to I anna, and Fooljadee her daugh- 
ter to four annas of the Jote. 

Fooljadee having subsequently died, the 
sons of Sonaoolah, upon the allegation that 
their father was entitled to ^ share of the 
four annas of the said Jote, which Fooljadee 
bad inherited and left, instituted the present 
suit to recover possession,, df the share 
which had devolved by right of inheritance 
on their father. 

The defendants stated that Fooljadee died 
in' Jeyt 1 264, and that plaintiff*, not having 
instituted his suit within twelve years of that 
date,* was evidently barred by the law of limi- 
tation. They plea^led also that under Section 
2, Act VIII of 1859 the suit did not lie. 

The MoonsitF found that as there was evi- 
dence to shew that Niljadee was alive in 
Cheyt 1264, the suit was within twelve years 
from that time, and that therefore the Law 
Limitation did not apply. 

Upon th& question of Res adjiidicata, the 
MoousifC held that, as during the appellate 
stage of Sonnoola’s suit, the c|aim whicli he 
had advanced in respect of | of the property 
which Fooljadee had left at her death was 
disallowed, no fresh suit could be brought 
for such share. 

Upon this the plaintiffs appealed, and it 
was held by the Deputy Commissioner of 
Julpigoree that Section 2, Act VIII did not 
apply to the suit nnd therefore renianded it to 
the Il 0 ^yer Court for trial on the merits. No 
objection wasraised by the defendant tiiider 
Section 348 Civil Procedure Code to the find- 
ing of the Moousiff ou the question of limi- 
tation. ' ^ ,, 

On special appeal to the High Court this 
order was upheld. 

The Moonsiff afterwards tried the case ou 
the merits and decreed the claim' of the 
plaintiff. 

Upon appeal to the Deputy Commissioner 
by the defendants, they again raised the quos- 
of Limitation and Res ai^udicath with refer- 
ence to which the Deputy Commissioner 
said:— ' 

The main grounds of appeal are as to 
Limitation and Res adjudicata. Now these 
paints have been disposed of in the former 
appeal, «md the order therein upheld by the 


High Court, and I see no reason for 
going into them. ' ^ 

The Deputy Commissioner added : — 

It is not in any way shown that 
tiffs appeal is barred by limitation, and,, in 
this clearly the onus of proof would to 
with the late defendant who raised that issud? 
in law, but who have not proved it.’* 

On the merits the Deputy Commissioner 
upheld the Moousiff s decision and dismissed 
the appeal 

In special appeal it was contended on the 
part of the Appellant, that the Lower Ap- 
pellate Court was wrong in not trying the 
question of limitation. 

On behalf of the Respondent it was urged, 
that the defendant not having objected to 
the finding of the Moonsiff upon the question 
of limitation under Section 348 Act VIjll of 
1859, ill his first appeal to the Deputy Com- 
missioner, it was^ not now competent to him 
I to re-opcu that question. He evidently 
acquiesced imthe finding and could notthere- 
fore question it, at such a late stage of the 
suit. The ^remarks of the Deputy Commis- 
sioner in the latter part of his judgment as 
to the question of onus of proof where limit- 
ation is pleaded, are a mere surplusage and 
do not at all affect the decision. 

; Ur* Justice Kemp . — The plaintiffs in this 
; cK, special Respondents, sued for two-thirds 
^re of the estate of Fooljadee. The suit 
vias governed by the Mahomedaii Law. The 
plaintiffs alleged that their father was alive 
at’ the death of Fooljadee, that he was enti- 
q two-third share and Niljadee the 
Detmraant Special Appellant before us to a’ . 
one-third store. The defence was two pleas 
in bar ; , jimitqtiod and res adjudicata^ tixiA 
on the merits it Was stated, that the plaintiffs 
are not residuary heirs under tfie Mahomedan 
law, ttot there were other heirs alive at the 
time. Fooljaijeo diud and therefore the father 
of the plahitiffs was not, as alleged by them, 
entitled to a two-third share. The Moonsiff 
in the first instance oh the ffrst plea in bah 
viz., limitation, was ofoptuiou that It appear-^ ^ 
ed from a petition of the 19th of Cheyt 1264 
that Fopljadee wee then alive and was ttoil 
a minor, and that the suit of the plainti% ; 
which was brought in 1276 was in time from 
that date, namely, the 19th Cheyt 12d4, 
Here it mny he mentioned ttot the con- 
tention of the defendant wqs that, Fpoljqv!^; 
died in Joyith 1264, and , that the 
brought 12 yearSiOhd three ;mototo 
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Admiummtioih of JmUce. 

I.OAVKft pROVlXC'Ea. 

Wi2 promised in April last to return 
to tliis subject, and we liasteii now to 
redeem our pledge. 

(jood laws are essential to an cfruaejit 
administration of justice. But good laws, 
without an honest and well instructed 
agency to admini.stor them, must fail to 
compass the result wliicli may otiicrwisc 
be fairly expected of them. The ques- 
tions then which arise, are, — first, have 
we such laws as may be pronounced to be 
good, without any reservation, and second, 
have we an cflicient agency to administer 
them ? The first qu(?stion embraces a 
subject of no ordinary magnitude and 
importance, and if we attempted to 
answer it with any d(^groc of detail, we 
would certainly exceed the limits which 
we have assigned to oursedves. We would 
accordingly reserve our answer to that 
question for a future issue. Irrespective 
then of the question of the 1110^^-.,* and 
demerits of our legal code, we will con- 
fine ourselves in this paper, to a con- 
sideration of the efticiency or otherwise | 
of the agency employed in our judicial 
department, as well as to tlie best means 
of bringing about what we consider to be 
a reform in onr administration of 
justice. 

The ofkicers employed in the ( Civil ) 
Judicial llcpartrnont iii the Moflu.sil, arc 
recruited from among the gentlemen of 
the Civil Service and the law graduates 
of our University The selection of 
Moonsiffs, however, is sometimes lua^!- 
from among the old pleaders of the 
Moffusil Courts. These gciitlcmcu arc 
generally ignorant of English. 

Let us now sec how far the judicial 
"'’rt niijiiifipfl to dis* 


eliargc the oncroii.s duties with which 
they arc entrusted. 

The civilians, as a ruli% when promoted 
to a District Judgeship, are, if we excindo 
tlieir noviciate on tlie magisterial bench, 
without any previous legal training. A 
few years' oxperieuec as a Magistrate 
does not serve them in good stead. As 
ex-(/o]lectors they have certainly some 
knowledge of the different kinds of laud 
tenures prevalent in the country, and 
what is called tlie rcveimc system, as it 
was inaugurated in the good old days of 
Joliu Company Bahadoor. They bring 
with them also a rcspc(^fa])le aecpiaint- 
anee with the vernamilars of the eomitry. 
But all tliis kiiowdedge is of little avail 
to them .on the judicial heuch. Let us 
sqppo.se a Judge to he ([uite an faU at 
the techuicology of our Zemiiidary She- 
rista, — at the distinctions hetwocn a 
I talook, a zemindary, a mohlool and a 
I miulafnt, a howala and an oiisiit talook ; 
a kudemec jotc and a sursory tenure, 
a khodkhast ryot and a })yekhast ryot, 
a cluickrau and a nijjote, fee., &c. Bet 
us suppose him also to be (jiiite familiar 
with the native languages including tlic 
slang so mucl* in vogue among the 
vulgar. Certainly, in tlic abstract, thcs(3 
constitute a qualification of a superior 
order in a European gentleman belonging 
to llic (hvil 8crvice, although there is not 
a Uomastali in tlie eouutry on Rupees 5 
a mouth, wlio docs not possciss this 
knowledge in a greater degree, 'But this 
qualification perse is but a poor rccom- 
mcndatioii in a judicial officer, wlioii it 
is not accompanied with a complete 
knowledge of the principles of juris- 
prudence, equity, ikc\, and a sufficient 
training at the bar. A lawyer with a full 
knowledge of our lauded tenures and 
of the vernaculars would be decidedly 
I an acquisition to the judicial service. 
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But a mere local knovplcdge of the des- 
cription lire, have alluded to, without a 
proper legal training and a knowledge 
of the principles of Law and Equity, can 
by no means afford a guarantee for an 
efficient discharge of judicial duties. 
Besides from the very nature of Hindoo 
society, it is next to impossible for a 
foreigner generally to form a correct idea 
of its constitution. So that, however 
much a European gentleman may pique 
himself on his local knowledge, such 
knowledge, when duly analysed, is dis- 
covered to be of very little practical use 
or Value. Thus a mere local knowledge, 
possessed by a European gentleman with- 
out a proper acquaintance with the princi- 
ples of Law and Equity, can, on no groimd, 
be held to constitute, a superior claim to 
judicial appointments. Civilian Judges 
have already had a fair trial, and as a rule 
they do not appear to have succeeded. 
Theie may be exceptions, but such ex- 
ceptions are very rare. One does not 
always meet with a Holloway or a Louis 
Stuart Jackson. Tliat is indeed a rare 
spectacle. Average intellects require a 
previous special training in the profession 
of Law. We think accordingly that Jlie 
system, which now obtains, of selecting 
District Judges from the Covenanted 
Civil Service, is based on no sound prin- 
. ciple, and tlicrefore is ill-calculated to 
subserve the ends of justice. Of course, 
our remarks do not apply to those inem- 
hers of the Civil Service who have not 
only consumed the orthodox quantity 
of mutton in one of the several schools 
of law in the United Kingdom of Great 
Britain and Ireland, but have really 
stiidied the science of the Law with a 
view to practise it as a profession. Cer- 
tainly, these gentlemen, we think, to be 
well-qualified for the bench, and we shall 
always^ be glad to hail such appointments 
with unqualified approbation. 

Jjet us now see how the subordinate 
aj^ointments in the iudleial service arc 
miule. ,As a, rule the Moonsiffs are 
appointed from among the law graduates 
, of our UniversKy, aud-thc plcjaders of the 
! District Courts, and the ranks of the 
Subordinate Judges are recruited from 


among the Moonsiffs. It is generally 
said that the Bachelors of Law of our 
llniversity are as a class a superior set of 
men, and no exception can be taken to 
their appointment to Moonsiffships. No 
doubt they possess some amount of 
knowledge, general and special, their 
degree being a sufficient guarantee of 
the fact. But a mere knowledge of a 
few principles of Law and of the Rcgula- 
tious and Aefts of the Legislature, does not 
constitute a sufficient qualification for the 
bench, A young graduate in law fresh 
from the College, being generally igno- 
rant of the world and its ways, cannot 
be expected when pitchforked on the 
bench to ascertain the real facts of a 
ease with a sufficient degree of precision. 
Not being able generally to distinguish a 
perjurer from an honest witness, he may 
be very often misled to believe a false 
story to be true, and vice versa. Unless one 
has mixed freely with the world for years, 
and in the course of his dealings has 
come across with several classes of 
people, it is impossible for one to form 
a correct opinion of men from their 
external bearing and demeanour. Five 
ycars^ practice at least at tljc bar ought to. 
' be made the slm qua non of an appoint- 
ment into the judicial service. That will 
certainly afford us some guarantee against 
a young Moonsift’^s being daily betrayed 
into absurdities in his decisions. If a 
lawyer of five years' standing or more is 
not able to sift properly the evidence 
that may be offered, we may safely pro- 
nounce his ease to be au exception to the 
general rule. 

At present Moonsiffs arc appointed 
fi*om among the B. Ls. of our University, 
without any reference to their real attain- 
ments or experience as lawyers. A 
degree from the University is, to be sure, 
a guarantee to a certain extent of a 
young man's having gone through a pro- 
scribed curriculum of study and no more. 
To suppose therefore every B. L., 
as such, is necessarily qualified to be a 
Judge, is the very height of ahsurdlly. 
A mere knowledge of a few Rogulations 
and Acts is not all that is required 
in a judicial officer. His general charac- 
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ter and intelligence, position in life, 
mnst also be taken into account. So- 
cial position in this country, notwith- 
standing the efforts of the Schoolmaster 
abroad, is still defined by the accident 
of birth — a fact which perhaps is not 
generally known to tbe gentlemen wlio 
have the distribution of the loaves and 
fishes’^ of Government at their disposal. 
They seem to take for granted that when 
a person has taken liis decree at Col- 
lege, he must be presumed not only to 
have acquired a respectable quantum of 
knowledge, but also to be born of res- 
pectable parents and to be possessed of 
good moral character. Never was delu- 
sion more egregious. However much the 
educational authorities may flatter them- 
selves on the successful result of their 
departmental operations, we, who mix 
freely with the so-called educated gentle- 
men of our country, can, on no account, 
for the very life of us, persuade our- 
selves to believe for a moment that there 
is any solid foundation for their ludi- 
crous pretensions. What little knowledge 
is acquired at College is soon forgotten. 
Thanks to the genius of Cram ! I The 
moment an educated Hindoo enters the 
world, he thinks it hi fra dig even to 
touch his books as if a knowledge of 
science and literature is incompatible 
with business habits. If an intelligent 
young man retains his reading habits 
after leaving College, he is cried down 
as a book-worm, and as such considered 
not at all fit for the business of the world. 
Such being the general opinion, his pros- 
pects in life are all but fair, while others, 
who are scarcely fit to hold the candle 
to him, get on swimmingly. These cons- 
titute the bulk of our educated country- 
men, and tlie selection of MoonsiflFs hits 
to he made from among these. The 
fact is, as high officials who have patron- 
age at their disposal, have no opportuni- 
ties of studying the character and attain- 
ments of their nominees for judicial em- 
ployment, the selections do not generally 
turn out to be the best that could be made. 
A five minutes^ conversation is all that 
thcHon'ble Judge in charge of what is 
technically called the English Depart- 


ment, can aftbrd to have with a candidate 
for a Moonsiflship, and as a Bengalee is 
remarkably astute in concealing his 
ignorance, he makes it a point to talk 
as little as possible, which is generally 
attributed to the modesty of the scholar. 
He then gets a Moonsiflship and in the 
end does not answer the expectations of 
Government. 

What we would recommend is that no 
body ought to be appointed to a judicial 
office who has not been known familiarly 
for a considerable length of time to the 
Judge ill charge of the English depart- 
ment. Whenever he carnc across candi- 
dates for Moonsiffships, if he made it a 
point to draw them out iiitoa conversation, 
embracing a variety of topics, profes- 
sional and general, he would be able in 
time to form a correct estimate of their 
attainments, and unless he was satisfied 
by a pretty long acquaintance that they 
were fitted by their general and techni- 
cal knowledge as well as by their general 
character, — patience and a sense of res- 
ponsibility in particular — for judicial 
office, no appointment ought to be con- 
ferred on them. But how can the Honor- 
able gentleman afford to have so much 
time at bis disposal to talk to can- 
didates for judicial employ with a 
view to test their character and attain- 
ments ? We arc fully aware that there 
is considerable force in this question, but 
as it is a matter of necessity, it must 
be submitted to. We cannot say that the 
time so spent will be spent in vain. 

That knowledge, such as is acquired* 
in this country, has filtered down to the 
lowest str«'itum of society is a fact too 
patent to be denied or overlooked. Such 
l)eirig the case, care ought to be taken to 
select snob only as arc respectably bdrn 
and connected, and consequently have a 
gentlemanly bearing. 

If the plan we have suggested wei’e 
carried out in its integrity, at least 
75 per cent, of the candidates would be 
found to be utterly worthless. What is 
greatly to be deplored in this country 
is the al)sencc of that free intercourse 
in private life lietwcen the bench and tlie 
native bar, which, as is admitted on all 
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Jiands, is cousidercd to be so desirable, 
lu Jiuropeau countries, the bench being 
, recruited from the bar, the Judges always 
cherish towards the bar that peculiar res- 
pect which is so Essential to a sound 
admiiiistratipn of justice. Here, we liave 
nothing in common between the J udges 
and the Advocates. The former look 
down on the latter ; and the latter think 
it a stroke of policy to receive all man- 
uer of disparaging remarks with the best 
possible grace tlicy can afford to muster 
foi* the nonce, though we are not quite 
sure whether those remarks do not 
rankle in their breasts and cause that 
irritation of feeling which is just the 
reverse of friendly. The result is far 
from desirable. A wide gulf separates 
the Judge from the Advocate. A few 
of the vakeels wdio happen to have what 
is called a respectable practice are known 
to the Judges by name, while the rest are 
wholly unknown and probably looked 
upon as a set of ignorant fellows. Thus 
it is evident that the Judges know no- 
thing about the relative merits and attain- 
ments of the vakeels, and in the absence 
of this knowledge, it is absurd to expect 
that a proper person will be selected from 
among these to fill a judicial office when 
it becomes vacant. The selection is gene- 
rally made in a haphazard style, and the 
I'csult is found to be far from satisfactory. 

What then wc Avould recommend, is 
that none be appointed to the bench who 
has not received a legal trahiiug, and who 
is not also at the riiine time qualified by 
liis general attainments and character, 
patience and a sense of responsibility, 
to entrusted with the duty of ad- 
ministering justice between man and 
‘ man. If this suggestion were followed, 
the result would be the exclusion from 
the bench of all those civilians who have 
not been called to the bar, as well as 
of all those law graduates of our Uni- 
versity, who are.not possessed of a sound, 
general and professipn^^^ knowledge, com- 
bing with leaat five ^years^ practice 
at the bar of the High Court. Gentle- 
men who do not possess a ^jrOspectable 
; knowledge of English ought on np ae- 
r count to be appomled. Judges, as they 




cannot be expected to uiidei*stand the 
law properly from the translations. 

Having now defined the qualification 
of a Judge, wc will endeavour to give a 
sketch of the judicial system we would 
propose for what we consider to be a 
sound and efficient administration of 
justice. 

We would have two grades of Courts 
oiilyfor the Moffusil ; namely, the District 
Court and the Court of the Subordinate 
Judge. The Courts of the Subordinate 
Judge or the Courts of first instance are 
to have cognizance of all suits up to the 
value of Rupees ten thousand, and to be 
presided over by a single officer with the 
designation of a Subordinate Judge. An 
appeal to lie from these Courts to the 
District Court, as a matter of right. 
When the two Courts come to concurrent 
findings of fact, a special appeal to lie to 
the High Court ou points of law only, 
as at present, except in suits of the 
nature of those cognizable by Courts of 
Small Causes, and involving a value of 
less than rupees one thousand, in which 
suits, the decision of the District Court 
is to be final. But when the two Courts 
differ, i. <?., when the District Court 
reverees a decree of a Court of first 
instance on law or facts, a further appeal 
on law and facts to lie to the High 
Court, 

AVc would liave the District Courts 
presided over by well-named lawyers, 
selected from the English or the Native 
bar, with special reference to the 
character and attainments of tlic gentle- 
men to be so selected. A familiar 
knowledge of the vernacular and eight 
years^ practice at least at the bar to be 
an indispensable condition of such 
appointments. But if the civilian Judges 
are to be retained at all as under the 
system which obtains at present, we would 
strengthen the District Courts by the 
addition of a second Judge, with the 
same powers and emoluBients, selected 
fiximjamong the barrister or advocates 
or vakeels. But this involves a question 
of finance. If the exchequer is full 
enough to bear the drain, let there be 
two Judges for each District Court, to 
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wit, a Civiliau Judge and a barrister or a 
vakeel Judge. But if pecuniary con- 
siderations stand in the way of this 
arrangement, we have no olycction to 
having one Judge for the District Courts, 
but then that one Judge must invariably 
be a lawyer, L e., one who lias practised 
as a barrister or a vakeel for at least 
eight years, and who must possess the 
necessary qualification we ^havc already 
indicated. 

The District Courts “thus constituted to 
have original jurisdiction in all suits above 
the value of lls. ten thousand, together 
with an appellate jurisdiction as we have 
* defined above. A regular aiqieal to lie 
to the High Court as a matter of right 
in all suits of the value of more than 
llupees ten thousand, TJie minimum | 
value of an appeal to Her Majest)' in 
Privy Council is to remain tlie same as at 
present. 

Thus it will be seen that by the arrange- 
ment here proposed, one glaring ano- 
maly will be removed, in as much as all 
suits, except those below a value of 
llupees one-thousand and of the nature 
to those cognizable by Courts of Small 
Causes, will have the benefit of the deci- 
sion of three Courts. Under the ])resent 
system suits between the value of Rupees 
five thousand and ten thousand, have two 
stages only ; to wit, an original hearing 
and one appeal. This, to be sure, is an 
anomaly and ought to be removed lorth- 
with. 

The Subordinate Judges we would 
divide into three grades ; those in the 
first grade drawing a salary of lls, 1,000; 
those in the second grade, a salkry of 
lls. 750, and those in the third grade, 
a salary of Rs. 500 per mensem. We 
do not think this plain will involve any 
considerable additional outlay, as the 
Moousiffees as at present constituted 
with reference to local jurisdiction, may 
with advantage be reduced in number. 
We think that ordinarily four or five 
Subordinate Judges ought, on an aver- 
age, to suffice for the requirements of 
district. If, however, the plan here 
proposed should on au accurate calcula- 
tion be found to involve a heavier outlay 


than what is made at present ; wc think 
the benefits that must inevitably result " 
from an improved system of judicial 
administration will more than compen-*. 
sate for such an additional outlay. 

Courts of Small Causes as at present * 
constituted, may be continued to exist 
with an enlarged limit of pecuniary 
jurisdiction; such limit being fixed at 
Rupees one thousand. 

Wc have sketched a haiM5 out-line of 
a system of judicial administration, 
which, if properly workcfl, cannot but be 
fairly considered to be an improvement 
upon the present. It will be seen that 
wc lay peculiar stress upon tlic character 
and attainments of the officers to be 
selected to fill judicial office; as we 
think the efficiency of a system of judi- 
cial administration to be entirely depend- 
ent upon the character and qualification 
of the Judicial staff. Improve the tone 
of the Judicial service, and you improve 
the quality of what is now called jus- 
tice. 


The Indian Ecklence Act 1872, 
hg Bahu Kishori Lai SarJear, 
M.A.,B.L., Calcutta. 


This is decidedly the best edition of 
the Indian Evidence Act of 1872, that 
we have yet seen. The Indian Evidence 
Act Amendment Act, has been incor- 
porated into the body of the work, and 
the Indian Oaths Act appended tpit. 
The value of the work Las been not a 
little enhanced by the Notes which 
consist “of copious apt extracts from 
text-writers, numerous illustrative cases 
both Indian and English, appropriate 
quotations from the reports of the Select 
Committee and other sorts of explana- 
tory remarks and comments.^^ 

Evidently, Babu Kishori Lai Sartar 
has spared no pains to remove the diffi- 
culties which stared the uninitiated reader 
of the Act in the face. He has en- 
deavored to make the work acceptable to 
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the public generally, by placing, as he 
Ms placed, in jnxta**position with the 
several sections, all that in any way bears 
upon them. To the practitioner and the 
student of law, this arrangement will be 
found to be eminently useful. 

' Babu Kisbori Lai has also attempted 
to supply the deficiencies of the Act. 
We^will suffer him to speak for himself. 

The subject of the iveight of evidence 
is expressly left untouched by the Act. 
On question on this subject, the text 
books will have as much to be resorted 
to now as before. I have tried briefly 
to supply this omission in the Act by 
occasional notes embodying the observ- 
ations made by the text writers on the 
topic, and in a few cases by also referring 
to Rulings of the High Court. Besides 
these, the book contains some in 
dependent Notes also. Here and there 


references have been made between 
analogous and kindred sections to shew 
the connection between them. An 
attempt has also been made to indicate in 
what particulars the new law has differed 
from the old.^^ 

The price Rs. 4 a copy is not, we think, 
considering the real merit of the work, 
too high as some may fancy. 


We understand that our remarks on 
the state of the Moffusil bar contained in 
our number for April last, have created a 
misapprehension in some quarters. We 
are free to confess that our remarks were 
never intended to apply to the well- 
educated native gentlemen who are now 
practising as vakeels in the Courts in 
the interior of the country. It is a bad 
binl that fouls its ain nest. 
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LAND TENURES IN BENGAL. 

TD THE EDITOR OF THE “ LAW OBSERVER.’* 

Sir, — There is hardly any subject within the 
range of Indian jurisprudence more difficult 
of comprehension than that relating to 
land tenures in Bengal. To the student, — 
the practitioner, the Judge,* the difficulty 
in the way of forming an accurate idea of 
some of its cardinal maxims is equally well- 
known — ^but of the three, there is none who 
feels the difficulty so keenly as the Judge. 
The student takes a speculative interest, — 
the practitioner thinks and reasons after 
a particular fasliion ; but the Judge has to 
arrive at a definite and practical conclusion. 
In particular cases, his attempt at unravel- 
ling the mysteries of tlie law of land tenures 
becomes hopeless, and it is by giving to 
his decision a colour of what ho believes to 
be equity that he satisfies his conscience. 

It must be patent to every person who 
has made the subject his careful study that 
the difficulty may be traced to two causes ; 
firstly, to the defective nature of the law, and 
secondly, to the system of extreme subinfeu- 
dation which obtains in the country. 

Act X of 1859 wa.s passed under excep- 
tional circumstances. The state of the conn- I 
try was then such that that piece of legis- 
lation was a necessity of the times. The 
Permanent Settlement had wonderfully 
strengthened the hands of the zemindars, 
who as matter of course lost no opportunity 
to ground their ryots down. It was per- 
haps a special providence which gave to 
the Bengal ryots, a Ilalliday and a Currie. 
Those times, however, are now gone by. The 
growing intelligence and civilization of the 
age have now reached the hearths and home- 
steads of the ryots, and they have, one and 
all, become alive to tlieir rights and pre- 
vilcgos. It was found that during the In- 
digo crisis, the Nnddea ryots had all 
a copy of Act X of 1859, wherewith to 
contest the arbitrary^ claims of their land- 
lords. It is a great mistake to suppose, as 
amateur theorists do, that the condition of 
the ryots is helpless in the extreme. Zemin- 
dars* oppression exists even now notwith- 
standing the rigor of the law ; but any body 
who has persona] experience of the nature of 
tJie relations between landlords and tenants, 




will testify to the fact that the rjrots ate 
not as harmless as lambs. * Landlords 
been kept out of their estate for years with'- 
out being allowed to collect their fair rents, 
their gotnastas or agents have been put to 
no end of trouble, and false cases have been 
trumped up against them. These are stern 
realities which the records of our Conr^ 
of Justice abundantly bear out. 

Such being the advancement which the 
Bengal peasantry have made, it behoves oi<r 
Legislature to consider whether the existing 
law should not remain unaltered. Act X of 
1859 is a one-sided piece of li^gislation, 
Jt is in favor of the ryots, and in some por- 
tions unfair to the zemindars. The present 
age requires that tlie law should view the 
parties in an equal light, and not show undue 
favor to one at the sacrifice of the other’s 
rights. 

Act VIII of 1869 B. c., has made no 
alteration in the substantive law, and those 
difficulties which puzzled the best judicial 
intellects ten years ago puzzle them still. 
They require solution. 

Case-law may be and, in some instances, 
is a great aid to the Judge in the dispensing 
I of justice, but it cannot wholly eradicate 
the evils caused by a defective statutory 
enactment. If then, Judges are expected 
to distribute substantial justice by adminis- 
tering a particular law — tliat law must be 
plain and simple. Jt is the fashion witli 
politicians of a particular school to d«3^ 
nounco the litigious disposition of* the ' 
people of Bengal, but it is not they who are 
to blame, but the law which gives them such 
ample opportunities. 

The cursed system of subinfeudation is 
another cause which causes an irritatron of 
feeling between the landlord and. tenant. 

It would have been an advantage to the 
country, if the land had been owned and 
possessed by two parties only, viz., the land- 
lord and his ryot. The zemindar leases out 
his estate in Putni — the owner of the 
Tutni sublets it in Darputni until subinfeu- 
dation is carried to its utmost limits ahd' 
as each intermediate lessor tries to 
some profit for himself, the ryot has to‘ bear 
the entire burden at the end. It were ex- 
ceedingly desirable to do away vfitli tlus . 
system altogether. 

I have above remarked that the .defective 
nature of the law of land tenures is a 
ful source of a great deal ot litigation in 
this country, but subinfeudation is not the * 
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]es$!. The annale of Bengal litigation fnlly 
"establish ho?v people have been impoverished 
for attempting U) ostablisli an imaginary 
subordinate right, under the misconception 
that it was based upon the customary law 
of the country. 

It is our purpose in this article to point 
out some of the leading provisions of the 
law of 1869, relating to landlords and 
tenants which are stumbling blocks in the 
way of the Judge and the Advocate. 

It is a clear case when one has to deal 
with two parties, — the zemindar and his 
ryot ; but the creation of subordinate Jotes 
being carried downwards to its furthest 
limits, an accurate conception of the rights 
and status of each class of under-tenants 
jt is indeed very difficult to form. Section G 
gives to the ryot rights of occupancy, but 
whether the ryots’ ryot would obtain similar 
rights is a question of no ordinary diffi- 
culty. I 

The reports show that according to the 
particular circumstances of each particular 
case, Judges have expressed their opinion 
in favor or against the Koorfa ryot, nny, in 
exactly parallel cases conflicting decisions 
have been passed. In one case it has been 
held that a Koorfa'spi^ is from the nature 
of its inception one at-will, and a Koorfa can- 
hot acquire a right of occupancy. In another 
case he has been found to have tiioso rights on 
no other ground than that he had possessfon 
<^.for more than twelve years. If Ok Koorfa jote 
begone at-will from tlie very nature of its 
inception, how can the Koorfa ryot obtain 
rights under ejection 6, simply on the ground 
of occiipany ? Wliatever may the views of 
our Courts be, people in the interior are of 
opinion that to vest Koorfa ryots with rights 
of Ocoqpancy is very unfair to the ryot, and 
opposed* to prevailing usage of the country. 
While upon this subject, one cannot possibly 
avoid considering that the omission to regu- 
late by positive law, whether the right of 
occupancy is transferable or not, has been 
Ik fruitful source of litigation, and the High 
Odiirt ruling that a given jote is transfer- 
nhle or not according to the custom of the 
loccrlity in which it is situate, has flooded 
our Cqurts With conflicting judgments relat- 
, jng, toi. the custom, Wl^l^n therefore the 
questiOh whether in giyen place the cus- 
tom ^ jar against the transfer of right 
of oecnpaticy is on the tapi^^ the Judges 
hardly knoW how to ^teer thelf way clehr of 
» so many conflicting decisions. 


It has been held by the High Court in 
several cases that no right of occupancy is 
obtained in regard to lands situated in a 
town. Ivallee Kissen Biswas, appellant, 8 
W. It., p. 251. 

This ruling and others which take that 
view of the law will, it is feared, in the eud, 
create much confusion. Once you hold that 
Section C Act VlJt of 1869 n. c., applies 
to land which is the subject of agricultural 
or horticultural purposes, you place the hold- 
ers of town-tenures in a state of alarm 
and uncertainty. The Legislature by en- 
acting Section G have conferred a boon on 
the country, It has given to the Indian 
peasant a homo which a peasant of the high- 
est civilized countries has not. To hold that 
this noble provision is applicable to ryots in 
the Molfnsil and not in towns, is, wo think, 
giving a restricted meaning to the language 
of the law. 

Supposing that it was really the inten- 
tion of the Legislature to vest only tlio 
MolTussil ryots with a right of occupancy, 
thequesjtion is, — What will tlie status of their 
brethern in towns bo? Will they be mere 
tenants-at-will removable at the option of 
tlie landlord ? They may have spent money 
in raising houses on their land, but it is to 
no piir])ose. The houses are reinovablo at 
the landlord’s will. True, those ryots occu- 
pying brick-built Louses in towns will liavo 
the relief which equity will stretch to them. 
They may successfully plead tlnit when the 
landlord stood by and allowed tlmm to raise 
solid structures of masonry on his land — he 
gave an implied assent to their doings. But 
wltat will become of the thousands less-for- 
tunately-circunistanced owning kxitcha houses 
in towns ? They will not be allowed to 
plead general limitation on the ground of 
twelve years’ possession, as the moment they 
admit the relationship *of landlord and te- 
nant, their possessit)ii ceases to bocomo 
adverse to the landlord. 

{To he contimied.) 


^ Yours, 

A MOONSIFF. 



VBi 'tiir r 


'<Klh A Imlt 9t itU wolittegM of 

^ iiWifccwUScatesiirtgMUjted 
J Sii^ ^ aodir aMrtloa 

^ aMl b9 leapt tb« panou 

gHtnUtig wtoh oairttAwtaa ia Mb own vemo- 
<ittBrl»i|gtuiige. 

Snob Hgiatar book (dMU ba kapt twsoording 
to BMolk ibrtn an tho local flovoramotit from 
tuna to thna pmoriboB iu thin behalf, and 
tniia ontMiotB tharafrom, duly aathantioated, 
•hall ba depositad at anoh plaoes aa the 
liOeal Ooreimment dinota. 

63. Bvaty peraon Uoamed under this 

~ Act to grant certificates of 

t*r%Stw 4 mattiags, and keeping a mar- 
at tntcin. register book nuder 

section idzty-two, shall, at all reasonable 
timas, allow search to be m made such book, 
and shall, bn parent of the proper fee, 
give a copy, oertiW under his hand, of any 
entty therein. 

64. The proviaiona of sections sixty-two 

aifi sixty-three as to the form 
U.SSSU « registered book, do- 

ciim^ns uttdflr positiug QxtrocUi tterefroiii, 
allowing searches thereof, 

* .and giving copies of the 
entries therein, shall, fi^utatU mufandu, apply 
to the boolm kept under section thitty’Seveu. 

6fia This Port of this Act, except so 
much of sections sixty^two 
i»to*te^&SlSrS- sixty-three as are referred 

UiMiM , to in section sixty-four, shall | 

®PP*y marriages !»- ! 
tween Bomau Oatholi^. Bnt 
nothing herein contained shall inTalldate any 
marriage eelebratod between Roman Catbo- 
iies under the provisions of Part T of A%t 
1^0. XXV of 1664, previous to the twenty- 
third day of February 1865. 


PART vir. 

pBKAUnBS. 


66. Whoever, for the purpose of proour- 

arWlsm tS^ stliy makes any fids* catb or 
dism w»y wlae wrtlco or 
'iMirtifieate rentthw by this Act, shall be 
diiMiea goaty «f the ofl^ desetlh^ in 
miimm one hoodtsd attd sloetyHlmeB of the 
I " ‘ 


67. Whoever forbide the |Uq 6 h||^ 6 lli^ 
Imumm hr ^Nhrttnir tM 6i ewilh 

jsrJSbs f?*® ^ 

blnaelf to be h petmUiB, 
oonseut to the wiiifeiii>fli M 
required by law, knowing or believlittBmni 
representation to be false, or not wiWIi; 
reason to believe it to bo true, shsil IM 
deemed guilty of the ofibnea deaeriben hi 
seotioo two hundred end five of the Indlaib 
Penal Code. 

68. Whoever, not being anthorijpl ruades 

8d«>»,iHn. «». to solemnise a s^ 

niuramtho^ dtt* rugo in uie abjmnoo of a 
Butbnit^ Marriage Regiattar of the 

district in which aoeh morriege is sokOOnisad, 
knowingly solemnizes a marriage between 
persona one or both of whom u or are a 
Christian or Christiana, aiiall be pnnUbed 
with imprisonment, which may extend to hHt 
years, or ( in lion of a sentonoe of imprison- 
ment for seven years or upwards) with 
transportation for a term of not less than 
seven years and not exceeding ten years, 
or, if the offender be an European or 
American, with penal servitude aoeordmg to 
the provisions of Act No. XXIV of 
/'to subiMute penal eamtvdt for the pimiA^ 
mentof tremeportatum %n retpeet of MaropetfH 
and American eonvieti cmi to amend the lam 
relatmff to the renpmd of tttch eonpitijt 
and shall also be liable to fine. 

69. Whoever knowingly and WitfriUy 

“lo™****®® mawioge 
rb«» outor^pw twoeu porsQuw, one or both 
” ■ of whom is or areaChristiaa 
’ or Chttstians, at any tiiua 
other than between the hours of six in thf 
morning and seven m the evening, or in the 
absence of at least two oredtble witnesses otbM 
than the poiyon solemnising the marriage, 
sbalt be puuudiod with unpnsonmeut fije » 




shall also bo liable to fine. 

This section does not Apply fo matriaMil 
' „ru«rotm«rt,«* jolewhised ttndw 



•oir^M un^ Iieeiisee granted by the 
QMWife«iw. Bidiop’of tito Dliwiii 

or by hk Commisaary, nor to marriegea 
fbrmedl between the hours of seven » 
eriming and Six bs the morahif byit n 
mm of the Church of Btmtb 
reeSiyed the genesal <» (toeoiM I te Sf w 1 
behalf menrioned in section ten, 



. 70k 4 fms MllUitM' «r IMIigtoii lioenBed 


»j^ iwtiflw .ilk irritfeife oy vhen 

<g| iho partiod to th« : 
• laurridga it a miuoy, sad the 

«oniNllii tl patents or guardians 
t/b atHdi ^liitflnM haa not been obtainadi 
#7* aft«r the receipt by him 

a t4f gttiba Hf Mttclk maniage, knowingly and 
itiMaMy dllleianizea a marringe under Part III, 
1 m puuished with impriaoumout for a 
a irbiou may extend to three years, and 
hhijUajlM bediable to fine. 

, \t1. A Uaniage Rettistrar under tltis Aot, 
wbooommitoany of thefol. 
4> vhmW. wttb> lowing offences : — 

or (ij knoirfngly and wil- 
folly issues any certificate 
taut marriage, or solemnises any marriage, 
without pmilishtng the notice of such mar- 
ribgO ah directed by this Act ; 

(i) after the expiration of two months 
from the issue by him of a 
oertifioate hi respect of any. 
• marriage solemnizes such 

tmwiags; 

(9) aolemnlssak without an order of a 
* M I. oompetent Court autliorizing 
do so, any marnage 


if „,<*»«»*» when one of the parties is a 
minor, before the expiration 


®f fourteen days, after thel 
^ receipt of the notice of such 

marriage, or without sending, by the poet 
or otiherwise, a copy of such notice to the 
Beuidr Uaniage Registrar of the district if 
ihwa be more hfatriage Registrars of the 
dbMbt than one* and if he himself be not 
’fimi Midr Uarri^e Registrar i 

‘ igsoea any oerUficate, the issue of 
hAfaw - has bean .prohibited 

.wigfiCT Skd to io this Act pf>Tided by 
v”®***^» any p0nK)a«iutkonssea to pro- 

bibit iha iaitttfo thoroofa 
|lh^ he pm^ahed with IrninriSKmment for n 
wto may aataod to fiw years, aodi 
sfaidtliiii^ to ffto. 

)UMi^ Res^sfiMr knot^ingiy 
hmuhlg any oer- 



OB knowingly imd wilfully isaidiiig without 
the order of a competent Court aotbmriaiag 
htosoto do, any owctiSeate for mmriafi^ 
whnre ono of the partfos intending marriage 
la a minor, before the expiration ^ fourteen 
daya after the entry of anch notice, or any 
oertifioate the issue of whioh has Imen for- 
bidden as aforesaid by any person anthoriwd 
in this behalf, 

Shfdl be deemed to liare oommitted an 
offbnoe under eeotiou one hundred and sixty- 
six of the Indian Penal Code. 

78. Wlioerer, being au- 
thorized under thia Aot to 
aolemniao a marriage, 

gymcn or tno 
Uourche*! of Bng- 
IftHdt or 

Borne) 

and nob being a Clergyman of the Church 
of Euglaudy solemnizing a marriage after 
due publication of banns, or under a license 
from the Anglican Bishop of the Diocese or 
a Surrogate duly autliorized in tliat behalf, 

or, not boing a Clergyman of the Church 
of Scotland, solemnizing a marriage accord- 
ing to the rules, rites, ceremonies, and cus- 
toms of that church, 

' N 

or, not being a Clergyman of the Church 
of Rome, solemnizing a marriage^ according 
to the rites, rules, ceroinonics, and customs 
of that church, 

knowingly and wilfully issues any eertid- 

l»«hw«rtlS«,te, 

dhitaarryiogyfithout Act or solamnizes otiy mar- 
publishing notifte, riago betwoeu such persons 
as aforesaid, without publishing, or causing 
to be adSixed, the notice of such marriage as 
dirootod in Part 111 of this Act, or after tho 
expiration of two months 
o^ialato oertifioate has been 

issued by him ; ^ 

or knowingly and wilfully issues any car- 

iwubw ewtifloat. « 

for, or Miemui^ing fiolemiilies a marriage be* 
SlSS^wtthtofc^ tween suflh peraona when 
^ d» 7 * afla ao- one of the penona lute&dmg 
DUHTiaga ia a minor, h«fore 
tim ei^ation af fobBteam days after the 
mmilpt of notioa (ff aoqh marriage, «ir with* 
eat aeadiagb by the pest ox othMwiae» aeopy 
ef leob uetiee te the ManriMe RegSairui er, 
j|f tlMie he moiW Mamiiiga' kSegftlntBh lhaik 
eua, tb tha SMw Uanriaga Begimtto’ ef 

tfofxietj 



VOS liAW OimviR, 


A0t XT. 


‘ knonfitttfly fttid wilfully iasdek any oer* 
.-■.■■■. -...I.. . tifinate tM Issue of wbioh 
•nkuyriMOy ibr- has been fofbiddan under 
* this hmt by any petsou 

anthorlsed to forUd the tesae ; 
or knowingly and wilfully solemnizes any 

■dtamaicbie nsh. *b**l^*W® forbidden by any 
■rtiM tHttiwindtr penon authorised to forbid 
the same, 

shall be punished with imprisonment for 
a term whioh may extend to fojitr years, and 
shall also be liable to hue. > 

74. Whoevor, not being lioenaed to grant 
t7iui««n>«4t>^ aoertidoate of marriage uu- 
gimtn^ dot Part VI of this Act, 

EoSSedT® ^ grants such cortifloato in- 
tending thereby to make it 
appear that he is so licensed, shall bo pini- 
isbed with imprisonment for a term whioh 
may eirtend to hvo years, and shall also bo 
liable to fiuo. 

76. Whoever, by himself or another, 
ddstroys Or iiijures 
iityin^re^gutor any register book or the 
counter-foil oertifioatos there- 
of, or any part thereof, or any authenticated 
extract therefrom, 

or falsely makes or counterfeits any part 
of such register book or counterfoil certifi- 
eates, 

or wilfully inserts any false entry in aijy 
such register book or counterfoil certificate 
or authenticated extract, ^ | 

shall bo punished with imprisonment for a j 
term which may extend to seven years, and 
sb(dl also be liablo to fine. 

76. The proseoutlou for every offence 
punishable under this Apt { 

«SlttoSSSi«SIS: oommonced within j 

two years after the offence is i 

committed. 


PART VIII. 

MisosuiainsoiTs. 

77, WhensTsr auy mankge has been 
solemnized in acoordoaoe 
m.tt.r. ^ith the provhdotui of zee- 
tiems, fouv sfld it shaU 
not be void merely on 
’ Meebutof any irregnlwity 

1b rei^ of any of tho following matteiz, 
namely <— 


(I,)— Any statement made Jn iegit«4 to 
the dweUiug of the persons married, * or td RlA 
ooasent of any person whose oonsedt tdi Sttllki 
marriage is required by law ; 

(B.)—The notice of the marriage : ' . 

(3.)— -The oertiBoate or translation thereof: 

(4.)— The time and place at which th# 
marriage haa been solemuized : ‘ 

(5.)— The registration of the marriage. 

78. Every person charged with tlm duty 

of registering any marriage, 
^ctoToctfoM of *r. ligjoyap, any error in 

the form or Subetadoo of any 
Buoh ontiy, may, within one molith next after 
tho discovery of sucii error, in tho presence 
of the pei-soiM married, or, in case of their 
death or absouoo, in the preaenoO of two 
other credible witnesses, oorreet the error Ity 
entry in tho maigin, without auy alteration 
of tho original entry, and shall slm> the tBUr* 
giiial entry, and add thereto tho date of 
suoh correction, and snoh j^rson shall make 
tho like mogiual outry iu tike certifioato 
thereof. 

And overy entry made under this section 
shall bo attested by tho witnesses in whoso 
presence it was made. 

And, in oaso such certificate hos been 
already sent to the Secretary to tho Local 
Govorumeut, such person shdll moke seid 
send in like manner a separate eortificate of 
tho origiikal erroneous entry, and of tbo mais 
ginal correction theroin mode. 

79. Every person solemnizing a marriage 

under this Act, and kwew 
eo^fiSIrf MW.?," ** muired to roaster the same, 

and every Uarriago Bogie- 
trar or Secretary to a Lt^al QoverniiWt 
having the custody for tho time being of any 
register of marriagee, or of any certiflcatq^ 
or duplicate or copies of certificate under 
this Act, 

shall, on payment of the proper fbee^ 
all reasonable times ^llovr searches to be 
made in such register, or for suoh dbrtifleaU, 
or duplicate or copies, and give a copy under 
his hand of any entry in the same. 


80. Every certified copy, purportliijf to , 
trusted under this Apt ^itb 

duplicate reqnirod to be kept of de|ivMI»d 
undos this Act, of any eptty of a 


in MOli or 0t tm.foob o«rtifi<nte or 

dkg^te, Iw M evideuoo of 

|^i«ifpodl|ig^ to 00 «o oot^ w 
vt tbo liota pwporlKi^ to bo oo oerjcifiod 
Qiottia, itStboi|lf fnrtMr {voof of snob rogta- 
tlt te ooirmtt^ or dupHeote, or of miy 
Oniij tiMirt)^'iA»pwUre];r> «?i^‘of >naOh oop;f. 

d]li '!nMi*8tii(atttai7 to tho Local GoTem* 
« ■iiiiHf. offioera ap- 

tMWNwMMw^ pointed under •eotionfiftT'aix 
!!y||^ifpyjSSif^ abalj, at the end of every 
quarter in each year, eeleot 
the certifioetea of marriages forvorded 
.’to fliem respectively doting aodi quarter, the 
oeptifieates of the mavrioges of whieh the 
{JOOenur-Geiietal in Coqn^ mny desire that 
trsidenoe be transmitted to England, 

^ |0d fduw send the same oertifioates signed 

to them respectively to tho Seoretaiy to the 
fjpreniihenit of Indus in the Some Depart- 
ment, for the pnipose of being forwarded to 
the Seoretaiy of State for India and deli- 
weted to the Begistrar-Generol of Births, 
Deaths and Marriages : 

Jj^tnrided that in the case of tho Govern- 
ments of Madras and Bombay, the said cer- 
tiSeates ahsll bo forwarded by suoh Govom- 
tnents reapeotively direotiy to tho Secretary 

of State for Indio. 

• 

iMa0««win>bt 82. Fees shall be obaige- 
toenMnwaM. {(.bie under this Act for— - 
sepelving and publishing uotiees of mar- 
riSgSs; 

isauing oorUfloatea of marriage by Mar- 
riage B^atrers and rejdsteting marriages by 
thoMune; 

entering protests i^inst, or prohibitions 
the issue of marriage oertifioates by the 
ssld Be^trmia; 

SMldlung rt^^r books or oortificatos, or 
ddjMipisHh or oopies thereof ; 

gislng oc^les of entries in the same under 
mmOM eeventy-nino. 

lElie toMlGaverament shitil fix the amount i 


MmW- 

hfoesv 


of inudt 1^1 tmq>eotiv<^ ; 


Mid may firom time to time ysiy or remit 
them either generally or in special cases, as 
to it may seem fit. 

83. The Ziooal GovemoMOt may make 

roles in regard to the dfamcsal 
to ntokc of the foes mentiwted in seo- 
tion •i{d>ty4ero, the supply of 
register books and the preparation and snb- 
mission of returns of marriages solemnised 
finder this Act. 

84. The powers oonfeited on the Local 

Government by sections 
f<M and tor oighty-twc ood cigbty-threo 
s»Ut» Btota*. BO far a* regards Nativo 

States, be exercised by the Govemor-General 
in Council. 

85. The Local Government may, by not!- 
♦« ficationintheoffioislOaaette, 

wiiosbaUboDitttiiet declare who ehall, m any 
place to which this Act 
applies, be deemed to be tho District Judge. 

86. The powers and functions given by 

this Act to the Governor- 
General in Council may bo 
Act Of Qoremor- delegated to and exercised 
Oenwaitacounca. by BUch officers 08 tho Go vcm- 

or-General m Council from 
time to time appoints m this behalf. 

And all such powers and functions may be 
exercised as regards Native States situate 
within the local limits of tho Presidencies of 
Fort Saint George and Bombay, by tho 
Governors in Counoil of those Presidenoies 
respectively. 

87e Nothing in this Act applies to any 
marriage performed by any 
Mmiater, Consul, or Oonsuliir 
Agent totween subjects of 
the State which be repremnfo and oocoiding 
to the laws of snoh State. 

88. Nothing in this iti)t eball be deemed 

tfonvriurti* of “y ciarriage 

tnvriiM witbin wbich the pewcnsl law 
imbnSwKtoorM. applicable to either of the 
parties forbids him or her to enter into. 


flK« UM OSiVlttVB. 




IS! 


SCHEDUtE I. 

{See SeeHont IS emd $8.) 

Noxiob OB HUsshaS*. 

1V> a Minister ( or Uegistrap ] of 

1 hereby giro Jon notice that a marriage is intended to be had, within three eidWl* 
dnr months from the date ^hereof, between mo and the Other petty haroin'named ntld 
described ( that is to say ) : — ^ , 



Church, Chapel, Pistriot in whfoh the 

or place of Wor- other party resides, 

ship in which the when tlte parties 

marriage is to be dwell in different dls* 

solemnised. triets. 


Witness my hand, this 


day of SevetUtf-i^eo 

(Signed) JAMJS8 SMITH. 


[ The Ualioe in this Schedule are to be dlled up as the case may be, and the Uer^ 
division Ihereof is only to be filled np when one of the pnrtios llvos in another distn^i‘]| 



















fOM iiw osssitTBtt. Aei 'XK [ De*. 


SCHEDULE II. 
f'See Sections 24 and 60.) 

CfiSaTIFIOATB OF EkOEIPT OF NoTICB. 

I, 

do hfivahy certify that on the ^ day of notice was duly entered in my 

Marriage ^^tice Book of the marriege intended between the parties therein^named and 
desoribedi delivered under the hand of i one of tho parties ( that is to 

say) 


other party resides, 
when the parties 
dwell in difFercut dis- 
tricts. 




and that the declaration required by section seven teen or forty one of “ The Indian 
Ohristian Marriage Act, J872,” has been duly made by tho said (^Jamcs Smith , ) 

Date of notice entered | ^ 1 * certificate has not been prohibited by 

Date of oertiaoato giten j P*™" autUomed to forbid the isaao thereof. 

Witn^w my hand, this day of gmn(if-iu> 0 . 


(StgTted) 


This oertifieate will be viUd unless the marriage is solemnized on or before the 
diqr of’ . 

rn^S itaHei Itt the Sehednie are to be filled up as the ease may bo, and the blank 
divinba thereof is ontir to be filled up when one (tf the parties live) iu su other dis^ 
trioi] 
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Tho Arohdeaeouiy 


SCHEDULE III. 
Stctim 28.) 

Form or Rboister or MARRiAoia, 
Quartn'ly Retutm 
of 

mabriag£:s 

for 

• f Calcutta. 
of ... < Madras. 

, • (. Bombay. 


( Calcutta^ 'X 

Ti ■> Kegistrar of tbo Ai-chdeacoury of < Madras, > do hereby certify 

( Bombay, j 

that tlio annexed arc correct copies of the originals and Official Quarterly Beturns of 

/ Cakuita, 

Marriage ^ilhin the Archdcacouiy of< Maxlras. ( as mode and transmitted to me for the 


as mode attd transmitted to mo for the 


quarter commonoiug the 
in the year of Our Lord 


day of 


ending the 

[ Signature of lkgistrar.'\ 


day of 


I Calcutta. 
of < Madras. 


Registrar of the Archdeaconry of < Madras. 

( Bombay. 

"Allahabad. 


MARRIAGES solemnized at/ 

\ Bareilly. 

V Calcutta, dfc., dec. 











jndiim voa Aoi l jSm. 

V — ^ ^ ~ — — — — — . 

. SCHEDUti: IV. 

( /^ee^SedtioM 3S oiuJ 54 ) 

MAStOMB BlK!f»TB& fiook> 


VinfkiiM'. 

WMif XABwccn. 

'l^AUAB OF I^ABF- 

..Jj»l ! 

Ag*, 

I" 

* Rank or 
profession. 

|! 1 | 

Ratk^r’s liame 
and suftiame. 

ChusUen 

natno* 

Surname 

f \ 

1 

my 

Month 

Yow. 



* 


« 







James 

1 

WhiU 

26 years 

Widower. 

Carpenter 

Atjra, 

WsUiam White. 




I 

Martha 

Dmcm, 

17 years. 

Spinster. 

A 

Ayra 

John PuHcan, 


Mairied iu tliA 


James WhUt, ) 

JFhis was ftul#tuQi«8d beivtrccm u« < / m tlie presence of us 

Martha Dmcan^ ) 


John SmUh, 
John (keen. 


* 


CBBTinCAtB OF KaBBIAGB. 


KuniiiborA 

Wiuar VAtiBiiiD. 

h 

Navas ol Pavtibs. 

- 1 

Age. 

1 

1 

Rank or 
profession. 

UH 

> 

Father’s name 
and sumamo. 

Christian 

name. 

Sumamo 



■■[ 


• 








Digr. 

Utnilb. 

Year. 




# 




M 

\ 




A 







4 

lA 



j 

Jkmet A 

wm 

26 year#. 

Widower. 

Carpenter. 

Ayra i* 

WiHkn imit. 

1 

















17 year#, 

Spinster. 

4,« 



a 

'*■ *-1^ 





f 




1 





h > V (/«(mes Ift4ilri 

i .. .... .. «. 


in Um {tfAMMA of w 

* 




n 18 


» 



















1873.] 


Civil 


THE LAW OBSEUVER. 


JS,ulings. 


.83 


Jmlgment of the Lords of ths Judicial Com- 
mitte of tJie Privy Connell, on idm Ap)Kal 
of Bodh Sing Doodhooria and another v. 
Oimeschunder Sen and others, from the 
High Court of Judicature at Calcutta: 
delivered 27th March 1873. 

Present ; 

Sir James \V. Colvile. 

Sir Barnes Peacock. 

Lord Justice MeliAsij. 

Sir Robert P. Collier. 

Sir Lawrence Peel. 

1, Hold that tlio provlBicms <if Soc. ‘JfiO Act VI IT of lS-i 9 
c.iniiot be taken to affect the riiyfliif* (tf uieinbcrs of a joint 
Iliiiduo family who by the opcmtioii of law and not by 
virtue of any i)rivate ai^rcoiuent or nndoriiiuiKlin^ are 
entitled to treat as part of their Cfjniiiiou prtjporty an* 
jicijnisilion however made, by a uieinlser of the family in 
his sole name if made by the use of the laniily funds 

2. Held that the mere fact <»f a member of a joint Tlindtsi 
IfiTiiily when trading on his separate account being permit- 
ted by the family to appear to the world as the stde owner 
«>f certain ustate.s, and so to obtiin a fictitious credit cannot 
be I, ho foundation for a defence that the other iricmbers 
■of the same family have forfeited thoir right to assort their 
titles to the same esUtes against purcliasors in exocutioii 
of a <lucreo .against the recorded proprietor. 

On the lilstof November 18G4, the Ap- 
pellants became tlie purchasers, at an execu- 
tion sale, of the right, title, and interest of 
one llamsoondur Sonin two distinct estates, 
vi»., Shahjehonpore and Cossipore. Both 
had been attached by one Inderchundcr 
Doogur ill execution of a decree which he 
had obtained against the representatives of 
Kamsooudur in a suit commenced against that 
person in his lifetime for what is admitted 
to have been liis separate debt. The price 
paid by the Appellants would have been aile- 
quate if the judgment-debtor had been the 
sole owner of the properties purchased. In 
August 1865, the respondents, representing 
themselves to bo the persons who jointly 
with the sous of Rarnsoondnr, his brother i 
Ranficluinder, and one Benodcrara Son consti- 1 
tilted a joint and undivided Hindoo family ; | 


It is not disputed that Ramsoondur was a 
member of this joint and undivided family. 
The status, however, of the family was pecu- 
liar, Mr. Justice Loch says (and neither 
party has disputed the accuracy of the deserip- 
lion), “ The evidence of the witnesses and of 
those meiilLbers of the family who have been 
examined, clearly shows that though the 
family were joint in food, and at particular 
seasons of the year lived together in the 
family dwelling-house at Koredha, they also 
had separate dealings and funds of tlieir 
own. The hicts thus brought to our atten- 
tion, render it impossible for ns to look upon 
the family as a joint Hindoo family in the 
ordinary sense of the term, that is, as a 
I family having all things in common ; all 
acquisitions being made from the joint funds 
of the family, and all members being entitled 
to share in the benefits of any property held 
in the name of any member of the family. 
It is clear to us from the ovidonoe that while 
the family have some ancestral property in 
joint possession, some of the members of the 
family acquired separate property from their 
own funds and dealt with it as their own 
without reference to the other members of 
the family.” Such a state of things may in 
their Lordships’ judgmout be fairly held to 
weaken, if not altogeUier to rebut, the ordi- 
nary presumption of Hindoo law as to pro- 
perty in the name of one member of a joint 
family ; and to throw upon those who claim, 
as joint property, that of which they have 
allowed their co-parcener, trading and inour- 
riug liabilities on hi.s separate account to 
appear to be the sole owner ; the obligation 
of cstablishir.g tlieir title by clear and cogent 
evidence. There can bo no doubt that, if 
the evidence ailduccd by the respondents, 
the plaintiffs in the suit, be believed, there 
is enough to prove their case. And both of 
the Indian Courts have found in their favour. 
The two Courts have, however, dilfored oon- 


and alleging that the properties so purchased | 
formed part of the joint estate of that 
family ; brought the suits out of which this 
appeal has arisen, in order to recover both j 
estates minus the assumed shares of | 
Benoderam, Ramsoondur, and Ramcliunder 
therein. And the first question for their 
Lordships* determination, is whether there ' 
are sufficient grounds for disturbing the con- i 
elusion to which' both the Indian Courts have 
come, viz., that the proporti^ in dispute 
were, in fact, pai-t of the joint family estate. 


sidorably in their appreciation of parts of tho 
evidence and the decision of the High 
Court is based upon narrower grounds than 
that of tho Principal Judder Ameeii. 

The following are undisputed facts con- 
cerning the two estates : Shahjehanpore, or 
at least that portion of it which is in ques- 
tion in this suit, was the zernindary of Olio 
Rajah Soorjmiraiu Sing. At various dates 
boibre 1 851) lie liad granted a piitnee of part, 
and several ijarahs of other parts, of this 
estate in the name of Ramsoondur, and had 
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antsigned the rents reserved by these ijarahs, 
by way of security for certain advances 
ostensibly made to him by other numbers 
of Ramsoondur^s fsimily. On the 4th of July 
1859, the ssemindary which has been attached 
at the suit of other creditors was put up 
for sale, and was knocked down to^ Ramsoon* 
dur as the highest bidder. He was after- 
wards put into possession of it, and from 
that time until the date of his death, his 
name stood in the Collector’s register as that 
of the sole registered proprietor. It has 
been admitted at the bar that there is no 
question in this suit touching the putiiee or 
other interests acquired in the name of 
Ramsoondur boforo this execution sale. The 
only question is, whether the zcmiiulary 
interest which was then sold, became, by 
virtue of that sale, the separate property 
of Ramsooondur, or part of the joint pro- 
perty of the family. 

Of Gossipore, a four ainia share belonged 
to one Kissoroemonoe Dossee, the remain- 
ing 12 annas standing in the name of Shibb- 
ram Dey, who has been called as a witness 
in the cause. In 1855, the four-anna shave 
was purchased in the sole name of Ram- 
soondur Sen, and on his petition his name 
was substituted for that of the vendor as the 
proprietor of this share in the Collector’s 
book. In April 185G, the interest of Shihb- 
ram Doy was, on the suggestion that it bad 
been . purchased by Rainsooiidur, also trans- 
ferred into his name, and he was thencefor- 
ward, until the time of his death, the sole 
registered proprietor of the whole property. 

Ramsooiidur died in December 1863, pend- 
ing the suit ill Avliich the execution, which 
is the foundation of the Appellant’s title, 
issued, but before judgment had been re- 
covered therein. He left as his heirs two 
infant sons, and, on the 15th of January 
18GB, his brother, Ramchuuder, obtained a 
oertidcate of administration under Acts 40 
of 1858 and 27 of 18G0, empowering him 
to manage the estate of the deceased. In 
his application for this certificate, Ram- 
chunder had stated that his brother’s pro- 
perty in debts, zemindaree, tnvdo. cash, and 
Company’s paper, was worth about 60,000 
rupees.' On. the same ,15 th of January, 
Beuoderam Sen, the eldest member, and 
manager of the joint family, presented two 
petitions to the C'oHector of Eillah Moorsheda- 
iNid, praying in the one that Hhalyohanpore, 
In the other; that Cossipore might be trans- 
lermd into his nan!ie, on the allegation that 


each had been purchased by him in the name 
of Kamsoondur, and therefore that he was 
the true owner thereof. In February 1863, 
Ramchunder, as manager of Rarasoondur’s 
estate, filed petitions admitting the title of 
Benoderam, and, on the 20th of May 1863, 
orders were made that the name of Benode- 
ram should be recorded instead of that of 
Ramsoondur as that of the proprietor of 
both estates. 

In June 1863, judgment was recovered 
against the es^tc of Ramsoondur in the suit 
of luderchunder Doogiir, and both estates 
were afterwards attached as part of the pro- 
perty of the judgment-debtor. It follows, 
from what has been just stated, that both 
when so attached stood in the name of 
Benoderam. 

Thereupon Benoderam came in td set 
aside the attachments. His claims Avere 
dealt with separately according to the pro- 
visions of the 246th section of the Code of 
Civil Procedure. Tn each case he claimed 
to be the sole proprietor of the whole estate 
and, as such, entitled to have the attach- 
ment removed. Both claims were dismissed 
by separate orders, dated the 20 th of Sep- 
tember 1864, which directed the property 
claimed to bo sold. The usual proclamations 
of sale were made on the 23rd of September, 
and the execution sale took place on the 
21st of November 1864. 

It may bo w^cll, before considering the 
grounds upon which the two Indian Courts 
have held the estates in question to bo the 
property of the joint family, to dispose of a 
point taken by the Appellants which applies 
only to Shabjehanpore. The Appellants 
contend that, whatever be the weight of the 
evidence as to the real nature of the pur- 
chase, the title of Kamsoondur to this estate 
as his separate property must prevail, by 
reason of his having purchased it at an exe- 
cution sale held after Act VIII of 1859 
( the Code of Civil Procedure ) had como 
into operation ; and by force of the 260th 
section of that Statute, which provides that 

any suit brought against the certified pur- 
chaser ou the ground that the purchase was 
made on behalf of another person, not the 
certified purchaser, though by agreement 
the name of the certified purchaser was used, 
’‘shali be dismissed with costs.” Their Lord- 
ships will not inquire whether there is suffi- 
cient proof that Ramsoondur, who purchased 
at an auction sale held a few days after the 
Act came into operation, did obtain a certi- 
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iicate under the Act, or of its terms, if he 
did obtain one ; because, assuming him to 
have been the certified purchaser within the 
meaning of the Act, they are of opinion 
that the provisions of the section do not 
apply to such a case as the present. They 
were designed to check the practice of mak- 
ing what are known as beuamee purchases 
at execution sales, i, e., transactions in 
which A secretly purchases on his own 
account in the name of B. Their Lordships 
think that they cannot be taken to affect 
the rights of members of adjoint Hindoo 
family, who by the operation of law, and 
not by virtue of any private agreement or 
understanding, are entitled to treat as part 
of their common property an acquisition, 
howsoever made, by a member of the family 
in his sole name, if made by the use of the 
family funds. 

It need hardly be observed that, on the 
trial of the issue now under consideration, 
the principal fact to be ascertained was the 
source from which the purchase money of 
the property iu question was derived, e., 
whether it came from the common family 
chest at Koredha in Beorbhoom ; or from the 
separate funds of Ilainsoondur employed by 
him in carrying on his business, admitted 
to be separate, at Khagra near Moorsheda- 
bad. Tlie evidence adduced by the Res- 
pondents iu support of their claim consisted 
mainly of a large body of oral testimony; 
of certain books and accounts kept at the 
family house at Koredha, being part of the 
joint family accounts; of the separate books 
and accounts of ilamsoondur kept at Khagra ; 
and of letters purporting to be letters which 
liad passed between him and Ramkristo, the 
son of Benoderam being together at Khjigra, 
on the one side, and Benoderam residing 
at Koredha, on the other. The Principal 
Sadder Amocn treating the whole of this 
evidence, whether oral or documentary, as 
trustworthy, came to the conclusion that the 
plaintiffs had established their case. The 
Judges of the High Court appear to have 
considered that the letters on which the 
Principal Siidder Anieen had relied were not 
admissible iu evidence against the defend- 
ants, the appellants ; to have found reasons 
for discrediting the accounts; but to have 
held that, nevertheless, the finding of the 
Lower Court was capable of being supported 
upon the oral testimony viewed by the light 
cast upon it by the conduct of the parties. 


If it were clear that the Judges of tlie 
High Court were right in rejecting tl>0 
letters, and in treating the accounts as un- 
trustworthy, tho correctness of their find- 
ing would no doubt have to be determined 
by the sufficiency of the grounds on which 
they have rested it. Even in that case their 
Lordships, though unable to adopt the in- 
ference which the learned Judges have drawn 
from the conduct of Ramchunder and 
Benoderam ; or altogetlior to concur in other 
parts of their reasoning, would have felt 
great difficulty iu disturbing their finding, 
inasmuch as both Courts are agreed as to 
tho credibility of the plaintiffs' witnesses. 
'J’heir Lordships, however, are of opinion 
that the letters, if proved as the Principal 
Sadder Arneen has found them to have been, 
were clearly admissible in evidence against 
the appellants who claim under Rainchuuder. 

It was said that the Judges of the High 
Court have treated these letters as not duly 
proven. But it appears to their Lordships 
that those learned Judges, thinking that 
the documents would not, if proved, be 
I admissible against the appellants, never 
I addressed their minds to the sufficiency of 
the proof. Tho judgment on that point of 
the Principal Sudder Ameeu, a native Judge, 
dealing with letters iu the native characteiv 
and purporting to have passed between na- 
tives, is, in their Lordships’ opinion, of very 
great weight. I’he letters, luoreoveiv afford 
internal evidence that they Jiave not been 
concocted for the purposes of this suit. 
And since those with which Ramchunder 
has been directly connected, by proof of 
handwriting or otherwise, clearly show that 
ho and Uamkristo were acting jointly on 
behalf of the family in tho purchase of 
Shahjehanpore, the lettera of Ramkristo 
wTitteu in the course of the same tmusac- 
tiou seem to be also admissible; and the 
whole correspondence affords the • strongest 
coiffirmation of the statements made by the 
plaintiffs* witnesses. 

Again, their Lordships atd not satisfied 
that^the objections taken by tho Judges, of 
the High Court to the accounts, are such as 
ought 'to deprive them of the credit which 
the Principal Sadder Arneen (possibly a more 
competent Judge of native books of acoountr 
than any European can be), gave te them« 
A distinction is no doubt to be taken be- 
tween those accoimts. The family accounts, 
taken by themselves, are admissible only as 
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corroborative evideaoe. But ,the private 
accouuts of , Katueooiidur, produced by his 
brother from the Khagra Kotee may, if 
geuuiue, be direct evideuce, iu the uature of 
^missious ou his part, against the Api>ellants, 
There are entries iu the latter which strongly 
support the plaintiftV title. And those are 
not open to some of the objections taken by 
the High Court to the family accounts ; par- 
ticularly to one which their Lordships may 
observe they do not consider to be by any 
means conclusive, viz , one to the effect that 
the last mentioned accounts, or some of them, 
were produced J3enoderara in support of 
his. olaims to the solo ownership of the estates. 
Ramsooiidur’s grant to Suraauttee Dabcc, 
at p« C98 of the record, also affords some 
corroboration of the plaintiff's case as to 
Shahjehaiipore. 

liegardiug Cossipore, it may be observed 
that although much of the plaintiff’s docu- 
iiieiitary evidence, and in particular the 
letters, have no bearing on the claim to ibis 
estate, the direct evidence of its having been 
acquired as part of the joint family property 
is stronger than that relating to Sliahjehau- 1 
. pore. Shihbram Dey, who has boon treated 
by both Courts as a witness deserving of 
credit, has distinctly §worn that the twelve- 
anna share in this estate whicii once stood iu 
his name was purchased in his name with the 
farnily funds, and on account of the family ; 
and that nq oonsideratiou passed when it was 
trantferred from his name into that of 
Kamsoondur. The High Court has found 
that before this bciiamec purchase, thefaniily 
was interested as putueedars in tliis estate j 
and every probability is, therefore, in favour 
of the conclusion that the direct evidence 
given to prove that the purchase of the other 
ibur-anna share in the estate w'as also a 
family transaction, is true. 

Their Lordships are of opinion that the evi- 
dence so given on the part of the plaintiffs, is 
too "strong to he outweighed by the iulbrences 
^0 be drawn from the conduct of Benoderam 
and Bamsoondur in the matter of the olaims 
advanced by the former, or from the conduct 
of the family ip allowing Uamsooiidur, on 
the occasion of giving security to the Collec- 
tor to state that these properties belonged to 
him^lf without qo-aharers*^ Their Lordships 
will afierwa^^s qpn^dqr how far the repre- 
sontaKdhs ittvoived iu th^o last-mentioned 
transactions (if faj^) affect the right of the 
l^aintifts ^8uc^l!ee® this suit In deter- 
, thiniqg whether, iu point of fact, pro- 


perty was joint or separate, they can only be 
treated as in the nature of admissions incon- 
sistent with the title now asserted; and, 
viewed iu that light, they do not seem to 
their Lordships materially to impair the 
strengHi of the case made by the plaintiffs- 

On the whole, tlien, their Lordships, after 
full consideration of the arguments for the 
apppellatits, and notwithstanding the omis- 
sion to call or account for Bamkristo, have 
come to the conclusion that the finding of 
the two Indian Courts, to the effect that both 
estates were ‘purchased with joint family 
funds, and became joint family property, 
ought to be affirmed. 

If this be .so, the next question to be con- 
sidered is, whether the plaintiffs liave for- 
feited their right to assert their title against 
the appellants by reason of their own 
conduct, or the acts of any of those with 
whom they are connected. 

Those who set np such a defence are hound 
to show clearly both the facts ou which it is 
founded, and that the legal consequences on 
which they insist necessarily flow from those 
facts. Ill the course of the argument there 
was some want of precision upon this point. 

T\\q mere fact that Bamsoondur, when 
j trading on bis separate account, was per- 
mitted by the family to api>ear to the world 
as the sole owner of the estates, and so, 
perhaps, to obtain a fictitious credit, can be 
no foundation for such a defence. It may be 
ail unfortunate consequence of the Hindu 
law touching the joint and separate property 
of members of an undivided family, but it 
is one of wdiicli all who deal with a Hindu 
trader must take their chance. Nor can 
greater effect be given to the misrepresenta- 
tion made by Raiiisoondur, probably with the 
concurrence of the adult members of his 
family when he gave security to the Collector. 
Such a misrepresentation might possibly 
have been used as an estoppel against the 
family, had any question in respect of the 
security arisen between them and tlie CoL 
lector. But it has no bearing upon the 
present suit except as an admission, in which 
light it has been already considered, or as an 
instance of tortuous dealing, which afleets 
the general credit due to the plaintifls- It 
was not upon the faith of tliat represeutatiou 
that the appellant purchased- 

The foundation, therefore, of the defence 
is to be found, if anywhere, in the acts done 
after Bamsooudur’s death, and before the 
sale* 



XHivU 


TUB LAW OBSERVED. 


liHlinffS. 


1873 *] 


87 


The first of these was the transfer of the 
estates into the sole name of Benoderam, on 
his application, and with the consent of liam* 
chunder. Their Lordships think it desirable, 
before considering its effect, to state their 
view of the nature of this transaction. They 
cannot but regard it as a contrivance, 
between Benodcram and Kamsoondur, at 
least, to put the estates beyond the reach of 
Kainsoondur’s creditors, and therefore fraud- 
uleut as against those creditors. Tliey do 
not impute to Benoderam or to Kamchuiidcr 
any intention to defraud eithef the children 
of Kamsoondur or any other member of tlio 
joint family. But Kamsoondur was known to 
have died indebted ; judgments against his 
estate, if not actually recovered, were immi- 
nent, and the only practicable mode of 
putting these properties wholly beyond the 
reach of his creditors was by treating them 
not as family property iu which be would 
have a seistible interest but as the property 
of Benoderam alone. In furtherance of this 
scheme Benoderam, when the estates were 
attached, filed his claims. If those claims 
had been successful, the attachment would 
have been removed, and this execution alto- 
gether defeated. If, on the other baud, a 
claim had been made, according to the 
truth, oil the ground that the estates were 
joint family property, the execution must 
Jiave gone on, though with notice to all con- 
cerned that such a claim had been rrijuie. 
The dismissal of Beiioderam’s claims be- 
came final by his failure to bring a suit to 
establish his alleged rights within one year 
from the date of the orders. But the orders 
themselves do not state the precise grounds 
of dismissal ; and tliough they negative the 
title set up by Benoderam, they in no way 
affirm that Kamsoondur was the sole owner 
of the properties. And the depositions of 
the three witnesses from page 412 to 416 
of the Kecord, show pretty clearly that the 
case made by the decree-holders in resisting 
Benoderam’s claim to Shahjehanporo was 
rather that the estate was family property 
in which Kamsoondur had an interest as 
oo-parccner, than that it belonged to him 
alone. 

How then do these proceedings affect the 
right of the plaintiffs to assert against the 
appellants the title to the estates which 
they have been shown to possess. They 
might be estopped, if it were shown tiiai 
they had represented Kamsoondur to be the 
sole owner of the estates; and that the 


appellants had purchased on the fuith of 
that representation. But it is imposaiblo 
from the proceedings in (piestioii to extract 
any siicli misrepresentation ; even if the 
plaintiffs on tlie reconi are to lie held to Ihj 
hound by every act and statement of Bonode- 
rain. 

Again, is tboir right affected because when, 
Benodcram put forward a false claim, they 
did not formally prefer the true one ? There 
is nothing in the code of procedure which 
made it imperative ou them to do this ; tho 
cbiira, if made, could not have stopj>ed the 
execution ^le altogether. 

The highest ground oit which the appel- 
; lants can put their case is, that Benodcram 
misled them by his fraudulent, attempt to 
i defeat the execution; and that the whole 
fiimily is bound by bis acts. It is not neces- 
sary to decide bow far Benoderam and Rani- 
chunder, who are not parties to this suit, 
might be affected individually by these pro- 
ceedings, if tboy were suing to recover their 
respective shares. On tlic present record it 
must be held that their shares liave passed 
to, aud are now vested in the appellants. 
Tiieir Lordshi])s have felt some doubt 
whether tho respondents, suing as membom 
of a Hindoo family, still joint and undivided, 
for property whicli, if recovered, will pre- 
sumably again fall again into the common 
stock of that family, might not have been 
shown to be bound by the acts of Beno- 
deram, whether of omission or commission, 
and re.spousibIe for tho consequences of them. 
But they are of opinion that a defence 
intended to bo founded on such a joint res- 
ponsibility, should be far more clearly pleaded 
aud proved than it lias been in this case. 
How far the plaintiffs on the record have 
been parties, to, or are affected in law by 
Benoderam’s proceedings, and to what extent, 
if at all, the appellants were misled by 
those proceedings arc questions which have 
never been fairly raised or tried in tho Courts 
below. This wi^s so found, and, as their 
Lordships think, correctly found, by the 
Principal Sudder Ameen. 

Their Lordships are, therefore, of opinion 
that the second point taken by the learned 
Counsel for the appollani is no answer to 
the suit, and they tnust hutnbly advise Her 
Majesty to affirm the decrees under appeal, 
and to dismiss this Appeal with costs. 
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in Vm (ilinntl oif ^uAicutm at 
gvrt WilKnm in §«npl. 


This 27th FBSKUAitr, 1873. 

Present : 

The Hon’ble T. B. Kemp, ) 

„ „ C. PONTUm, r 

Case No, 780 op 1872. 


Special Appeal from a Decision passed hy 
the Judge of Rajsliahye, dated the 1G^/a 
Fehruary 1872, affirming a decree of the 
Subordinate Judge of P at dated the 
2m March 1871. 


Jusseemuddecu Biswas, plain tiff... Appellant, 


verms 

Huriesoondoree Dosseo and 
others, defendants liespoudenis. 

For Appellant — Mr. J. T. WoodrofFe, Baboos 
Mohinj Mohuu lioy and 
Issur Cli under CUiicker- 
butty. 

For Respondent — ^Baboos Sree Nath Doss, 
Bhogobutty Churn Ghose 
and Gopal Chuuder 
Chuckerbutty. 

A do^d iu which it; was stipulated that if tho money 
'borrowed was nut paid on ur before a ccrtiiiii datt«, the 
borrower would execute a putnoe lease of cerbuu proper- 
ties specISed. Tho borrowed being considered as the ttonvh^ 
and that if tho sum borrower sbciiild not execute a Putneo 
Potta, the deed should be counted os a rotta. was htild 
to be a contract to cretito a putnee and that in the event 
of the money not being pud on or before the date ineu- 
Uoned, the lender was entitled to hold i^ossession of tho 
properties redoeuiablo upon payment of the sum borrowed 
with interest troin the date of tho advance. 


Mr. Justice Kemp . — The plaintiff is the 
Special Appellant. 

The case turns upon the construction of a 
deed, dated the 30th Pous 1274. 

The Special Appellant contends, that 
accoilding to the terms of the deed and tho 
intentions of the parties, the Courts below 
ought to have treated the transaction as a 
putnee lease from the 2nd Hysack 1277, and 
that they were wrong in holding that the 
instrument was one of conditional sale within 
the meaning of Regulation 17 of 180G, 

The terms of deed may be briefly 
stated thus. 

Harauuud Bhuttaefaf^jetiand Rutnessur Pal 
Chowdhry borrowed 1025 Rupees from the 
plaintiff on tile 30tht pf Pous 1274 B. S., no 
interest is chargedfJind it is stipulated that 
the sums borrow^ is to be paid, m the 


Jump on the 30th Choyte 127G B. S. that if 
the money borrowed is not paid on or before 
the 30th of Choyte 127G, the defendant shall 
execute a putnee lease of certain properties 
sot forth in the deed, the original sum bor- 
rowed, or Rupees 1625 being considered as 
the bonus for such lease ; further that if the 
borrowers do not execute a putnee pottah, 
this deed shall be counted as a pottah as dating 
from the 2rid Bysack 1277, Further that if, 
owing to the sale of the parent estate by the 
borrowers failing to pay the Government reve- 
nue, the piitnCe should fall with the parent 
estate, then the original sum borrowed was 
made recoverable from the sale proceeds of 
the parent estate. Then there is a further 
stipulation that if during tho term prescribed 
for the payment of the amount borrowed or 
from the 30th Pous 1274 to the 30Lh of 
Clioyct 127G, the parent estate be sold and 
no putnee can be created, thou the amount 
borrowed with interest and costs; is to be 
recovered from the other movable and 
immovable properties of the borrowers. 

Tbc. plaint sets fortli that the money was 
not paid, and that the borrowers have not 
executed a putiico lease. The suit is there- 
fore brought for possession of the 2 )ropertics 
mentioned in tho deed as comprising the 
the putnee tenure. 

Before the suit was brought Rutnessur 
Pal-Chowdhree, one of the debtors, died leav- 
ing a widow Hurro Soonduroe, who has been 
made a defendant. 

Hurro Soondureo’s answer was briefly to 
the efl’ect that tlie conditions in the deed as 
to granting the putnee were in the nature 
of a penalty; that the plaintiff ought to 
have served her with a notice to pay ; that a 
suit for the money borrowed might lie, but 
not one for tlie specific performance. The 
defendant Jiaraiiund Bhuttacharjee denies 
the execution of the document, and states 
that Rutnessur Pal-Cliowdhree, though his 
servant, had no authority from him ,to 
enter into any such contract, and that tho 
properties mentioned in the deed belong to 
him Haranuud Bhuttacharjee and not to 
Rutnessur Pal-Chowdhree. 

The Judge fiuds that the deed is one of 
conditional sale and not a simple contract. 
That the plaintiff was bound by law to give 
the defendants notice of foreclosure under 
{Section 7 Regulation 17 of 1806, and not 
having done so, a suit for possession will noi 
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lie. The suit of the plaint iif was therefore 
dismissed. 

The questiotis raised iii the answer of the 
defendant Haranund Bhuttacharjeo were not 
decided by the J udge. There has also been 
no hndiug as to the value of the Putuee 
properties. 

Looking to the terms of the deed and the 
intentions and conduct of the parties, wo 
are clearly of opinion, that wo ought to 
declare that the plaintiff is entitled to pos- 
session of the properties recite^ in the deed, 
on the footing of a putnee, such possession to 
commence from date of suit. 

The plaintiff obtained no interest whatever 
on the sum advanced, viz ; on Rupees 1C25 
from the 30th of Pous 1274 to the 30th 
■Choyte 127G, and the margin of profit 
reserved to the plaintiff as Piitneedar accord- 
ing to the deed was only 45 Rupees odd, a 
very inadequate return for the money lent. 
It is true that the profit is now estimated by 
tlio plaintiff to amount to Rupees 2ni» per 
auuiim, but even that sum would bo only a 
little over 12 per cent, on tlio sum borrowed, 
to say nothing of the fact that for two years 
the plaintiff got no interest at all for l)is 
money. The instrument has been found by 
both Courts to be genuine, and there has been 
110 offer of payment of the sum borrowed. 

The proprietary tittlo of the defendants as 
zemindars is not extingnished by this deed. 
The plaintiff becomes tlieir putneedar just in 
the same way as if he had taken a putnee 
lease paying a bonus of 1G25 Rupees, The 
transaction is not a conditional sale, but a 
'Contract to create a putnee in favor of the 
plaintiff* on a oertain date, and for tlie certain 
consideration of 162e5 Rupees unless that 
sum be paid without interest on a particular 
date. 

Regulation 37 of 180G applies to coiuli- 
tional sales which arc to become absolute 
on the happening of certain conditions. If 
a mortgagee be put in possession, with the 
enjoyment of tlie usufruct in satisfaction of 
the debt, in such case before the sale can 
become absolute, it would be necessary for 
him to foreclose under the provisions of the 
' above regulation. 

We think that the Courts below were 
clearly wrong in dismissing the plaintiffs 
suit in its entirety. The plaintiff is en- 
titled to relief even though lie may hnv»‘ 
asked for some thing to which he is not 
strictly entitled. The plaintiff though not 


entitled to an irredeemable putnee, is en 
titled to hold possession, even supposing that 
in consequence of the value of the putuee 
lease stipulated for by the contract greatly 
exceeding the sum of 1,625 Rupees T which 
question although evidence has been adduced 
by Hurrosoondiiree that the assets are from 
600 to 800 rupees, has not been tried by the 
Lower Court), the Court might think it 
equitable to relieve Hurrosoondiiree from 
the putnee upon payment of the sum of 
rupees 1,G25, with proper interest from tho 
date of the advance. 

With reference to tho defendant Hiira- 
nund Bhuttacharjee, who has been made a 
respondent, ns there has been no finding as 
to his title, and whether he gave Rutnessur 
authority to execute the deed on his behalf, 
our decision must bo without prejudice to 
liis rights, and he is entitled to his costs in 
this Court 

The decision of the Judge as far as Hurro- 
.sooudiiree is concerned, is reversed, and tho 
Special Appeal decreed with costs payable 
by her. 

The IOtu 1873. 

Present : 

The Hou^ble F. A. Clovkr, and ) r , ; 

„ „ Dwarkanath Mitter, / * 

Special Appeals from a Decision passed by the 
OffickiUng Judge of Hooghlg^ dated tlie 
\lih January 1872, affirming a decree of 
the Moonsiff of Clmvlcey Iloripal^ dated tiie 
^dth September 1871. 

Case No. 580 of 1872. 

Souchiminee Dabea, ... (P If,,) Appellant, 
versus 

Mohesh Ch under Mnokho- 1 {Deffis.,) Eespon- 
padhya, one of the ... J dent. 

Cask No. 581 of 1872. 

Sreemutty Soudaminee Dabea, | 

, verms 

Eslinu Chunder Hazra, and ) Defendants, 

others j Respondents, 

For AppellnnUi , — Bahoos Hemchunder Baner* 
jee nnd Bamachurn Banerjee. 

For Respondents , — Baboo Becharam Mook* 
Cl jee. 

Held bv Glover J. In accordance with P. B, K. reported 10 
W. R., P.'lO tbataeuitfor a koboleut most be dlamiseed 
where the plaintiff fails to prove the rate of rent olaimed. 

Held by Mittor J. that in respect of resumed lakhera) 
IciudR, where the Ukberajdar dras not choose to accept tho 
terniH offered by the semiiidar, tnere is no relationship of 
landlord and tenant between the parties, consequently a 
suit for a koboleut must fall. 
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Mr. Justice Glover . — I think that these 
appeals must be governed by the Full Bench 
decision in Oholam Mahomed versus Asmat 
Alee Khan, X, W, R., p. 10. 

The suit was for a kuboolent for certain 
resumed Lakheraj lands at the rent of 
Rs. 79-12, and both Courts below found that 
the quantity of land in the defendant's pos- 
session was less than that alleged by the 
plaintiff, and that the rates of rent as deposed 
to by the witnesses were less than that 
claimed ; they, therefore, on the authority of 
the decision above quoted, dismissed the 
plaintiil''s suit. 

It' is urged in appeal that the two cases 
are not similar, and that the plaintiff, who 
only claimed a rate of rent which would 
probably be found to be the correct rent, is 
not in the position of a landlord claiming 
a fixed rate of rent certain and ought to 
have been awarded a kuboolent at such rates 
as might be found just and proper. 

But the plaintiff did, iii my opinion, sub- 
stantially claim a certain rate of rent. He 
does certainly use a word which may be 
translated probable,*' but the entire gist of 
his suit is to get a certain rate which he 
fixes as the rate, which other ryots similarly 
cimumstaticed were in the habit of paying, 
and the mere use of the word “ probable ” 
ought not under the circumstances to better 
his position. As landlord with his jumma- 
bundee at hand to oonsult, ho could have had 
no possible difficulty in making an exact 
estimate, and I have no doubt that he meant 
the rate claimed to he that estimate. 

The case of Go[»ee Nath Jana versus Jeetu 
Mallah and others, XVIIT, W. R., p. 272, is 
not ill point. In that case, the defendant 
had had notice of the zemindar’s claim, and 
know perfectly well the case he had to meet, 
and as a matter-of-fact did his best to meet 
it. Ill this case, no notice was served. 

I do not think that we can say that the 
Judge was wrong in law in deciding as die 
did, and as the question whether under the 
circumstances of ^his case a suit for a kuboo- 
leut would lie at all ) and concerning which 
there have been conflicting decisions of this 
Court,) was not raised before him, there 
appears to bo no necessity for our consider- 
ing it in this appeal. 

1 would dismiss these appeals with costs. 
Mr. Justice Muter , — concur with my 
learned colleague in dlsmissihg these two 
Special Appeals witli costs. 


The mere fact that the lands in question 
were declared, in a previous litigal^ioii 
between the parties, to be the mat lands of 
the plaintiffs zemindary, wrongfully held by 
the defendant under an invalid ZakheraJ 
title, created subsequent to the 1st of 
December 1790, is not, in my opinion, 
sufficient to convert the defendant into a 
tenant of the plaintiff, in respect of those 
lands. In the case of an invalid Lakheraj 
grant for less than one hundred beeghas made 
before the date above referred to, the rela- 
tionship of landlord and tenant docs not, 
and cannot, come into existence between tiie 
Lokherajdar and zemindar, until the former 
has agreed to accept the assessment made 
by the Collector under the provisions of the 
9th section of Regulation 19 of 1793; and 
I do not see any reason whatever why a 
different principle should be adopted in cases 
falling within the 10th section of that Regu- 
lation. It may be conceded that, under 
this latter section, the zemindar is entitled, 
nay, required to annex the lands to his zemin- 
dary and to collect the rents thereof ; but 
so long as the Lakhernjdar docs not choose to 
accept the terms offered to him, all that the 
zemindar can do is to sue him for eject- 
ment or for use and occupation or for both. 
The decrees relied upon by the plain till’, 

[ merely declared that the lauds in dispute 
are the nial-lands of his estate, and that the 
defendant had taken wrongful possession 
thereof under color of a lakheraj title. How 
such a declaration can be construed to have 
I the eftect of converting a trespasser, pure 
and simple, like the defendant, into a tenant 
of the plaintifl', I am utterly at a loss to 
understand ; nor am I aware of any principle 
or rule of law on the strength of which it 
can bo lield that a person, who holds wrong- 
ful possession of another’s land, and who 
has never agreed in any manner whatever 
to accept the position of a tenant, is liable 
to be treated as such against his will and 
consent. 1 am fully prepared to admit that 
the relationship of landlord and tenant can 
be created by express statutory provision as 
well as by contract based upon mutual con- 
sent. But I find nothing whatever either 
in the 10th section of Regulation 19 of 1793 
or in the decrees relied upon by the plain- 
^ tiff, which goes, to establish such a relation- 
ship between him and the defendant, and in 
the absence of any mutual agreement, express 
I or implied, between the parties, 1 feel myself 
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bound to hold that the defendant cannot be 
treated against his will as a tenant of the 
plaintiff in respect of the lands to which his 
litigation relates. 

If the preceding observation be correct, 
as far as they go, the present suits which 
are brought for kubooleuts must fail as a 
matter of course. It has been repeatedly 
held that the very foundation of a suit for 
kubooleut is the existence of the relation- 
ship of landlord and tenant, and as that 
foundation is wanting in both the suits now 
before us, we are bound to dismiss them both 
with costs. 


The 11th March 1873. 

Present ; 

The Hon’ble Dwarka Nath Mitter, 

„ „ W. Ainslie, Judges, 

Regular Appeals from a Decision passed by 
the Deputy Commissioner 6f Lohurdugga, 
dated the 20tk July 1871. 

Case No. 229 of 1871. 

Thakoor Jeet Nath Saliee 1 
Deo ... ... ... J Appellant j 

versus 

Lai Lokonatli Saheo Deo ... | 

Case No. 230 of 1871. 

Thakoor Jeet Nath Saheo Deo ) (Plaintiffs , ) 
and otliers ... ... / Respondents. 

For Appellants, — ^Messrs. J. T. Woodroffe 
and E. E. Twidale. 

For Respondents, — Mr. C. Gregory. 

Where a party reliea on a special custom it is for him 
to prove siu^ special custom. 

Where a party bases his claim upon a special custom^ 
he cannot be allowed in appeal to fall back upon the ordi- 
nary Hindoo Law of iiibcritauce. 
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Mr, J usiice Mitter ( Ainslie, J,, concurring ),~ 
The parties to this suit are members of a 
junior branch of the family of the Moharajah 
of Chotanagpore, and the relation in which 
they stand to each other may be seen from 
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the short gencological tree given at the head 
of this judgment. 

The plaintiff brought this action, as the 
representative of his father Jonardun Saheo, 
to recover possession of a fourth share of 
the moveable and immoveable properties 
mentioned in the schedule attached to his 
plaint. These pi’operties, it is admitted on 
both sides, originally formed part of an 
estate which was granted to one Thakooi* 
Aynee 8ahee, for his maintenance, by one 
of the former Moharajahs of Chotanagpore, 
the said Thakoor Aynee Sahee being one 
of the junior members of the family of the 
grantor. On the death of Thakoor Aynee 
8ahee, the eldest of his surviving sons suc- 
ceeded to the Thakooree Guddee as well as to 
the bulk of the estate above referred to, 
and one of his younger sons Thakoor Bul- 
bhudder Sahee, the admitted common ances- 
tor of the parties obtained a portion of that 
estate for his maintenance. The properties 
now in dispute formed part of the share 
thus obtained by Thakoor Bulbhudder Sahee, 
and the person last seized of them was 
Laluu Sham Koer who held the same as the 
representative of her husband Deo Nath 
Sahee, deceased, down to the date of her 
death which took place on the 12th of Jeyt 
1927 S. E. 

The case of tlie plaintiff as set forth in 
his plaint was that Deonath Sahee having 
died without issue, all the properties in 
question ought, ‘‘according to the Hindoo 
Shasters and tlie custom of the family,'" 
to be divided equally between all the sur- 
viving male descendants of the common 
ancestor, Thakoor Bulbhudder Sahee, and 
as there are four such descendants, namely, 
the plaintiff’s father, Jonardun Sahee, the 
defendant Jeetnath Sahee, and the two 
plaintiffs in Regular Appeal No. 230 of 
1871 whose names are Joynath Sahee and 
Luchmeo Nath Sahee, the plaintiff, as the 
representative of bis father Jonardun Sahee, 
laid claim to a fourth share of those pro- 
perties. 

The iknswer of tlie defendant Jeetnath 
Sahee was to the effect that according to 
the long established custom of the family 
of Thakoor Bulbhudder Sahee he, the said 
defendant, as the representative of the eldest 
branch thereof, is entitled, solely and exclu- 
sively, to the properties in dispute, and that 
Lochun Sham Koer had, a short time before 
her death, mad© a verbal gift of all the 


moveable properties in her possession in his 
favor. 

In this state of the pleadings the Deputy 
Commissioner of Lohurdiigga who tried 
this case in the first instance laid down the 
following issues, namely : 

1st. “Whether according to the family 
custom the plaintiff is entitled to a fourtli 
share of the property in dispute, or the de- 
fendant to the whole in consequence of his 
being descended from an elder branch of the 
family.’* 

2ndlt/. “ Whether the deceased Lalun 
Shamkoer made a gift of her personal pro- 
perty to the defendant, and, if so, whether 
such gift is valid.” 

Srdlf/, What is the annual income of tho 
estate and the value of the personal proper * 
ties, &c., taken possession of by the defend- 
ant.” 

The learned Deputy Commissioner found 
the hrst and second issues in favor of the 
plaintiff and accordingly gave him a decree 
leaving the third issue to be determined in 
execution. Hepce the present appeal by the 
defendant. 

We are of opinion that tho decision of 
tho learned Deputy Commissioner is erro- 
neous and onght therefore to bo set aside. 

We think there can be no doubt whatever 
that the burden of proving the affirmative 
of the first part of the first issue lies upon 
the plaintiff, and we are by no means pre- 
pared to s.'iy that ho has succeeded in 
discharging that burden. The learned De- 
puty Commissioner seems to have thought 
that the previous decisions of the Civil 
Court, bearing date the 7th of March 1815, 
and tho 3rd of May 1834, respectively, are * 
sufficient to make out a strong imma facie 
case in the plaintiff’s favor, and he hiis 
accordingly thrown the whole burden of 
proof on the defendant. But in this opinion 
we are wholly unable to concur. The only 
point which was determhied by the decisions 
above referred to was that on the death of 
any member of Thakoor Bulbhudder Sahee’s 
family all the sons of the deceased are en- 
titled to obtain equal shares of tho estate 
left by him. But there is a wide gulf be- 
tween that point and tho point upon which 
the plaintiff has thought fit to rest his claim 
in the present case. That claim, it should 
be borne in mind, is not based upon the 
ordinary Hindoo Law of inheritance. The 
plaintiff docs not say that Jonardun Sahee, 
Jeet Nath Sahee, Joy Nath Sahee and 
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Luclimee Natli Saliee are entitled to parti- 
cipate equally in the estate of Deonath 
8ahee because they arc his heirs under that 
law. Indeed such a statement would have 
been manifestly untenable, it being beyond 
all question that the said individuals cannot, 
under any circumstances, be considered as 
related to Deonath Sahee as sapiudas of 
equal degree and therefore entitled to take 
as coheirs. Bat the plaintiff relies upon a 
special custom by virtue of which he says, 
all the surviving male descendants of the 
common ancestor Thakoor Bulthuddcr Sahee 
are entitled to obtain equal shares of the 
properties left by a childless member of the 
said Thakoor’s family without any reference 
whatever to their position in the family tree 
or to their capability to satisfy the condi- 
tions of heirship laid down by the ordinary 
Hindoo 8hasters. Such a custom is, on 
the face of it, quite different from that 
established by the decisions relied upon by 
the learned Deputy Commissioner, and we 
are tlierefore unable to see how those deci- 
sions can help the plaintifl’ in the smallest 
degree, either directly or indirectly. 

If, therefore, wo leave aside the two deci- 
sions above referred to, the only other evi- 
dence produced by the plaintiff of which we 
need take any notice in our judgment is the 
testimony given by his witnesses. We are 
of opinion, however, that this testimony is 
entitled to no weight whatever, and we feel 
little hesitation in making this remark, not 
only because the learned Deputy Commis- 
sioner who examined those witnesses and 
who had therefore tlie best opportunity of 
judging of their credibility, does not seem to 
have placed any reliance upon their evidence, 
but also because the insufficiency of that 
evidence was virtually conceded before us 
by the pleader who argued this case on behalf 
of the plaintiff. It is true that the said 
witnesses all start with the assertion that 
Jonardun Sahee, Jeet Nath Sahee, Joy Nath 
Sahee and Luchmeeuath Sahee arc the four 
persons who are entitled to succeed to the 
estate leH by Deonath Sahee deceased, but 
we think that they have completely failed 
to furnish us with any reliable materials 
on the strength of which that assertion can 
be deemed sufficient to prove the custom 
relied upon by the plaintiff. The first wit- 
ness Sreenath Sahee mentions only one 
instance in support of the said custom. Ho 
says first of all, it is a custom in vogue 
the family of both parties that the 


“ brothers become entitled to equal shares. 

The eldest son does not receive the whole 
“ property.** This statement is, as wo have 
already observed, by no means sufficient to 
prove the plaintiff's case. Ho, the witness, 
then goes on to say, “Sham Soonder Sahee 
“ had ( 3 ) sons, Monee Sahee, Hem Sahee, 
Lochun Sahee and Dheanee Sahee were 
“his sons. Lochun Sahee died leaving no 
“issue; whereupon his throe surviving 
“brothers, viz, Munee Sahee, Lochun Sahee 
“and Dheanee Sahee received his property.*’ 
This statement seems to be inconsistent on 
the very face of it, and it is scarcely uocos- 
sary to observe that it would not advance 
the plaintiff's case in the least even if we 
.accept it as true. The second witness, Lai 
Moheep Narain says, “ It is a custom in 
“ vogue in the family tliat if one of four bro- 
“ tilers die without issue, the tlirce surviving 
“brothers divide the share left by him 
“ equally among themselves and not give the 
“ whole to the eldest brother.** It is clear 
that the present case is not one between 
brothers, and it is therefore beyond all ques- 
tion that the above statement is wholly 
beside the question upon which the plaintiff's 
case depends. The witness then goes on 
to state that he is a stranger to the family 
and mentions the case of one A.nund Sahee 
who is admittedly an illegitimate member 
of the family. 

The third witness, Podum Lochun Sahee, 
is no doubt a member of the family ; but his 
evidence is not a wliit better than that of 
the two preceding witnesses. After stating 
that the plaintiff is entitled to a fourth share 
of the estate left by Deo Nath Sahee, this 
witness goes on to say, “ Sham Soonder 
“ Sahee was the brother of Biilbhiulder Sahee. 
“ Shamsoonder Sahee had three sons, to wit, 
“ Nuthoo Sahee, Kaloo Sahee, and another 
“ whose name T do not know. The heirs of 
“ Nathoo Sahee are Bhoop Nath Sahee and 
“ Inder Nath Saliee, &c., &c., The pro- 
“ perty left by the son having no issue was 
“equally divided by the heirs of Nuthoo 
“ Sahee.” Now it is admitted on both sides 
that neither Nathoo Sahee nor ICaloo Saheo 
was the sou of Sham Soonder Sahee, and it 
is therefore perfectly clear that the whole of 
the above statement made by the witnesses 
must fall to the ground. On cross-exami- 
nation the witness was obliged to admit that 
with the exception of the case of Nuthoo 
Sahee and Kaloo Sahee, “ there was no one 
dying without issue to his knowledge,” 
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The fourth witness Deo Nath Sahco says, 
Perhaps Sham Soonder Sahee had four sons, 
of whom two were blessed with children, 
** and two left no offspring, when two of them 
died leaving no male issue, the surviving 
** two divided their property between thom- 
selves,’^ and he adds towards the end of 
his deposition, “ if one of our brothers die 
without leaving any offspring, his surviving 
brothers get his property equally divided. 
have never seen suck a case,** It is 
manifest that statements of this description 
are too worthless to require any comments. 

The fifth and last witness whose testimony 
has any bearing on the point under our con- 
sideration is Sughoobur Sahee. He says, 
Sham Soonder Sahee had four sons ; two of 
“them Nuthoo Sahee and Hem Sahee have 
“ left their children and the other two have 
“died without issue. Nuthoo Sahee and 
“ Kaloo Sahee took their property, they lived 
“ in commensality.” It is scarcely necesf«ary 
for us to repeat that these statements are 
incorrect, for it is admitted that Nuthoo 
Sahee was not the son of Sham Soonder 
Sahee. 

The above is all the evidence which the 
plaintiff has produced to prove the custom 
upon whicli ho has thought fit to rest his 
case. The defendant has, on the other hand, 
produced several witnesses in support of 
the custom relied upon by him, and we arc 
bound to say that those witnesses have 
clearly proved that in two instances at least, 
the said custom was followed in Tliakoor 
Bulbhuder Sahee’s family. Whether the 
evidence given by the said witnesses would 
have been deemed sufficient, if the burden 
of proof had been primarily upon the defend- 
ant, is a question, which we need not pause 
to determine. But it seems to ns perfectly 
clear that it is, at any rate, quite strong 
enough to rebut the case attempted to be 
made out by the witnesses produced by the 
plaintiff. 

There is another point in the defendant’s 
case with reference to which wo wish to 
make a few remarks. It seems to be admit- 
ted on both sides that according to the 
custom prevalent in the eldest branch of 
Thakoor Aynee Sahee’s family, the property 
left by a childless tnen^ber devolves on the 
eldest, or in other words, on the member 
who is in possession of the Guddee, and who 
is therefore called the “ Guddee Thakoor,” 
Now the position, occupied by the defendant 
in 'Shakoor Bulbhudder Sahee’s branch of 


family, appears to bo precisely similar to 
that occupied by the Guddee Thakoor in 
his own branch, it being admitted on both 
sides that he, the defendant, Ik a Thakoor 
and that the junior members of his branch 
of the family pay the rents due from them 
on account of the shares in their possession 
through him. Under snch circumstances 
the defendant has every right to contend that 
the two branches above referred to, being 
descended from the same stock, the same 
custom must be presumed to obtain in both 
of them until the contrary is proved by the 
clearest and most satisfactory evidence. The 
learned Deputy Commissioner in- dealing 
with this argument observes as follows : — 

“ The defendant further places great reli- 
“ ance on the decision of the 23rd February 
“ 1815, exhibit No. 3 for the plaintiff, in that 
“ it was ruled in that case that Rughoo Nath 
“Sahee who was the head of Juggurnatli 
“ Sahee’s family, that is the eldest branch, 
“ was entitled to succeed to the property of 
“another junior mombor of his family who 
“ had .died without issue, thus showing this 
“to be the family ctfstom. This no donht 
“ was hold to be the custom in the family of 
“Juggurnath Sahee, but the plaintiff’s con- 
“tention is that the same custom is not 
“prevalent in Bulbhudder Sahec’s family, 
and it certainly does not seem to me to 
“ follow as a matter of course that, because 
“ a custom prevails in Juggurnath’s family, 
“that is, the Thakoor’s family, it should 
“ therefore prevail in Bulbhudder’s family. 
“ On the contrary, it has been shewn 
“ before that one custom at any rate, vit,, 
“the one of the direct heirs of the eld- 
“ est branch holding a larger share than 
“ those of the younger branches and succeed- 
“ ing to the title of Thakoor is not appli- 
“ cable to Bulbhudder’s family, and it seems 
“ tome, in the absence of all reliable evidence 
“more reasonable to argue that the other 
“ custom also is not applicable than that it 
“ is.” But we <lo not think that this is a 
fair way of putting the argumetit. The 
presumption rather is that both l^e branches 
being offshoots of the same family, are go- 
verned by the same custom until the con- 
trary is proved, and it does not follow that 
because they differ in respect of one parti- 
cular custom, they must necessarily differ in 
respect of every other. 

It has been argued that the plaintiff is, at 
any rate, entitled to take his stand upon the 
ordinary Hindoo Law of inheritance inas- 
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much as his father Jonardun Sahee appears 
to be the nearest sapinda of Deonath Sahee. 
We are of opinion that this was not the 
case which^ the plaint iff attempted to make 
out in the Court below, and we cannot there* 
fore allow him to fall back upon it at this 
late stage of the proceedings. It is true 
that there are some passages in his plaint in 
which reference is made to “the Hindoo 
Law” and “the Hindoo Shashters but the 
whole context of that document leaves no 
reasonable doubt in our mind that those 
passages were introduced in *it merely for 
the purpose of giving additional force and 
validity to the special custom upon which he 
based his suit, it being a doctrine both of 
that law and of those Shashters, that “ im- 
moveable custom is transcendent law.” Were 
it otherwise, we cannot understand why the 
plaintiif contented himself with claiming 
only a fourth share of the properties in dis- 
pute, or why it was that he acknowledged the 
right of Jeetnath Sahee, of Joynath Sahee 
and of Luchmeeiiath Sahee, to participate 
in those properties, when it is perfectly clear 
that no such right could possibly bo claimed | 
by those individuals under the ordinary 
Hindoo Law of inheritance. Indeed the 
very passages in which the xdamtifT appeals 
to the Hindoo Shashters in support of his 
father’s right to succeed to a fourth share 
of the properties in question also affirm the 
right of Jeetnath Sahee, of Joynath Sahee 
and of Luchmeeiiath Sahee to obtain equal 
ahares in those properties, and this fact 
alone is sufficient to show beyond all reason- 
able doubt that in invoking the said Shash- 
ters, the plaintiff had no intention whatever 
to rely upon the ordinary rules of succession 
laid down therein. 

Then again the issues upon which the 
plaintiff went to trial in the Lower Court 
have no reference whatever to the said rules, 
nor is there a particle of evidence on the 
record to shew that his father, Jonardun 
Sahee, is the nearest heir of Deonath Sahee. 
Suppose, for instance, that there is a daugh- 
ter’s son of Deonath Sahee living. It is clear 
that in such a case Jonardun Sahee would 
not have the slightest pretence for saying 
that he is entitled to claim any part of the 
disputed properties under the ordinary Hin- 
doo Law of inheritance, and this circumstance 
alone is sufficient to shew the danger of 
allowing the plaintiff to set up a new cast' 
which was never put forward by him in the j 
Court below. * 


Lastly, we wish to observe that the very 
nature of the properties in dispute is suffi- 
cient to raise a strong presumption against 
the theory of their being governed by the 
ordinary rules of successions laid down by 
the Hindoo Law. Those properties, it 
should be borne in mind, were held by Deo- 
nath Sahee under a grant for maintenance, 
and it would be prima facie inconsistent with 
the nature of such a grant to hold that they 
are subject to such rules, for they might, 
on sucli hypothesis, devolve upon such rela- 
tives as maternal uncle’s maternal sons, &c., 
and thus be lost to ilie family for whose sup- 
port they were originally intended. It seems 
to bo admitted on both sides that the repre- 
sentative of the eldest branch of Thakoor 
Ayneo Saheo’s family, or in other words the 
Guddee Thakoor would have been entitled to 
resume the disputed properties, if there wore 
no male descendants of Thakoor Bulbhudder 
Sahee living, and this admission coupled 
with the fact that both parties were agreed 
in the Court below in resting their respective 
cases jiot upon the ordinary Hindoo Law of 
Inheritance but upon custom, shows beyond 
all doubt that it would bo highly improper 
to allow the plaintiff to fall back upon that 
law at this late stage of the proceedings. 

Holding this view of the case, we do not 
think it necessary to express any opinion 
on the second and third issues, and we 
accordingly reverse the decision of the 
Deputy Commissioner, and dismiss the plain- 
tiff’s suit with costs both in this Court and 
in the Lower Court. 

It being admitted on l)Oth sides that this 
appeal is governed by onr decision in Regular 
Appeal No. 229 of 1871, it is not necessary 
for us to record a separate judgment. We 
wish merely to remark that in tliis case at 
least the plaintiffs respondents have no right 
whatever to appeal to the ordinary Hindoo 
Law of Inheritance in support of their claim. 

Let a decree be, therefore, drawn up in 
this case, similar to that passed in Regular 
Appeal No. 229 of 1871. 
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Thb 11th March 1873. 

Present : 

The Hon’blo W, Market and ] j 
„ „ «:.(}. Birch 

Case No, 971 of 1872. 

Special Appeal from a Decision passed hy the 
Subordinate Judge of Hooghly, dated the 
2dth April 1872, reversing the decree of the 
3Ioo7isiff of Serampore, dated the 31 si 
January 1872. 

Kalee Krishto Koycliow-) Plaintiff, 
dhry, J Appellant, 

versus 

Haran Cbiinder Dey and ) Defendants, 
Nittya Gopal Dey ... j Respondents, 

For Appellant, — Baboo Chunder Nauth 
Bose. 

For Respondent, — Baboo Umbica Churn 
Banerjec 

A suit for aocouiit and fur plaintiffs' share of tho profits 
after dissolution of a partnership, in which by a^frecmont the 
Defendants who were working partners undertook with 
the Plaiutifi who supplied the capital, thxit they would be 
liable for any cmtstandings in respect of goods sold on 
credit ; is governed by the limitation prescrlVicd by Clause 
16 Sec. 1 Act XIV. of 1859. 'fhe decision of the trivy 
Council reported 16 W. 11. p. 85, Titvy Council Rulings dis- 
tinguished. 

Mr. Justice Marhhy, — It appears that tliis 
was a suit in which there were tiiree ques- 
tions to be decided between the parties. 

Tho suit was for an account of what the 
})laintiff alleged to be a partnership, and he 
annexed to his plaint a statement of the 
mode in which lie said the account ought to 
be made up ; and the three questions to be 
decided were ; 1st, whether the relationship 
between the parties was that of partners, or 
as the defendant alleged that of master and 
servant. The second point to be decided 
was whether the whole suit was barred by 
limitation ; and the third point to be decided 
was whether any of the particular items in 
the accounts was barred. 

The Moousiff decided that the relationship 
between the parties was that of partners ; 
that the suit was not barred by limitation, 
and then he made up the account between 
the parties giving the plaintiff something 
less than what he claimed. 

Both the parties appealed, and the Sub- 
ordinate Judge has given a judgment in 
this case which we find extremely difficult to 
understand. He does not seem to consider 
that the whole suit is barred by limitation, 
and he expresses no oxiinion whatever as to 


whether or not he agrees with the Moonsiff 
in his finding that the relationship between 
the parties was that of partners. But be- 
cause he considers that one item of the 
accounts was barred by the law of limitation, 
he sets aside the whole decree of the Moon- 
siff, and remands the whole case to him to be 
retried. Now even supposing that the 
Subordinate Judge was right in finding that 
this item in the accounts was barred, still 
he would be wrong in remanding tho case. 
The only result of that finding would have 
been that he could have struck that item out 
of the account; and then, if he concurred 
with the Moonsiff as to the relationship of 
partners existing between the parties, ho 
could have given a decree accordingly. 

The case now coming up here iu special 
appeal it is contended that the decision of 
the Subordinate Judge on this item of the 
accounts was wrong. On tho other hand, 
by way of cross-appeal, it is contended by 
the respondent that the whole suit was 
barred. Therefore the whole question raised 
in the, first Court is now before us. 

As regards the question whether the whole 
suit is barred ( which is perhaps one of 
ninety ) we shall follow the decision of this 
Court, reported in the 7th Weekly Reporter, 
page 3G, where it was held that a suit for 
an account, and for the plaintiff’s share of 
the profits after an admitted dissolntion of 
partnership, is governed by tho limitation 
prescribed by clause 16, section 1 of Act 
XIV of 1859, which gives six years from 
the date of dissolution. As to the applica- 
tion of the law of limitation to the item in 
question, the facts stand thus : — There was a 
clause in the agreement by which the defend- 
ants, who were the working partners, under- 
took with the plaintiff who supplied the 
capital to carry on a business on the under- 
standing that they would be liable for any 
outstandings in respect of goods sold on 
credit. And the Subordinate Judge, upon a 
decision of Her Majesty in Council, reported 
in Volume 16, of the Weekly Reporter, page 
35, Privy Council ilulings, has held that this 
item is barred, because (as he puts it) the 
defendants by selling goods on credit had 
violated the terms of their contract, and 
that therefore so far as this item is concerned, 
this is a claim for a breach of contract, and 
therefore barred by clause 9, section 1 of Act 
XIV of 1859. I think that this is not a 
right view of the case. I do not think that 
thie can be treated as a suit for breach of 
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contract. 1 tliinlc that all that the parties 
intended was that when the accounts should 
be made up^ in respect of all goods sold on 
credit, it should be taken as if the defendants 
had received payment in full — and upon that 
view of the transactions, it does not appear 
to me that there was any cause of action 
which could cause the statute of limitation 
to run during the currency of the partner- 
ship. It seems to me that there was no 
cause of action at all until the dissolution of 
partnership, and then there^ was but one 
cause of action, namely, for an account of the 
profits of the partnership received by the 
defendant. The case to which the Subordi- 
nate Judge has referred us is one of a totally 
different character. That was not in the 
nature of a suit for accounts, but a suit by a 
principal against his delcredere agent for 
the recovery of a specified sum of money 
due on a balance of account. The agree- 
ment between the parties in this case merely | 
contains a clause directing the mode iu which | 
the accounts between the partners were to be 
made up, and 1 think clause 9 of section 1 
of Act XIV of 1859, is not applicable, and 
therefore the whole case falls within the deci- 
sion in the 7th Weekly Reporter referred 
to above. 

The result is that we must remand the 
case to the Subordinate Judge to do that 
which he ought to have done before ; namely, 
to determine whether or not he agrees with 
the Moonsiff iu thinking that the relation- 
ship of partners exists between the parties. 

We may also remark that even if the 
Subordinate J udgo thought it necessary to 
remand this case, it was his duty to have 
remanded it, not upon any such general 
observations as he has made, but by a clear 
and express order either laying down the 
issue or issues to be determined ; or pointing 
out the erroneous procedure of the first Court 
in coming to its decision. In point of fact 
however, the decision of the Moonsiff as 
regards the law is right, and that of the 
Subordinate Judge is wrong. 


The 13th March 1873. 

Present : 

The Hoii’ble W. Maukby and ) 

„ „ KG. Birch Judges . 

Cask No. 980 of 1872. 

Special Appeal from a Decision passed hj 
the J udge of West Purdwan, dated the 1 %th 
April 1872, reversing a decree of the Moon- 
sif of Eadhanuggur, dated the m dime 
1871. 

Soodharam Bhuttacharjee, ^ 
the Sebaet of Sree Sree f . 

Rally Thakooranee, one of j 
the ( Defendants . . . j 

versus 

Obhoy Chimder Bundopadhya ) 
and others ( Plaintiffs ) ... j dlespondenis. 

For Appellants.— -'^xhoo UinbLca Chimder 

Baiiiierjee. 

For Respondent— Nilmadhub Seiu. 

Under Section 60 Act XX of 18f>6 n rogiafcored deed of 
sale must prevail over an unreKistored mortguffo deed 
the mortgagee however being entitled to a money decreo 
against the Mortgager. 

A£r Justice MarJeby, (Birch^ J., concurring,) 
— The plaintiff in this case sues upon an 
unregistered bond in whicii tho defendant 
Kristodhouo had pledged ns security fur a 
loan a tank called Radha Sair. Tlio bond 
purports to have been executed on the 9th 
Jaisto 1266. The defendant did not appear 
though duly summoiiod, but Soodharam 
Bhuttacharjee appeared and asked to bo 
made a party to the suit, alloging that ho 
was iu possession of the tank by virtue of a 
deed of sale executed by Krishtodhone Bose 
on the 4th Srabun 1274, and duly registered. 

Tho first Court found that the plaintifTs 
bond was a forged dociuneut, and for that 
reason dismissed the suit without going into 
the question of the validity of the deed of 
sale propounded by Shoodharam, 

On appeal the J udge held that the bond 
was genuine ; he also held that the deed of 
I sale was a well-attested deed, and that the 
I bond did hot interfere with it. He was of 
[ opinion that Shoodharam must be considered 
I to have bought tho tank encumbered with 
i the mortgage; and that the registered deed 
of sale could not prevail over the unregistered 
mortgage bond. His order is not clear, but 
the only interpretation to be put upon is 
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that he gave the plaintiff a decree for the 
sum due contirmiiig his right as mortgagee 
of the tank. 

Soodharam appeals, and it is urged on his 
behalf that the Judge is wrong in holding 
that the registered deed of sale does not 
prevail over the unregistered deed of mort- 
gage. There can ho no doubt that imme- 
diately after his purchase Soodharam obtained 
possession of the tanki The plaintiff raised 
no objection to the change of possession. 
He comes into Court upon an unregistered 
bond nearly 12 years after its execution. 
He is met by an allegation of possession un- 
der a registered deed of sale by his mort- 
gagor to Soodharam. We think that there 
can be no doubt that the registered deed 
of sale must prevail over the unregistei*ed 
mortgage deed. The question is governed 
by Section 50 of Act XX of 186G. That 
Section provides that ‘‘ every instrument 
of the kinds mentioned in clauses 1, 2 aad 
3 of Section 18, shall, if dvily registered, 
** take effect as regards property comprised 
** therein against every unregistered instru- 
ment relating to the same property whether 
*<sucU other instrument bo of the same 
“nature as the registered instrument or 
not and if it applies, then the plaintiffs 
mortgage bond being unregistered cannot 
prevail against the defendant Soodharam's 
purchase deed which, though of later date, 
was duly registered. It seems to us to be a 
reasonable construction of the Act that it does 
apply to such a case. It is contended that 
it does not, because the mortgage bond was 
executed before the Act came into operation. 
But the provisions of this Sectiou are not 
new. The principle of them is contained 
in the previous Acts XIX of 1843, Section 
2 and XVI of 1864, Section 68. If these 
provisions of the Eegistration Act did not 
apply to instruments previously executed, 
the law of registration would be full of ano- 
malies, and titles which were once secure 
would become insecure when a new Regis- 
tration Act was passed. Had it been in- 
tended that these provisions should not be 
so far retrospective, the successive Acts when 
repealed would have been kept in force in 
this respect as to documi^ts already exe- 
cuted. When Act XlX of 1843 was passed, 
express provision Was made that these pro- 
visions should mi apply to documents 
executed before a certain date.' ’ No such 
provijfton is contained in the subsequent 
Acts, But the explanation of Section 50 


in the present Act {VIII of 1871) clearly 
assumes that the Act applies to deeds al- 
ready in existence. 

The respondent has relied on the decision 
reported in X Weekly Reporter, page 65 ; but 
that case is, we think, distinguishable. Mr. 
Justice Maepherson there says distinctly, 
that, “ if it were mere question which deed 
I “ was to be given effect to, the plaintiff, (who 
“ had purchased under a prior unregistered 
“ bill of sale,) is not entitled to recover,” i, e. 
to recover as against the defendant who had 
purchased under a subsequent bill of sale 
which had been duly registered. But the 
learned J udge goes on to show that the first 
purchaser had been eleven years in possession, 
and that therefore his position was “ far 
“stronger than if ho were seeking possession 
“ for the first time under his deed of sale : 
“ and the question is not merely one as to 
“the effect to be given to a deed as against 
“a deed of later date;” and Mr. Justice 
Bay ley also relies on the fact that tho un- 
registered purchaser had obtained possession. 
The principle that runs through this and a 
number of other similar cases seems to bo 
this, that lion-registration will not impair the 
validity of a deed executed in good faith 
under the old law in force at the time of exe- 
cution under which registration was optional, 
if possession has actually bcou acquired and 
enjoyed before the execution of the second 
deed. 

In tho case before us tho mortgagee never 
had possession. The mortgagor sold tho pro- 
perty to the defendant, and the deed of sale 
was duly registered and possession was 
acquired by the defendant. Under such cir- 
cumstances the registered deed of sale must 
prevail over the unregistered mortgage, and 
the plaintiff can only obtain a decree for 
money lent against Krishtodhone Bose. 

We observe the Judge has said that tho 
grounds of Moonsiff"s judgment are mere 
conjecture, and that his reasons are frivolous. 
Wo are wholly unable to concur in that 
observation. Wc thiuk that they were wor- 
thy of the Judge’s most careful consider- 
ation. 

No decree has been drawn up by the Judge 
in this case except that tho “appeal is 
decreed a decree which it would have been 
impossible for tho plaintiff to execute. As 
however the judgment is wrong in point of 
law, we set aside the decree of the Lower 
Appollato Court, and direct that the plaintiff 
do have a personal decree against the defend- 
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ant Kristodhouc for the snin of Rupees 99-l'-8 
with interest at 5 per cent, from this dale 
until payment ; and that the suit so far as 
it seeks to render the property purchased 
by the defendant Soodharain liable under the 
mortgage bond executed i)y Kristodhone in 
the year 1266 B. S. be dismissed, and that 
the plaintiff do pay to the defendant Sood- 
haram his costs iu this the Court and the 
Courts below. 


The ISth Mauch 1873. 


Present : 

The lion. Louis S. Jackson and 


n. Louis S. Jackson and > r , 
Dwarka Nath Mitter, j ‘ 

Case No. 1198 of 1870. 


Special Appeal from a decision passed by tlhc 
Suhordimte Jx^dye of ^i-PcrgunnalbSy 
dated ike 28^/(t March 1870, reversing a 
decree of the Sudder Moonsiff of Alipore^ 
dated the September 1860. 

Jodoo Nath Sircar, plaintiff, Appellaniy 

versus 

Bosunt Coomar Roy Chow- 
dhry, defendant ... Pespondent. 

For Appellant — Baboos Gopal Lall Mitter 
and Grish Chundcr Ghose. 

For Respondent. — Mr. J. T. Woodroffe, 13a- 
iioos Rajendro Nath Boso 
and Oopendro Chundcr 
Boso. 


A property, received by a Hindu lady from her father 
by aWill, lalLs within that c:ite(^ory of Hfnd/iun wbich is 
described in the Hindu SJuustors as property given lu a 
woman by Jier fid her beforu her miirriago. Whon 5i lliiuUi 
latly dies pussc»scd of such j>roperfcy, leaving her ^surviving 
lier mother and her husband, the mother is the proferentiul 
heir. 

Mr. Justice Miller ( Jackson, J., concur- 
ring .) — The property winch forms the sub- 
ject matter of this litigation originally be- 
longed to one Hurry Naraiii Mitter, who 
gave it by will to his daughter Prosuimo- 
moyee. 8oou after the death of her father, 
rrosuunomoyee married Janokee Nath 
Sircar, the plaintiff* in this case, and died 
shortly after leaving her husband, and her 
mother surviving her. lu this state of facts, 
the question we have to determine is whether 
the mother or the husband is entitled to 
inherit the property above described. 

Before proceeding, however, to determine 
this question, we think it necessary to make 


a few preliminary observations on the legal 
character cf the property in dispute. It 
has been argued on behalf of the respondout 
that this property cannot be hold as the 
Stiddhun of Prosmmouioyee, Inasmuch as 
it was acquired by her, not under an ordi- 
nary gift, but under a testamentary devise, — 
a mode of disposing of property not recog- 
nized by the ancient law of the Hindoo. 
We are of opinion, however, that this objec- 
tion is not valid. Whatever might have 
been the ancient Hindoo law on the sub- 
ject, it seems to have boon settled by a 
uniform course of decisions of unimpeach- 
able authority that testamentary dispositions 
aro not opposed to the spirit of that law, 
and we may add that in the recent case of 
Tagore versus Tagore, it has been expressly 
held by the Privy Council tliat sucli dispo- 
sitions are to be treated as a species of gift. 
“As to gifts by way of wills,” their Lord- 
ships observe, page 366, Weekly Reporter, 
Vol. 18, ‘‘ whatever doubts may have once 
been * entertained by learned persons as to 
the exisLeuco of the testamentary power, 
those doubts have been dispelled by a course 
of practice in itself enough, if , necessary, 
to establish an approved usage and by a 
scries of judicial decisions both hero and in 
India proceeding upon fhe assumption that 
gifts by wills arc legally binding, and recog- 
nizing that form of gift as part and parcel 
of the general law. The introduction of 
gift by will into general use lias followed in 
India as in other countries the conveyance 
of }»ropcrty inter vivos. Such a disposition 
of property to take effect upon the death of 
the donor though revocable during his life- 
time is until revocation a continuous act of gift 
up to the luoinent of death, and does then 
operate to give the property disposed of to 
the persons designated as beneficiaries. 
They take upon tlio death of the testator 
as they would if the property had been 
given to them during his lifb-tiine, &c. 
The law of wills has, however, grown up from 
a law which fur.uislios no analogy but that 
of gifts, and it is tho duty of tribunals 
dealing with a case new iu tho instance to be 
governed by the established principles, and 
the analogies which have prevailed in like 
cases.” The above observations are, wo 
think, sufficient to justify us in holding that 
the property in dispute falls within that 
category of Stridhun which is described in 
the Hindoo Shashters as property given to 
a woman by her father before her marriage ; 
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and we accordingly overrule the preliminary 
objection of the special respondent. 

With reference to the main question itself, 
wo are of opinion that the mother, and not 
the husband, is the preferential heir. 

It is admitted on both sides that the cose 
before us is governed by the Hindoo law 
current in the Bengal school, and as the 
Day a Bhaga is the highest of all tlic autho- 
rities recognized in that school, it is to the 
Daya Bhaga that we will first direct our 
attention. 

Now, Clause 29, Section 3, Chapter IV. of 
that treatise ( Colebrooke’s translation, page 
95) appears to us to be coucliisive on the 
point. That clause is as follows : — 

“ Therefore the property goes first to the 
whole brothers; if there be none to the 
mother; if she be dead to the father; but 
on failure of all these it devolves on the 
husband. Thus Catayaua says, ‘That 
which has been given to her by her kindred 
goes on failure of kindred to her husband.’ ” 

It has been argued that the passage above 
quoted, refers to that kind of stridhun only, 
which is called Sidka (fee or perquisite.) 
But this argument is evidently founded on a 
mistake. The very text of Catyana cited 
by the author in the passage in question 
shows that it also rpfers to property given 
to a woman by her kindred, that is to say, 
by lier father and mother; and if this is 
not sufficient to remove all douijts on the 
point we have only to examine a few of the 
preceding Clauses. 

In Clause 10 of the same Section and 
Chapter, the author introduces the subject 
by saying that “property received by a 
woman after her marriage from the family of 
her father, of her mother or of her husband 
goes to her brothers” ( “ not to her husband),” 
and in support of this position he cites a 
text of Yagnavalkya which declaix3s, “That 
which has been given to her by her kindred 
as well as her fee or gratuity ( sulka ) and 
any thing bestowed after marriage her kins- 
men take, if she die without issue.” It 
shotild be borne in ihind that this text of 
Yagnavalkya refers to three different kinds 
of stndhun; namely, 1st, property given to 
a w'omaii by her kindred ; 2nd, her ( mlka ) 
fee or gratuity, and 3rd, property bestowed 
on fier after her marriage. 

In the next Clause (Clause 11), the author 
takes up the first of these three kinds of 
f^ridhun, and says that “ property given by 
her kindred,” moans property given by her 


father or mother. He then adds that 
brothers are signified by the word “ kinsmen.'* 

In Clause 12, he cites a text of Vriddha 
Catyana declaring that, “immovable pro- 
perty given to a woman by her parents goes 
always to her brothers if she die without 
issue,” and adds that “ the brother’s right of 
succession \%fou7ided on her leavmg no issm^ 

In Clauses 13, he says, that according to 
the opinion of Viswarupa, the brother is 
entitled to inherit such property without 
any referentje whatever to tho particular 
form of marriage, and adds that this opinion 
ought to be respected. 

lu Clause 14, he says, that tho above rule 
is a fortiori^ applicable to every other kind 
of property. 

In Clause 15, he says, that the phrase 
“given l:)y her kindred,” signifies that which 
was given to her by her parents during her 
niauhn state. 

In Clauses 16, 17 and 18, he defines, “ a 
gift subsequent,” which is the third kind of 
Stridhun mentioned in the text of Yagna- 
valkya above refen’ed to. 

In Clause 19 be takes up the second kind 
of Stridhun mentioned in that text, namely, 
Snllza property. 

In Clauses 20 and 21 he explains w'hat 
I SnUca means. 

In Clauses 22, 23, 24, 25, 26 and 27 he dis- 
cusses the opinions of several authors about 
the order of succession to be followed in 
regard to such property, and in verse 28 
ho concludes the discussion by saying that, 
“ in the first place it goes to brotliers of the 
whole blood, then to the mother and on her 
default to the father.” 

It is clear therefore that the proposition 
laid down in Clause 29, is Jiothiug but the 
final resume of the various matters dis- 
cussed in the preceding Clauses, commenc- 
ing from Clause 10 ; and its applicability to 
all the three kinds of Stndhun mentioned 
in tlio text of Yagnvalkya referred to in 
the last-niontionecl Clause is, consequently, 
beyond all dispute. It would bo absurd to 
contend that the author of the Daya Bhaga 
has laid down, in the case of property 
given by a woman’s kindred, a rule of suc- 
cession difterent from that laid down by him 
in the case of Sulka property, when it is 
beyond all the question that both those kinds 
of property are governed by the same text 
of Yagavalkya which is cited by him at the 
ypry.thrcshold of the discussion. 
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The next authority to which we w'ish to 
refer is the Daya Tutwa of Uughoouiuidana. 
In page 43 of the printed copy, the author 
says, “ In default of barren and widowed ' 
daughters the husband succeeds, but this 
does not relate to property given by parents 
since in that case the brotlier succeeds 
and this passage clearly shows that the 
author of the Daya Tutwa is of the same 
opinion as the author of the Da 3 ^a Bhaga. 

It has been said that the mother is not 
expressly mentioned in the passage above 
referred to. But this argument does not 
appear to us to be of any force whatever. 
The object of the author of the Daya Tutwa 
was merely to indicate the line of succes- 
sion and not to enumerate all the heirs, one 
after the other ; and as the i;ight of the 
mother and father to come in immediately 
after the brother did not admit of any dis- 
pute or doubt, it was sufficient for his pur- 
pose to say that the brother, and not the 
husband, is entitled to succeed to property 
given to a woman by her parents. Thci’o 
is nothing in the Daya Tutwa or in any 
other \vork in Hindoo law that we are 
aware of, ou the strength of which it can he 
contended that the husband is entitled to 
come iu between the brother and the 
motlier. 

The author of Vivada Bhungarnaba, also 
appears to bo of tho same opinion, as may 
be seen from the following text of Catyaua 
quoted by him in page 317 of the 4th 
volume of Colebrooke’s Digest. 

On ffiilure of hoi' parents and brothers 
wdiat she received from her kinsmen as a 
gift, descends to her husband.” 

Much stress has been laid by the pleader 
for the appellant ou para 3, Section 5, Chap- 
ter 11 of the Daya Crama Sungraha of Sree- 
kissen Tiirkoluncker. That paragraph is as 
follows : — 

“ Next the succession devolves on the 
baiTeri and widowed daughters, and in default 
of all daughters tlio son and the rest succeed as 
ill the case of property received at nuptials 
fora text of Menu declares : “ The wealth of 
a woman which has been iu any maimer given 
to her by her father and mother, let the 
Brahmaui damsel take or let it belong to 
her offspring.” 

It has been argued that In the case of 
property received at nuptials .celebrated in 
tho Brahma form the husband is entitled to 
come iu immediately alter the great-grand- 


son of the co-wife, in preference to tho 
brother, mother and fatlier, and as tho 
marriage of the lady to whoso property this 
dispute relates, was admittedly celebrated 
in the Brahma form, tho plalutiff, as her 
husband and not her mother is the pre- 
ferential heir under tho authority of tlio 
paragraph quoted above. This contention 
however does not appear to us to ho sound. 
No doubt, if tho panigraph iu question had 
stood alone, there might have boon con- 
siderable force ill the argument that the word 
“ resf^ oil the phrase “ the son and the rest'* 
includes not only all the heirs down to tho 
great-grandson of the co-wife, but also the 
husband, the brother, tho mother, and the 
father, who are entitled to come in after 
such great grandson. But such a con.struc- 
tioii would bo directly contrary to tho pro- 
visions of tho 15th and IGth paragraphs of 
the 3rd Section (ff the same Chapter, iu 
which it is distinctly laid down that iu tho 
case of property given to a woman by her 
father .and mother, tho brother is entitled to 
succeed ( without any reference whatever to 
the form of marriage) if she die without 
issue. Those two paragraphs as translated 
by Mr. Wyueh stand as follow : — 

Para 15. On failiiro of her husband the 
brother is tho next successor, according to 
tho text of Yagna Valkya : “ That which 
was given to her by her kindred as well as 
her fee or gratuity, and any thing bestowed 
after marriage, her kinsmoii take if she dio 
without issue.” 

Para 10. The term kindred means her 
father and mother, and consequontlj' by the 
term kiugsmeu her brothers are signified. 
The same is declared by Catayana, who says, 

Immoveable property which has been given 
by parents to their daughters, goes always to 
her brother if she die without issue. Here 
since the terms immoveable property are 
used, other property is, of course, intended 
by the argument drawn from tho loaf and 
staff. Tims it is staled in the Daya Bhaga* 
By tho use of the term always it appears 
that the eight forms of marriage ; namely, 
Brahin.a and the rest are included;” 

It should be borne iu iniud that the 
original work is not divided into chapters, 
sections and paragraphs, and that there are 
two errors of printing in paragraph 15 as 
quoted above. 

In the first place there should be a full 
slop after tho word “ smeessoif* and in tho 
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next place the words “ according to the text 
of Yagua Valkya” ouglit to be read as com- 
mencing a new sentence, having no connec- 
tion whatever with the first portion of that 
paragraph (down to tho word ^^suermorf** 
which relates to property received by a 
woman at her nuptials. 

Tlieso two paragraphs, therefore, clearly 
shew that there is no conflict between the 
Dayacrama Sangraba and tho Daya Hhaga 
in regard to the brother’s right to succeed 
to property given to a woman l)y her pa- 
rents, tf she die tdthout issue. On tho con- 
trary the author of the Daya Crama Sun- 
graha expressly adopts the view taken by 
tho author of the Daya Bliaga, as may be 
seen from tho words. “Thus stated in 
the Daya Bhaga,*’ in paragraph 16. Plow 
then are we to reconcile these two para- 
graphs with paragraph 3 section 5, chapter 
3. It cannot bo said that the author of 
the Daya Crama Sungraha has been guilty 
of laying down two contradictory rules in 
two different parts of tho same work, and 
tho only way of escaping from tins diffi- 
culty is to hold, as wo think wo are bound 
to do, that the word “ rest *’ in paragraph 
3, soctioii 5, chapter 3, includes all tho heirs 
down to tho great-grandson of the co-wife, 
but not those who are entitled to como in 
after such great-grandson. 

For tho above reasons wo dismiss this 
Special Appeal and affirm the judgment of 
the Lower Appellate Court with costs. 


A case brought under Section 37, Act VITI of 1869. B. C., 
is guvorned by tho principle of tho dooisions ro]»ortod 16, 
W. It., 126, and 18 W. R., page 332. 

In this Special Appeal, we think we are 
bound to follow the principle laid down in 
the decisions reported in page 120, VoK XVT, 
and in page 332, Vol. XVIII, of the Weekly 
Reporter. It has been argued that these 
Were cases decided with special reference to 
the provisions of Section 10, Act VI of 1862, 
and Section 38, Act VIII of 1869, of the 
Bengal Council. But tho principle of those 
I decisions appears to be equally applicable to 
a case like the present, which is brought 
under Section 37 of the last mentioned Act. 
The same words “ proprietor of the estate or 
tenure which occur in Section 38, also 
occur in Section 25, and as it is by Section 
25, that “ the right to measure,” referred to 
in Section 3 7, is to be determined, tho dis- 
tinction relied upon by the appellant must 
necessarily fall to the ground. 

We reject the Special Appeal with costs. 


This 18th March 1873. 
Present : 


The lion. Lours S, Jackson and 
„ Dwaukanatjj Mittisr, 



Casts No. 967 op 1871. 

Special Appeal from a decuion pimed h}/ the 
Judge of 2^‘Pergunnahs, dated the 30f4 
Mag 1871, affirming a, decree of the Siidder 
Moonsiff of Alipore, dated the SU-f August 
1870. 


The 15tii March 1873. 

Present : 

The Ilon’blo Dwaukanath Mitteu, 1 , 

„ „ E.G.BIBCII, 

Case No. 86(j or 1872. 

Special Appeal from a decision passed hy the 
thvdge of Midnapore, dated the 1 ith March 
1872, reversing a decree of the Additional 
Sudder Moonsiff of that disiricty dated the 
22nd SejAember 1871. 

versus 

Coycunt Panja and othars.^ | 

For — Babor fihoyrub Chunder 

Bancrjee, 

For Ihspondenls . — Baboo Jadnb Chunder 


Kally Coomar Chatterjec, Nazir 
of the Collector of twenty- 
four Pergunnahs, defendant... Appellant, 
versus 

Siddhessiir Mimdul, inhabitant 
of Kochooa, plaintiff Respondent, 

For A\)pellant , — Baboo Sreenath Doss. 

For Respondent . — Baboo Nil Madhub Bose. 

When, property attached in execution of a decree is not 
ro-delivprod agreeably to a Writ entrusted to u peon for 
restoration of the property, tho Naair is not directly liable, 
to indemnify tho porauii whoso property is not so re-doii- 
vered. 

JaeJeson^ J., ( Milter, concundng .) — 
The plaintiff in this case was the defend- 
ant in a suit before the Revenue Court 
under Act X of 1859. At the instance of 
the plaintiff in that suit the Collector ordered 
the attachment of certain movable property 
lieloD'ging to the? now plaintiff* Siddhessur 
Mundul. The Collector’s warrant which was 
a printed document being one of tho forms 
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prescribed for adoption by the llevonue 
Courts was, it seems, addressed to the Nazir 
of the Collector’s Court, viz.^ Kally Coomar 
Cbattorjce, the present defendant. This 
Purwauna or warrant was made over by tlie 
Nazir to one of the peons on the Collectors* 
establishment. The peon, it seems, reportecl 
that he had attached certain property which 
was specified and made it over to the charge 
of several persons on whose part he pro- 
duced a document called zimmanamah. The 
defendant in the rent suit, nqw the plaintiff, 
afterwards deposited the amount required 
to satisfy the rent decree and a further 
order was issued to the Nazir to release the 
property attached. The plaintiffs’ allegation 
in the present suit is that the property 
which had been so attached was not re- 
delivered to him, and on that account he 
sues the Collectorate Nazir as responsible 
for the loss which accrued to him in conse- 
quence. Both the Moonsiff of Alipore and 
the Zillah Judge of 24-Pcrguiniahs has con- 
currently held that the Nazir is liable and 
liave given judgment against him for the 
full amount claimed. The case comes be- 
fore us in Special Appeal, and the principal 
point which we have to decide is whether 
under the circumstances there is any per- 
sonal liability attaching to tbo Nazir. The 
view taken l)y the Zillah Judge iu his deci- 
sion which is the one immediately before 
us is coutaiued in the part of tlie judgment 
which I am about to read. He says : — ** It 
“is true that the responsibility of the Nazir 
“ is not declared in Section 99 Act X of 
“ 1859 in the same express terms which 
“ are used iu Section 233 Act VIII of 1859, 

“ but it appears to me that such au 
“ express declaration was not requisite iu 
“ cither case. An action assuredly would not 
“ lie against the Nazir for tlie act of attach- 
“ meut or for any other act done in exccu- 
“ tioii of the order of the Court, but it does 
“ lie here because he does not execute the 
“ order of the Court for the restoration 
“ of the property, and because his inability 
“ to restore the property arises from his 
“ own. negligence and want of due care of 
“ the property of which he assumed the 
“ custody. The officer executing the writ is 
“ the Nazir and not the Peadah who is a 
“ mere Subordinate of the Nazir j au agent 
“ whom he is empowered to employ, but not 
“an agent on whom ho is empowered to 
“ devolve his own liabilities. The appellant 
“ contends that under the terms of Section 


“ 4 Bengal Act V of 18G3, the Peadah is the 
“ only officer who can be employed iu the 
“ service or execution of the process of the 
“ Court, but he selects Ins own Peadahs aitd 
“ it does not follow tliat he is relieved from 
“ his responsibility by bis omployineiit of 
“the authorized services of the persons 
“ whom he appoints with tlie sanction 
“ of the Court.” llo afterwards says : — 
“ The writ as the Moonsiff shows is directed 
“ to the Nazir, and ho is bound to see that 
“ it is properly executed eitiier by himself 
“ or by his Peadahs, and if loss arises from 
“ Jiis wimt of due care cither personally or* 
“ through his subordinates, he is responsible 
“ for it.” The Government Advocate 
appeared in this case, and although we could 
not see that the Government had any direct 
interest in the matter, not being a party to 
the suit, we gladly heard the Icaiuied gentle- 
man, and are much indebted to him for the 
assistance wdnch he has rendered to the 
Court in the decision of this case. It was 
contended amongst other things that both 
the Nazir and the peon who was the officer 
immediately employed to execute the warrant, 
arc paid servants of Government, and one 
servant is not responsible for the acts of 
the others ; that the Nazir like all Nazirs 
of the Civil Court has now no interest in the 
fees leviable as tullubanafi for serving pro- 
cesses ; that there is no analogy between 
office of a Nazir anrl that of a sheriff of an 
English County as supposed by the Courts 
below ; that the peon was a public servant 
and tliat if the warrant in this case was 
addressed to the Nazir it was so done in con- 
travention of the terms of Act V of 1863 
B. C., and accordingly it is contended that 
the writ ought to have been addressed to 
the peon, and that the common practice in 
this matter was to make over warrants of 
Courts, though addressed to the Nazir to 
the Subordinate Peadahs for execution, 
Mr. Bell — I should mention at the close of 
his argument proposed to point out who was 
the real person who ought to have been sued 
and who was liable for the demand, and he con- 
tended that the Moonsiff ought to have made 
the parties who were really liable defendants 
in the suit. As to this contention I may 
observe that, when plaintiff brings a suit 
against a person who is not liable to him for 
the particular matter for which the suit is 
brought, it is not for the Court to go on and 
find out who is the person really liable to 
plaintiff’, and as it was altogether foreign to 
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the purposes of this appeal to consider who, 
if not the Nazir, was liable, we did not think 
it necessary to enter into that part of the 
case. 

The Moonsiff who decided the suit in the 
first instance laid considerable stress upon 
the terms of Section 87 Act X of 1859, 
and the form, being I understand the form 
( E.,) annexed to that Act and which is pre- 
scribed by Section 86 of that Act, Section 86 
was repeated by Act VI of 1862 B. C, and 
instead of that we have Section i7 of Act 
VI of which the last words are “ Process of 
execution against the person or movable 
property of a debtor shall be in the form 
“ (E.) or the Form (F.) contained in the 
** schedule to Act X of 1859, or in a Form 
as nearly resembling those Forms as the 
circumstances of the case may admit.” 
Now, subsequent to the passing of Act X 
of 1859, and before the bringing of this suit 
a material change in the law regulating the 
machinery for executing processes of Courts, 
including the Courts of the Collector, had 
taken place by the repeal of Section 14, the 
only then surviving part of Regulation XXVI 
of 1814 and by the enactment of Act V of 
1863 (B. C). When Act X of 1859 was 
enacted, not only the Regulation of 1814 
but also Regulation V of 1804 Sections 12 
and 13 were in force, and by these two pro- 
visions taken together it was provided that 
all orders and processes of the Civil Courts 
and Revenue Officers were to bo executed 
by the Nazirs of those Courts who were 
permitted to appoint tlicir own Mirdhas and 
peons and who received as their remu- 
neration -^th of the tullubannah paid in 
each case to the peon who carried the seveml 
processes and orders. Under that state of 
things, a large portion, nearly the whole 
of a NaziFs receipts, was derived from 
such deductions and other fees received by 
him, and most prolmbly in consideration 
of that circumstance, the Nazir might 
have beeu hold responsible for the acts of 
his peons rc' iihing in wrongful damage 
to parties. Tiut was entirely changed 
by -Act \' of l N63 B. C., and the peon as 
v;ell Hio Siv/<v bcoiij'^'., it seems tome, 
a ptid olVu-oj: oi' GL>\crument It 

loi't lo the tii. cretion oi’ the Execu- 
I've Covenniiciit to direct that the peons 
wiimM rith.T paid' by fa.cd salary or 
u 4 by but the peculiar con- 

J-' '' J pK;\ionf!'ly odfited b^»tween 

<:• .was entirely Sc'vored, 


The Nazir had the nomination of them sub- 
ject to the approval of the J udge ( and in 
tins case of the Collector), but he had not 
the power to remove them nor had he power 
to employ any person other than a peon 
appointed under that Act in the service or 
execution of any ])rocess of Court except 
with the special leave of the Court. I do 
not propose to consider hero the relation 
between an English Sheriff and a Nazir, 
because I am clearly of opinion that there 
is no analogy wliatever between the case of 
a Sheriff' and the case of a Nazir. The 
Moonsiff observes referring to the provisions 
of Section 87 and 99 Act X of 1859 : “ These 
“ provisions show that an officer and not a 
“peon is to execute such writs, that ho is 
“ actually and manually to take moveables 
“out of the judgment-debtors' possession, 
“and deposit them in some fit place or keep 
“ them in the custody of some fit i)ersoii 
“ approved by himself.” 1 do not quite know 
I wliat in the MoonsilFs mind was the dis- 
I tinction between a peon and an officer, but 
if ho meant to say that the Nazir is an 
officer and the peon is not, and that the 
Nazir is actually and manually to take move- 
ables out of the judgment-debtors’ possession 
and deposit thorn in some fit custody, I fear 
that unless Nazirs are provided with some 
physical apparatus beyond that which is 
commonly given to men it would be abso- 
i lutcly impossible for them to undertake such 
duties, and if to the performance of these 
manual functions is to be attached a corres- 
ponding liability in such matters I appre- 
hend no pecuniary inducement will be suffi- 
cient to induce a person of respectability to 
accept so burthensome an office. Section 
8, Act V of 1863 (B. C.) provides : — “ On 
“ every process issued for service or execu- 
“ tioii by any peon appointed under this Act, 
“ there shall be endorsed the name of the 
“ peon deputed to serve or execute the same, 
“ the period within which the peon is re- 
“ qnired to certify service or execution, the 
“ amount payable for the service or execution 
“of the process, and the date of payment 
“ and such endorsement shall be signed by 
“ the Nazir or clerk of the Court.” This 
provision recognizes distinctly that it is the 
peon who serves and executes, and it is the 
peon from whom certificate of service or 
execution is to be taken, and if in addition 
to such certificate of service which in my 
experience is always furnished by the peon, 
the Nazir appends some further corti- 
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ficate of his own, that, it seems to me, is not 
sufficient to entail on him any pecuniary 
responsibility, and does not affect the reality 
of the service by the peon. Tlio Judge finds 
in this case that the property in respect of 
which the damages were claimed had been 
removed from the possession of the present 
plaintiff who was the defendant in the rent 
suit, but ho says : It is not material in this 
“ suit to find whether the zimmadars held 
“it or the decreeholdcrs ; for, if the Nazir is 
“ primarily responsible, he jnay settle with 
“ those who took the property, and if tlie 
“ Nazir is not primarily responsible, this suit 
“ must fail, because ho has been made the 
“ sole defendant " It appears to me that it 
was highly material to find whether the 
zimmadar or the decrccholdcr held the pro* 
perty, because the law docs not so far as T 
know it authorize the making over of the 
property attached to the decreeholdor’a 
custody, but it does in Section 99 expressly 
authorize the property being left in the 
custody of some fit person, meaning there- 
by, I suppose, some independent and res- 
pectable person. The Judge states that 
an action lies hero, because the Nazir ^ 
does not execute the order of the Court \ 
for the restoration of the property. In 
the present case it seems that the order 
of attachment w’as executed by one peon 
and the order for restoration of the property 
entrusted to another. I confess I am un- 
able to see how the Nazir under tlie circum- 
stances failed to execute the order of the 
Court for the restoration of the property. 
Then it is said that the “ inability of the 
“ Nazir to restore the property arises from 
his own negligence.” It appears to me 
that there was no negligence on the part of 
the Nazir. Ho entrusted the Perwannah 
to a peon who was appointed with the sane 
tion of the Court expressly for the purpose 
of such duties— and the return of the peon 
with the Nazir's certificate upon it, was sub- 
mitted in due course to the officer presiding 
in the Collector’s Court, and was presumeably 
approved by him. I have already said that 
ill my opinion the officer executing the writ 
was not the Nazir, that the Peadah was 
not a more subordinate of the Nazir and 
an agent whom he had power to employ, 
but who, although, in a subordinate capacity, 
was as much an officer of the Collectors 
Court as the Nazir himself. lu this view 
of the case it appears to me that the Nazir 
is not directly liable as held by the Courts 


below to iudomuify the plaintiff, and it ia 
not our functiou to settle here who is the 
person, if any liable. 

I am reminded that there is no specific 
allegation of misconduct against the Nazir 
in tliis case, but only a charge of implied 
neglect. The question therefore turns upon 
the general liability of the Nazir. 

The judgments of the Lower Courts are 
set aside, and the plaintift’s suit is dismissed 
with all costs. 


The 20th Mauch 1873. 


Present : 


The Ilon'ble 




Case No. 79i op 1872. 

Special Appeal from a decfsi<m passed hy the 
Officiating J ttdge of lloofhhf^ dated the 
18</i January 1872, modifying a decree of 
ihs second Suboi*dinate Judge of tJiat dis- 
trict^ dated Uve \lth June 1871. 

Aga Abbas Teharany, defendant... Appellant^ 
versus 

Bipin Behary Mullick, plain 

For Appellant. — Baboo Boy (Mint Nauth Paul. 

For Respondent — Baboos 11cm Chuuder 

Bauer jec and Bomesh 
Ch under Mitter. 

A deposit hfivinf? hoen made with a lesHor as security 
for rent under an implied cuntnujt that the Hum would not 
i>c drawn upon for the first year and only in part for tho 
second, it was held that the lessor had a rij^ht, in castt tho 
rent should not bo paid then, to take it out of tho depoBit.| 

Mr, J ustice M arhht/f ( Birch, J,, concur- 
ring). — The questions for our consideration 
in this case turn upon the construction 
of two documents, one an Ijarah lease 
of certain lands to a person, nakied Mus- 
soollah, and tho other a kobalah by which 
that Ijarah lease was transferred to the 
plaintiff. Tho question upon tho kobalah 
is whether under it tho rights which the 
lessee had in the deposit made with bis 
lessor at tho time of tho creation of the 
Ijarah passed to the plaintiff. The District 
Judge differing in opinion in that respect 
from the Subordinate Judge found that 
those rights had passed and so far we 
! with him. 
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lease. Taking the whole of that document 
together we think the contention of the 
parties was, that the deposit made with the 
lessor should be a security for the rent. No 
doubt it was implied that that sum would 
not in any way be drawn upon for the first 
year, and only in part for the second. But 
there is nothing in our opinion which dis- 
places the very clear right which the lessor 
had under the clause quoted by the District 
Judge, in case the rent should not bo paid 
then, to take it out of the deposit. We think 
therefore that the District Judge is wrong 
in that part of his judgment in which he { 
bolds that the whole of the deposit may be I 
recovered, and that the defendant is bound 
to establish his claim for rent due by a suit 
for that purpose. Now, that being so what 
remains to he considered is this : — The defen- 
dant stated tliat the farmer never paid in 
any rent at all, and that on the accounts 
being made up it would appear that over 
and above the one thousand rupees in deposit, ! 
one hundi’ed and eighty rupees and two 
annas were due to him at the time when he 
took possession in Aughran 1274. Of course 
in the view the District Judge took of this 
case, he did not go into that question. But 
now that question must be decided. What 
the District Judge has to do is to find 
whether any sum was due for rent from the 
the Ijaradar in Aughrau, 1274, when the 
defendant took possession, and whatever was 
then due must bo deducted from the deposit, 
and if there is any thing still due, the plaintiff 
will get n decree for it ; but on the other 
hand, if what was due equals or exceeds the 
deposit, the suit will have to be dismissed. 

The costs of remand will abide the result. 


f 


Present : 

The Hon’ble R. Couch, Knight, ..C/ wV/ Justice. 

The Hoii’ble J. B Phbab, and 
„ „ W. Ainslib, ^ ^ 

Case No. 189 op 1872. 

Regular Appeal from a decision passed hg Hie 
Subordinate Judge of Zillah Tlrhoot, dated 
the 21 th of May 1872. 

Bissessur Lall Siahoo and Sood- 

rishtoe Lall, plaintiffs, ...Appellants, 

versus 

Ram Tolml Singh and William ^ 

Campbell, and in place of the 
latter, Trevor Loyd and Brqjo a 

Nath Sookool for self, and as 
heir of the late Sheo Prosad 
Sookool, who appeared and Ram 
Chorose Singh, Bhoop Narain 
Singh and Dornee Lall, Gour 
Pershad Singh, who did not 
appear in this appeal, defend- 
ants, . ... ... Respondents, 

Suit laid at Rupees 11,714-10-8. 

For Appellants. — Mr. G. H. P. Evans, Baboos 
Mohesh Chunder Chow- 
dhry and Uuuoda Per- 
shad Bauerjee. 

For Respondents. — Mr. Advocate General, 
Messrs. C li a u u t r e 1 
Knowles, Roberts and 
Baboo Chuiidor Madhub 
Ghose, 

A sale for arrears of Oovernraont revenuo Laving been 
set aside, the purchaser of the right, title and interest of the 
defaulter in the surplus Siilo proceeds is entitled in 
eqtiity to have back liis purchase raoiioy, his costs being 
paid % the defaulter whose j ight, title and interest in the 
said Hurplus proceeds of sale, wore sold by his judgment- 
creditor. 

The Chief Justice ( Phear and AinsHe, 
J.J., concurring.) — In this case the plain- 
tiffs sought to recover from the defendants 
11,714 Rupees, 10 amias, and 8 pies, for 
principal and interest of money which they 
had paid upon a sale to them on the 18th 
February 1868. Their case was, that Sheo- 
pershad Singh, who is dead and is repre- 
sented in this suit by the second defendant, 
iiaviug got a decree against the first defend- 
ant, Ram Tohul Singh, in order to realize 
tho>'amouut, caused the rights and interests 
of Ram Tohul Singb in certain surplus pro- 
ceeds of property which had been sold by 
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auction for arrears of Govenmieiit Ilcveniie, 
and after sanction and confirmation of the 
sale, was held in deposit by the Collector 
in the name of Ram Toliul Singh and liis 
co-sluirers, to be attached and sold on the 
18th Februai*y 1868; that the phuntifta 
purchased tljose rights and interests for 
Its. 8,000 in the name of Juldharee pandah : 
tlmt the money being put into ('ourt and 
tlie sale confirmed, Its. 4,970, 19 annas, SJ 
pies was taken out by Shcopershacl Singh on 
account of his decree, and thoi remainder by 
other decree-holders who have been made 
parties to the suit and are the third, fourtli 
and fifth defendants; and that upon the 
plaintilis ai)p]ying to the Collector to make 
over to them the sum of 3 15, 520 Its , 14 
amias, the share of Ram Tohnl Singh in the 
surplus money, their aj)plication was rejected 
on the ground that the sale for arrears 
of Government revenue had been set aside. 
This is the fact, and it is stated that the 
decision of this Court setting it aside is now' 
under appeid to Her Majesty in Council. 

The case in IV Bengal Law Reports, page 
11, Full Bench Rulings, is different from the 
jnesent, and the decision there does not, 1 
think, apply to it. There tlie plaintiff had 
lost the property which he had bought in 
c<ui sequence of its being found that the 
judgment debtor had no title whatever to it, 
a third person having recovered it by show- 
ing that he W!is tlie i>ersou hi\v fully entitled 
to it. In the ])resent case, the loss to tlie 
plaintiff was caused not by tlic jndgmont- 
debtor having no title to the property, hut 
by his asserting his title and by virtue of his 
getting the sale set aside. He has obtained 
a decree of this Court by Avliicli he has 
rooovered the jiroporty, and if the plaintiffs 
do not suc(;eed in the present suit, he will 
not only keep it, but will get debts to the 
amount of 8,000 rupees, for whicli his pro- 
perty w^ns lialde to be attached and sold, paid 
with the plaintiffs’ money. 

1 tliink tlie rule tluit ought to be applied 
in tliis case is tliat which is applied fiy 
(\mrts of F(|n)ty where sales are set aside 
on account of fraud, or for oilier reasons 
which are held by the Court to vitiate the 
sale, Lord (\?ttenham, in Bellamy vet ms 
Sabine, 11. Bliillips, page 426, says as to such 
rases: — “The Court proceeds upon the 
ground that as tho transaction ought never 
to have taken place, so the riglits of tlie 
parties arc as f ir as possible to be placed in 
tlie situation iu which they would have stood 


if there had never been any such Iransato- 
tion.” That rule is applied hy him in tho 
case quoted to the setting aside a couveyahoo 
on account of fraud and ordering a recon- 
veyance, If in such a case tho purchaser 
is to have back bis jmrehase money, it is 
equitable that ho should in the present case. 
The rule is also applied where an annuity 
is set aside on account of a defect in tlie 
memorial; an account is taken and the 
defendant, the purchaser of the annuity, is 
allowed Ins principal and interest and costs. 
The remarks of the Subordinate Judge in 
regard to the nature of this purchase by tho 
plaintiff, might in many cases be ajiplied to 
the purchase of an annuity — frequently a 
very speculative transaction. There is also 
another instance which may be mentioned, 
in the case of Belcher vemis Vardon IT, 
Collier page 175, where securities were set 
aside on account of usury at the instance of 
the Assignees of a Bankrupt, lu that case 
tlie defendant had leave to prove his advances 
with legal interest. 

I am of opinion that the rules ought to 
be applied in the present case, and that tho 
plaintiffs arc entitled to bo restored to the 
position in which they would have been if 
the sale for tho Government revenue had 
not taken place. It is a riiisifike to apply 
to a case like the present the rule stated in 
Addison on ‘ contiacts,’ as to voluntary pay- 
incnls. The payment here was not volun- 
tary ; it w’as mado on account of tho j)uv- 
chase, and is not to bo regarded as a volun- 
I tary puAunent. It is true that the plaintilis 
i were not parties to tlie sale and purchase 
! wliicli was set aside. TJiey bought tho 
j interest in the surplus, but the consequence 
1 of the judgnu nl-dehtor siieceLding in setting 
i aside tlic Government sale was to oblilerato 
I the surplus and prevent the plaintiffs from 
i getting any part fiom it. 1 think tlie ])ropcr 
conr.se would 1 ave b. eu to have nutde the 
present pfaiiitiffs partie.s to the suit f(jr set- 
; ting a^hie the Goven mciit sale, if the pur- 
! cliase l>y the plaint itf was confirmed lieforo 
' the healing of the suit, as they had an interest 
in the sale not being fcct i-side and would bo 
affected by the rc.sult. It docs not appear 
! when the suit for setting aside the sale was 
j heard. If they had been jiarties to that 
I suit, the Court, in making tho decree setting 
aside the sale, ought, and it must ho pre- 
sumed, would have diiecled that it should be 
set aside upon the phiiniiff therein paying to 
the present piaiiitiffs tho no uoy wliich they 



108 


CM 


THE hm OBSERVER. 


had paid. I^ord Cottenham says, the passage 
which follows the one I have quoted, “ In 
setting aside sales of this kind, the Court 
considers the purchaser as in the situation 
of a mortgagee so far as he has made pay- 
ments in consequence of the sale.” On that 
ground, therefore, I think the plaintiffs are 
entitled to succeed in the present suit and 
to recover what .they have claimed for the 
principal money and interest. 

In consequence of an appeal being now 
pending in the Privy Council, it is necessary 
to declare that should it be successful and 
the decree of this Court he reversed, and the 
sale for arrears of revenue stand good, the 
present plaintiffs are not to have any rights 
whatever in consequence of it. By bringing 
this suit, they elect to consider the sale as 
set aside and to have back their purchase 
money. Having made their election and 
treated the sale as set aside, they cannot take 
advantage of any decision that may be made 
by the Privy Council reversing that. They 
must abide by what they now ask for, and 
the sale, so far as they are concerned, must 
be treated as finally set aside. 

Then, the next question to be considered 
is in regard to the costs. The plaintiffs have 
shown that they are entitled to succeed in 
the suit, and the person who is liable to pay 
the money is the first defendant, Ram Tohul 
Singh, and he^ ought to pay the plaintiffs’ 
costs of the suit 

As to the second defendant, the represent- 
ative of Sheo Pershad Singh, he attached 
the surplus in tlie hands of the Collector, 
which he bad the right to do, but then he 
ought to have ascertained whether, instead 
of putting up to sale the share of the sur- 
plus, which seems to have amounted to more 
than 35,000 Rupees, he could not have 
obtained an order to have the amount which 
was due to him, 4,970 Rs. 9 annas 3J pies, 
paid to him. His conduct appears to be 
such that ho ought not to receive his costs, 
but ought to be made to pay them himself. 

As to the third, fourth, fifth and sixth 
defendants, namely, the other docrecholders 
who were paid out of what remained of the 
purchase-money paid by the plaintiffs after 
satisfying SJjeo, Pershad Singh, they do not 
appear ^deserving of any blame. They 
received t^eir money frortf the Court out 
of what remained after satisfying the attach- 
ing creditor, and they ought not to have 
^beeu made parties to the suit, TJbie plaintiffs 
must therefore pay their costs. 


There will be a decree accordingly and the 
plaiutiffij will recover from the first defeud- 
atit the amount claimed with costs. 


The 1st Apn^n 1873. 

Present: 

The Hon’ble Sir Richasd 
Couch, Kt.y Chief Justice^ 


The Hon’ble L’oms S. Jackson, 

„ ,, J. B. Phear, 

„ „ W. Markbt and 

„ „ W, Ainslie, 


Judges, 


Res Judicata — Collector's Judgraent^Act X 
of 1859 s. 23 cl. 6. 


Cases Nos. 1035 and 1036 or 1870. 

Special Appeals from a decision passed ly the 
Judge of Twenty-four Pergunnahs, dated 
the I9th March 1870, reversing a decision 
of the Additional Moonsiff of Alipore^ 
dated the BOth April 1869. 

Chunder Ooomar Mundul and 
others, (plaintiffs) Appellants, 

versus 

Namni Khanum, (defendant) ... Respondent, 
For Appellants.’^M.essxs, J. T. Woodroffe, 
J. S. Rochfort and Baboo 
Gopccnath Mookerjee. 

For Respondent.^^Mv. R. E. Twidale. 

la a suit brought by a ryot to recover poBsesafon of 
corbiin laitde under Clause 8, Section 26, Act X of 
the Deputy Collector found the pottaput iu by the ryot to be 
genuine and restored him to posscssinn. 

The landloi'd then sued the heirs of the ryot after his 
death in the CivU Court to recover possession of the same 
Lands on the allegation that the potto was a apurious docu- 
ment. 

Hold by the Full Bench that the decision of the Deputy 
Collector upon the issue now before the Civil Court, 
althoiigh be wtis competent to try that issue for the puriiosea 
of Uie suit before him, did not eflect a m ad J%d'uc(dfi 
between the parties for all other purposes. 

These cases were referred to the Full Bench 
under the following orders recorded hy 
Jackson and Mitter, JJ , : — 

Jackson, J,, Bo. 1035. — The question 
raised on this special appeal is certainly not 
free from doubt. It is one on which the 
two Judges constituting the present Bench 
are not entirely agreed, and under any cir- 
cumstances, I should think it more advisable 
to abstain from pronouncing judgment in a 
case where that is so. 
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But in the present case the state of the 
authorities is one which entitles ns to 
abstain from coming to a final decision^ and 
to refer the question for the decision of a 
Pull Bench. 

In a case decided by a Division Bench of 
this Court, in wliich my learned colleague 
was one of the Judges, ( Haradhun Doy vs. 
Qolam Hossein, VIII Weekly Repqrter, 
page 487 ), it has been determined, without 
much argument, so far as we can discover 
from the judgment, that the. judgment of 
the Collector in the matter of the genuine- 
“ ness of the pottah is the judgment of a 
Court competent to determine that quea- 
“ tiou, in order to the determination of the 
“ further question of rent or of ejectment ; 

but as it is not the judgment of a Court 
“ of concurrent jurisdiction with the Civil 
Courts it cannot be pleaded as an estoppel 
“ in the Civil Court in an action for eject- 
“ ment of the defendant as a trespasser,” 
That ruling has been relied on as an 
authority for contending in the present case, 
that the plaintifis, whose suit was to eject 
the descendants of one Bakir Ali, claiming 
to hold as hereditary mokurureedars, are not 
precluded by a previous decision of the Col- 
lector’s Court in favor of the same Bakir 
Ali, in a suit brought by him against the 
zemindars ( who are identical in title with 
the present plaintiffs ) under Clause 6, Sec- 
tion 23 of Act X of 1859. 

In pronouncing the judgment which I 
have just cited, Mr. Justice Loch refers in 
support of the view taken to a then recent 
judgment reported in VIII Weekly Reporter, 
page 177, in which difference of opinion 
having occurred between the two Judges of 
a Division Bench ( Mr, Justice Campbell 
and Mr. Justice Phear), tlie matter was re- 
argued before the learned Chief Justice ; 
and Sir Barnes Peacock, concurring with 
Mr. Justice Phear, held that the Collector’s 
Court and Judge’s Court were not Courts of 
concurrent jurisdiction, and therefore that 
the decision of the Collector is not conclu- 
sive except on the question of rent. 

The matter which was under the consider- 
ation in that case was very different fjora the 
matter in the present case. The question 
there was, whether in a suit for rent, the 
defendant having set up a zur-i-peshgee 
thicca bond, and the Collector’s Court having 
decided in favor of the validity of that bond, 
such decision was afterwards conclusive and 


I binding in a suit on that bond in a Civil 
Court. 

It is somewhat remarkable that in a case, 
occurring sometime afterwards before a Divi- 
sion Bench of this Court, in which Mr. Jus- 
tice Loch was the senior Judge, namely, in 
the case of Hur Lall Shaba vs. Tirthaimnd 
Thakoor (XIII Weekly Reporter, page 417), 
that learned Judge and Mr. Justice Hob- 
house, delivering separate judgments in a 
case which appears to mo extremely similar 
to the present case, held — Mr. Justice Loch 
as follows : — “ Tliis question having already 
‘‘been determined by the Collector, who had 
“jurisdiction to try it, and whose Court was 
“ a Court of concurrent jurisdiction, I think 
“ that it is not now again open for trial in 
“ the Civil Court, and therefore the judgment 
“ of the Lower Appellate Court must bo up- 
“ held, and the special appeal dismissed with 
“ costs.” 

Mr. Justice Hobhousc used words some- 
what to the same effect; his words are 
these : — “ The Collector could not determine 
“ that the ejectment in the former suit was 
“illegal until lie had determined that the 
“ pottah which the present plaintiff now de- 
“ nies, was a true pottah. Ho had, there- 
“ fore, obviously jurisdiction to determine 
“ whether that pottah was a true pottah or 
“not. Having jurisdiction he did determine 
“ that tlie pottah was a good one, and deter- 
“ mined it as between the parties now before 
“us. This being so, the Collector did, 1 
“ think, determine in the suit of 1868, and 
“had jurisdiction to determine, the very 
“ point now in question before us, and so the 
“ matter is res judicata'^ 

In delivering judgment in that case, Mr. 
Justice Locli referred to the judgment of the 
Full Bench in VII Weekly Reporter, page 
186, but does not refer to the case which he 
himself had previously decided, and whicli 
is reported in VIII Weekly Reporter. 

The mode in which the decision of the 
Fall Bench ( to be found in VII Weekly 
Reporter, page 18C) is made to bear on the 
present case is this, that in that case the Full 
Bench expressed the opinion that the words, 
“ * suits to recover occupancy or possession 
“ of any land,’ &c., in Clause 6, Section 2$ 
“ of Act X of 1859, refer only to possessory 
“ actions against the person entitled to 
“ xcceive the rent, and not to suits in which 
“ the plaintiff sets out his title and seeks to 
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have liis right declared and ])os8ession 
“ given to him in pursuance of that title.” 

It seems very probable that the words in 
Clause ij Section ^3 had express reference 
to the two provisos in Sections 21 and 22 
of the same Act. But 1 confess that, as at 
present advised, 1 do not lind anything in 
the terms of Clause G Section 2^1, which 
make suits brought under lliat Clause mere 
possessory suits, that is to say, I do not see 
anything which should d(?har the Collector’s 
Court under Act X from inquiring into any 
plea which may be set uj) hy the defendant 
in answer to the plaintiff’s suit, that is, that 
if, are meant by possessory suits such suits 
as are anal(»gous to suits under iSection 14 
of the Limitation Act of 1859, 1 do not find 
anything in the words of the Legislature to 
bear out that opinion, and therefore 1 think 
that the Court is not authorized in limiting 
the meaning of the words in a way which the 
Legislature has not done. 

Consequently, if these are not possessc ry 
suits, it seems to me that the Collector’s 
Court, in dealing with suits under Clause 0 
[Section 23, is vested with full jurisdietion to 
enquire into the matter ; and if it was 
necessary for the plaintiff’s ['urj)oscs in such 
suit, as between him and the zemindar to 
set up a mukururce pottah under which lie 
claimed to be entitled to possessiuii, and that 
pottah uere jiroved to be valid, he would not 
only be entitled to possession, but to posses- 
sion as a inokurureedar. Jt seems to mo, 
therefore, in the present ease, as between 
Bakir Ali and the zemindar, and between 
persons claiming under them respectively, 
that the Collector’s decision is a binding 
decision w^bich the zemindar is not entitled 
now to dispute or ve-open. 

This being the ]>resent inclination of my 
opinion, and the authorities being in the sUilc 
1 mention, as also some other authorities 
which may be cited on either side, 1 think it 
preferable to refer the case to the decision of 
a b'ull Bench, and nut to pasis a iinal decision 
here. 

Miner, •/.- — I concur in the order of 
reference. 

My views on the question which is now 
before us, stated at length in tlie written 
judgpuiut which 1 have just put in. 

JackaoTi, It is adpiitted on both sides 
that this appeal (No. 1U3G) will be governed 
by the order made in A[»peal No, 1035, and 
it irimst, theiefore, likewise be referred to 
a b’ulJ Bench. 


Mitter, /.—In the year 1866, a man 
named Bakir Ali brought a suit in the Court 
of the Dejmty Collector, under the provisions 
of Clause 6, Section 23, Act X of 1859, His 
allegations were that the lands sued for were 
held by him under a mowrosee pottah exe- 
cuted by the present plaintiffs, who were made 
defendants in that case, and that he had been 
iJh‘gally ejected therefrom by them under 
color of a decree to which he was not a 
party. 

The plaintiffs, in their answer to that suit, 
urged that there was no relation of land- 
lord and tenant between them and Bakir Ali, 
and that the mowrosee i)ottah set up by him 
was a spurious document. 

The Deputy Collector held that the pottah 
[ was gomiinc, and being further of oidnioii 
I that Bakir Ali had been illegally ejected from 
his tenure by the plaintiffs, gave a ,decree to 
him for the possession of that tenure. 

This decree was ultimately coniirraed on 
ajipcal by the Judge, and a special appeal 
j)rcferred against the Judge’s decision was 
rejected by a Division Bench of this Court. 

The plaintiffs have now brought the pre- 
sent suit ill the Civil Court against the heirs 
id' Bakir Ali, w'ho had intermediately died, 
and their prayer is that they sbould be res- 
tored to the. possession of the lands decreed 
to Bakir Ali in the previous litigaiiun. 

The material averments in the plaint are 
to the effect, that the pottah set up hy Bakir 
Ali was a spiirious document ; that no mow- 
rosec lease had ever been granted to him by 
the plaintiffs ; tliat whatever right he might 
have had during bis lifetime to hold posses- 
sion of the hinds in question, his heirs had 
no right to hold them after liis death ; that 
the })laintiffs had called upon them lo quit 
lliose lands hy a notice duly served iqion them 
on tlie lotli of Chyet 1275 ; and that they, the 
plaintiffs, are entitled to obtain khas posses- 
sion of those lands as tlie undisputed ])ro- 
prictors thereof. The plaint further states 
that the cause of action of the plaintiffs 
accrued on the date of this Court’s decision 
in the sjiecial appeal wliicli was preferred by 
them in the suit under Act X. But this is 
evidently a mistake. Their real cause of 
action, according to the plaint, is the refusal 
of the defendants to surrender the lands. 

The defendants urged in their written 
statement that the plaintiffs were estopped 
from contending that the pottah set up by 
tlieir ancestor was not a genuine instrument, 
inasmuch as that question liad been already 
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set at rest by the final decision of the Deputy 
Collector in the former suit ; that it was un- 
questionably an authentic and valid mow- 
rowsee pottah, and that the plaintiffs had 
no right to eject them, they being entitled to 
all the rights and interests of Bakir AH in 
the lands in question as his undisputed heirs 
and legal representatives. 

The Court of first instance overruled the 
plea of res judicata^ but came to the conclu- 
sion that the plaintifls were not entitled to 
Recover, inasmuch as the pottah was a 
genuine and valid mowrosee pottali. 

On appeal, the Judge has confirmed this 
decision, but upon the ground that the 
plaintiffs were stopped from contesting the 
genuineness of tlic pottah by the decision of 
the Deputy Collector, and as the terms of that 
document clearly showed that the tenure was 
a mowrosee one, the plaintiffs had no right to 
eject the heirs of the original grantee. 

In special appeal it has been urged, firstly, 
that the Judge is wrong in holding that a 
mowrosee tenure was created by the pottah 
in question ; and secondly, that he is also 
wrong in holding that the plaintiffs are 
estopped by the decision in the Revenue 
Court in the former suit from denying the 
genuineness of that instrument. 

With reference to the first point, I am 
clearly of opinion that the learned Judge is 
right. If we assume the pottah to be a 
genuine instrument, there can be no doubt 
whatever that it is a mowrosee pottah on the 
very face of it ; and I do not, therefore, think 
it necessary to enter into any further dis- 
cussion on this point. With reference to the 
second point, however, I am of opinion that 
the conclusion arrived at by the learned 
Judge is not correct. 

1 confess that 1 feel considerable difficulty 
in dealing with tlie doctrine of res judicata 
in this case. The only statutory provision 
which we have on the subject is that con- 
tained in the second section of our Code of 
Civil Procedure, and I am bound to say that 
the decided cases are not altogether in har- 
mony with one another. 

It seems to me, however, to be quite clear 
that the provisions of Section 2 cannot be 
applied to this case. In order to bring a 
case within the operatipn of that Section, 
tliree things must be shown, namely, first, 
that the parties to the two suits under com- 
parison are the same: secondly, that the 
cause of action is the same ; and, thirdly, 
that that cause of action has been already 


heard and determined by a Court of com- 
peten t j u r i sd iction . 

It must indeed be conceded for the purposes 
of the present discussion that the parties to 
this suit and those to the suit brought by 
Bakir Ali are substantially the same, inas- 
much as tlie defendants are the undisputed 
legal representatives of that individual. But 
the causes of action are manifestly diitereiit in 
the two cases. The cause of action in 
the former suit was the illegal ejectment of 
Bahir Ali hy the plaintiffs. But the cause 
of action upon which the present suit is 
brought is the wrongful withholding of pos- 
session hy the defendants, who, it is alleged 
by the plaintiffs, have no right to hold pos- 
session after Bakir AH’s death, inasmuch as 
Bakir Ali had no such right to transmit to 
them. 

Even the learned Judge himself appears to 
have thought that Section 2 was not appli- 
cable to this case. He has fully gone into 
the question relating to the mowrosee cha- 
racter or otherwise of the tenure ; and this, 
he would never have done, had he been of 
opinioh that the cognizance of this suit was 
barred by the provisions of that Section. 

Tlie phrase cause of action’^ used in 
Section 2 is certainly not susceptible of a 
very accurate defiiiation ; but I think we 
may safely take it to mean the alleged in- 
fraction of right upon which a plaintiff 
comes to a Court of Justice for relief. This 
is the sense in which that expression has 
been used in the other Sections of the Code, 
as, for instance, in Section 7, and I may add 
that it has been also used in that sense in the 
Statute of Limitations. This interpretation, 
however, would, to a certain extent, restrict 
the operation of Section 2. That Section, 
it must be remembered, forms part of Chap- 
ter I, which treats of the jurisdiction of the 
Civil Courts, and the very first Section of 
that Chapter says that the Civil Courts are 
bound to take cognizance of all suits not 
barred by any express statutory enactment. 

I have referred to this circumstance merely 
for the purpose of showing that a plea under 
Section 2 is a plea of jurisdiction, and unless 
the conditions specified in that Section are 
strictly fulfilled, the Court would be bound to 
take cognizance of the suit, whatever decision 
it may ultimately pass upon its merits. In 
this view, even a change in the position of th^ 
parties in the two suits would operate aa a 
hai to the application of Section 2. Suppose, 
for instance, that the plaintiff in the second 
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suit was defendant in the first, although the 
subject-matter is the same in both the suits. 
The causes of action would be necessarily 
different. Tlie wrongful act complained of 
by the plaintiff in the former suit cannot be 
considered as the cause of action of the 
plaintiff in the second suit, and Section 2 
would be necessarily inapplicable. If the 
second *suit is based upon a state of facts 
which has come into existence since the 
decision of the first, that state of facts, if 
otherwise sufficient, might constitute a fresh 
cause of action. If, on tlie other hand, no 
such new state of facts has happened, the 
proper answer to the second suit would be 
not that it is brought upon a cause of action 
already heard and determined by a Court of 
competent jurisdiction, and therefore barred 
by Section 2, but that there is no cause of 
action to support it. Thus, for instance, if 
the second suit is brought upon the alleged 
cause of action that the plaintiff has been 
ejected in execution of a decree duly passed 
against him by a competent Court in a pre- 
vious suit brought against him, by the de- 
fendant, the legitimate answer would be that 
the rights of the parties to the property in 
dispute have been already sot at rest by a 
decision which has become final in all its 
legal consequences; and as the ejectment of 
a party in execution of a decree duly passed 
against him is not a valid cause of action, 
the suit must fail not upon the ground tliat 
its cognizance is barred by Sec tion 2, but 
upon the ground that it has no legal founda- 
tion, as every suit must be based upon a pro- 
per caUxSe of action. Suppose, for instance, 
that Bakir Ali himself had been alive, and 
suppose, also, that a suit had been brought 
against him on the expiration of the year in 
which ho was restored to possession by the 
Deputy Collector, upon the ground that he 
had no right to hold those lands permanently. 
Whether the plaintiffs could have succeeded 
in such a suit or not, is a different question. 
But it is perfectly clear tliat the cause of 
action would have been different from that 
determined in the former suit by the Deputy 
Collector, and the Court would have been 
bound to determine it upon its merits in 
spite of provisions of Section 2. The 
preceding observations are, 1 believe, suffi- 
cient to show that Section 2 has no bearing 
upon this ease. But there is another mode 
in which the decision of a competent Cuurt 
in a previous suit is used against the parties 
to that suit in a sabsequent litigation between 


them. I mean in the shape of an estoppel. 
The late learned Chief Justice of this Court 
seems to have thrown considerable doubts 
upon the propriety of introducing the doc- 
trine of estoppels in this country in the judg- 
ment delivered by him in the case of Mussa- 
mut Edun, reported in page 175 of the 8th 
Weekly Reporter. That doctrine, it was 
observed, is one peculiar to the law of 
England. It is intimately connected with 
the English law of pleadings which has no 
existence in our Courts ; and as its tendency 
is to shut out the truth, it may well be 
doubted whether those Courts, which are by 
their very constitution Courts of equity and 
good conscience, would be justified in adopt- 
ing a doctrine which has such a tendency. 
But if we are at all to adopt this doctrine 
upon the ground of public policy or other- 
wise, wo.mnst adopt it with all the limitations 
and restrictions which the wisdom of its 
framers has engrafted upon it. 

One of the loading authorities on the 
subject of estoppel is to be found in the 
celebrated case of the Duchess of Kingston.’^ 
The chief propositions of law laid down by 
the learned Judges who were con^sulted in 
that case are — 

First Iff. — That the judgment of a Court 

of concurrent jurisdiction directly upon the 
‘‘ point is, as a plea, a bar, or as evidence 
“conclusive between the parties upon the 
“ same matter directly in question in another 
“ Court, 

'^Secondly , — That the judgment of a 
“Court of exclusive jurisdiction directly 
“upon the point is in like manner conclusive 
“ upon the same matter coming incidentally 
“ in question in another Court for a different 
“ purpose. 

“ Thirdly. — That neither the judgment of 
“ a concurrent or exclusive jurisdiction is 
“ evidence of any matter which came col- 
“ laterally in question, though within their 
“jurisdiction, nor of any matter incidentally 
“ cognizable, nor of any matter to be iu- 
“ ferred by argument from the judgment.” 

The first two propositions raise a dis- 
tinction between Courts of concurrent and 
Courts of exclusive jurisdiction, which it is 
of the highest importance to bear in mind. 
This distinction is the basis of the decision 
delivered by the learned Chief Justice in the 
case referred to by me, and I will, therefore, 


* 2 Smith’s L. C., 679. 
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confine myself to the discussion of the ques- 
tion as to how far the case now before us 
is affected by it. ^ 

The learned Judge in the Court below 
says, that, as the Revenue Court would 
“ have jurisdiction in this case to eject the 
“defendants, th^ previous decision of the 
“ Revenue Court is final and conclusive in 
“this Court.*’ But the learned Judge is 
evidently wrong in assuming that “ the 
Revenue Court would have jurisdiction in 
this case to eject the defendants.” That 
Court had jurisdiction, and it must be admit- 
ted exclusive jurisdiction, over “all suits to 
recover tlio occupancy oi' possession of any 
land, farm, or tenure from which a ryot, far- 
mer, or tenant has been iUegaibj ejected by 
the person entitled to receive rent for the 
same.” But it had no jurisdiction whatever 
over a suit like the present, which is brought 
for the ejectment of parties, wh^, if the 
plaintilTs case is a true one, cannot be re- 
garded in any other light than that of tres- 
I)assers. A suit by a landlord to eject a 
tenant, or to cancel a lejise, was cognizable 
by the Revenue Court under Clause 5 Sec- 
tion 23 Act X of 1850, provided that it 
was brought upon the ground of non-pay- 
ment of rent or of breach of the conditions 
of the lease ; but there is no provision in 
that Act for a suit of this description. It 
is clear, therefore, that so far as this suit is 
concerned, the Court of tlie Deputy Col- 
lector cannot be regarded cither as a Court 
of concurrent or of exclusive jurisdiction, 
and hence it follows that the decision of that 
Court in the suit brought by Bakir Ali can- 
not be treated as an estoppel in the present 
litigation. Suppose, for instance, that the 
Deputy Collector had found the pottah to be 
a genuine instmmeat in a paltry suit for 
arrears of rent. Could it have been possibly 
contended that that decision would have 
operated as an estoppel in a suit brought by 
the plaintiffs for the land itself which would 
be undoubtedly a suit within the exclusive 
jurisdiction of the Civil Court. “ It is clear 
therefore,’* observed the late learned Chief 
Justice in the case already cited, “ that to 
“ render a judgment in such cases conclu- 
“ sive, the Courts must be Courts of concur- 
“ rent jurisdiction. The validity of an in- 
“ strument involving a title to lands worth 
“ a lac of rupees might have to be tried for 
“ some purf)Ose in the Court of Deputy Col- 
“ lector with no appeal to tlie Collector, or 
“ before a Small Cause Court from which 


“ there is no appeal. If the view taken by 
“ Mr. Justice Campbell is correct, this deci- 
“ sion would be conclusive upon every other 
“ Court in which the validity of the same 
“ deed might come in question for an entire* 
“ ly different purpose, and in a claim for a 
“ very large amount. It appears to me, 
“ therefore, that the rule which is laid down, 
“ namely, that to render a judgment of one 
“ Court between the same ])arties upon the 
“ same point conclusive in another Court, the 
“ two Courts must be Courts of concurrent 
“ jurisdiction. Concurrency of jurisdiction 
“ is a necessary part of the rule wliicli 
“ creates an estoppel in such a case.” 

But the third and last proposition seems 
to bo equally fatal to the application of the 
doctrine of estoppels in this case. Let us 
consider for a moment what was the ques- 
tion which the Deputy Collector had directh/ 
before him in the suit brought by Bakir Ali. 
That question was, I apprehend, nothing 
move than tliis, namely, whether Bakir Ali 
had been illegally ejected from his tenure 
by the present plaintiffs. This view is fully 
supported by the Full Bench decision of this 
Court, reported in page 180 of the 7th 
volume of tlie Weekly Reporter. In tliat 
case it was expressly laid down that Clause 
0 Section 23 Act X of 1859 refers only to 
pomssonf action.^ on the gronnd of iUegal 
ejectment and that the Civil Courts are, 
therefore, fully competent to take cognizance 
of suits brought by tenants for the recovery 
of their tenures on proof of title, notwithstand- 
ing the concluding words of Section 23 
Act X of 1859, which gave exclusive juris- 
diction to the Reveiuie Courts over all suits 
described in that (JIanse. The learned Judge 
says that this case has no hearing upon the 
j)oint now in dispute. But the principle 
upon which it was decided is of the utmost 
importance, inasmuch as it shows clearly 
that a suit under Clause 6 Section 23 Act 
X of 1859, l)(ung essentially a suit of a 
possessory character, the only question 
which can directly arise before the Revenue 
Courts in those suits is the question of 
illegal ejectment. It is true that the Col- 
lector has to try whether there is a sub- 
sisting relation of landlord and tenant 
between tlio ])artie8 to such a suit before he 
can assume jurisdiction over it, but that is a 
matter purely incidental to the main ques- 
tion, namely, that of illegal ejectment. It has 
ovtju said that the Full Bench decision just 
now cited has been virtually overruled, or at 
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least modified, by a subsequent Full Bench 
case, in which it has been held, that, before a 
plaintiff can succeed under the provisions of 
Clause 6 Section 23 Act X of 1859, he is 
bound to show that there is a subsisting re- 
lation of landlord and tenant between him. 
and the defendant. But, on closer examina- 
tion, k will be found that there is no real 
conflict between the two cases. Clause 6 
referred expressly to suits brought by te- 
nants for the recovery of lands. From which 
they had been illegally ejected by their land- 
lords, and the Collector must, therefore, find 
that; the case before him is really the case of 
a tenant before ho can assume any jurisdic- 
tion over it. This circumstance, however, 
cannot affect the validity of the position that 
the question of illegal ejectment is the only 
question which is directly cognizable in such 
a suit. The Deputy Collector had full and 
ample jurisdiction to try whether there was 
a subsisting relation of landlord and tenant 
between the present plaintiffs and Bakir Ali, 
and yet it must be conceded that the deter- 
mination of that question was merely inci- 
dental to the purposes of a suit which was 
essentially a suit of a fommory clmrat^iter 
as hold by the first Full Bench decision. 
When the Legislature gives jurisdiction to a 
particular tribunal to try a particular class 
of suits, it would necessarily be competent 
to that tribunal to try all questions, whether 
of law or of fact, upon which the right deter- 
mination of those suits may depend. But 
it would not, therefore, follow as a matter of 
course that the decision of every question 
determined by such a Court, iii the course of 
such a suit, is to be considered as the deci- 
sion of a question directly raised within the 
meaning of the proposition under our cou- 
sideration. 

Thus, for instance, in a suit for mesne pro- 
fits, instituted, in the Small Cause Court, it 
might be sometimes necessary for that Court 
to enter into the most complicated questions 
of law and fact affecting the title to the land 
for which those mesne profits are claimed. 
But it would be obviously erroneous to con- 
tend that the decision of any of those ques- 
tions by the Small Couse Court can be set 
up as a b|.r or as conclusive evidence in a 
subsequent litigation between the parties for 
th(i laud itself, or that that decision is to be 
corjsidered as a direct decision upon the 
quci^tion of title. Suppose, again, that the | 
lUvouuti Court has decided in a stiit ar- 1 


rears of rent valued at a few rupees, that the 
defendant has bound by a kubooleut to pay 
a certain amount of rent fb the plaintiff for 
a certain nun)V>er of years, and suppose, also, 
that the kubooleut is false, the defendant 
himself l)€ing the proprietor of the land to 
which it ptirports to relate, -^wonld the de- 
cision of the llevonue Court on the question 
of tenancy be considered such a direct deci- 
sion upon the point of title as to operate as 
an estoppel in a subsequent suit brought by 
the defendant for the declaration of his right 
which would be admittedly a suit within 
the exclusive jurisdiction of the Civil Court ? 
It would certainly be beyond the power of 
the Civil Court to give him any relief in 
the matter of the arrears already adjudged 
against him by the Revenue Court, for the 
Revenue Court had exclusive jurisdiction 
over that matter. But there would be no- 
thing in j:hc decision of the Revenue Court, 
upon the question of tenancy, to prevent 
the Civil Court from making a binding decla- 
ration that there was no relation of landlord 
and tenant between the parties, and there- 
by to save the supposed tenant from any 
further molestation by his opponent. 

It is further worthy of remark that, how- 
ever necessary it might have been for the 
Deputy Collector under the Full Bench de- 
cision just now cited to determine the ques- 
tion of tenancy before he could give to Bakir 
Ali the relief prayed for by him, no question 
relating to the precise nature and duration of 
Bakir Ali’s holding could have been or was 
directly raised before the Deputy Collector 
for trial. Bakir Ali might have alleged and 
failed to prove that he was a mowroseedar, 
and yet the Deputy Collector would have 
been bound under the first Full Bench deci- 
sion to restore him to possession, if he had 
shown that there was a subsisting relation of 
landlord and tenant between him and the 
present plaintiffs, and that the latter had 
ejected him contrary to law, say, for instance, 
by violating provisions of Section 78 of Act 
X of 1859, or by turning him out neck and 
crop in the middle of the year without atiy 
previous notice, or any other legal proceeding 
whatever, (-an it be contended that the 
present plaintiffs could not have sued him in 
the next year in the Civil Court upon the 
ground that there was no longer any relation 
of landlord and tenant between them and 
himl 
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It has been said that* the Deputy Collector’s 
decision ought to be considered as final, at 
least with reference to the genuineness of the 
pottah in question. But this argument is 
manifestly untenable. The pottah is a more 
matter of evidence, and it is beyond all ques- 
tion that a mere matter of evidence cannot 
be put in issue. A disputed stale of facts 
might legitimately forjn the subject of an 
issue. But it would be just as much impro- 
per to put in issue the documents which the 
parties have filed in support of their res- 
pective allegations, as it would be to put in | 
issue the veracity of the witnesses wlio are 
summoned to depose to those allegations. 
TJie evidence of a witness as to the existence 
of a particular state of facts is just as much 
a matter of evidence as a corresponding docu- 
ment f and I do not, therefore, think that we 
ought to make any distinction between them 
in framing the issues. Tlie issue of tenancy 
Wiis no doubt raised in the suit brought by 
Bakir Ali, and the mowrosee pottah might 
have been put in by him for the purpose of 
proving the atfirrnativo of that issue. But 
the opinion of the Deputy l 'ollector on the 
genuineness of the pottah can bo no more 
treated as the decision of any issue directly 
raised upon the point than the opinion of 
that officer upon the veracity of the witnesses 
examined by Bakir Ali. j 

The foregoing remarks clearly show that the 
matter now in dispute between the parties 
was neither dlreclly nor completely raise<l 
before the Deputy Collector in the former 
suit, and the case would, therefore, fall with- 
in the exception specified in the third pro- 
position above referred to. This view seems 
to he fully supported by the remarks made 
by Mr. Taylor iu Sections 1520 and 1521 of 
his work on evidence. I do not wish to quote 
those Sections iu exttiuo^ but I will simply 
refer to ono of the cases mejitioiied by that 
learned author by way of illustration: — ‘‘In 
an action for debt on a bond, the defendant 
had pleaded that there was an usurious 
“ agreement between the plaintiff and himself, 

** and that the bond was given in pursuance 
‘‘ thereof, and issue having been joined on 
a traverse of this statement, the defendant 
“ had a verdict, the Court held that in a sub- 
“ sequent action on a collateral security for 
“ the same debt the plaintiff was not estopped 
“by the former judgment from disproving 
‘‘the usurious agreement, inasmuch as the 
existence of such agreement had not been 
directly iu issue iu the action on the bond.” 


For the abbve reasons I am of opiiiiotk ihab 
the decision of the Lower Appellate Court 
ought to be reversed, and 'that 'this case 
should he remanded to that Court fbr the 
determination of the question, namely, whe- 
ther the defendants are entitled to hold the 
lands iu dispute as mokunireodars under the 
plaintiffs, subject, however, to the result bf 
the reference to the Full Bench made by itiy 
learned colleague, in which proposal I con- 
cur. 

The judymnta of the Full Bench were deli- 
vered as follows by— 

Couch, C.J . — In ono Bakir Ali 

! brought a suit iu a Kevonno Court, under 
Clause 6, Section 23 of Act X of 1859, 
against the present plaintiffs, to recover pos- 
session of four beegfdis of land, alleging 
that he held it under a mowrosee lease 
granted by the plain tiffs, and that they had 
dispossessed him by proceedings taken iu the 
execution of a decree which they had reco- 
vered against his brother. The pUdntiifs, 
iu their answer, denied that he was th(‘ir 
tenant, and said the mokurureo pottah was 
a spurious document. The Deputy Col Ieoh u' 
held that it was gonnino, and gave a deol*oe 
to Baku* Ali for possession under it. This 
decision was confirmed by the Judge oil 
appeal, and a special appeal from his decisiou 
was rej«‘ctod by this Court, The defendants 
are the heirs of Bakir Ali, and the plaintiffs 
have hrtMiglit the present suit to he restored 
to the ]H)Ssession of the lainls of which the 
possession was so decreed to Bakir Ali. 

The objection taken before the Subordinate 
Judge seems to have been that the suit was 
not maintainable, because the validity of tho 
potta ha<i be(3n established in the former 
suit. Ho held that the suit was maiutairj- 
ahle, hnt that the potta was a geuuiue ono, 
and dismissed the suit with costs. 

On appeal, the Judge has held tliat tlie 
decision in the former suit is conclusive iu 
this suit, and that the plaintiffs cannot now 
contend that tho potta is n(»t gontiine, and 
ha.s dismissed the appeal without deciding 
whether it is genuine. 

Thereupon the plaintiffs have preferred a 
special appeal to this Court, and the Division 
Bench, before which it came for hearing, hna 
referred to a Full Bench the question “ whe- 
ther the previous decision as to the potta 
1, oi is not c«»uclusive between the parties.” 

The case illustrates the defects of the pre- 
sent system of special appeal. There is a 
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very strong probability, to say the least, that 
if the Judge had determined tlie question 
whether the potta is genuine, he would have 
found it to be so ; and that if this Court had 
po’wer to decide the question of fact, it 
would find so; but the special appeal is 
brought for an error in law in holding that 
the previous decision is conclusive. The 
Division Court has been unable to come to a 
decision upon this question, and the Full 
Bench has to decide it. Under a better pro- 
cedure, the case would be decided on its 
merits, and this question would most proba- 
bly be an immaterial one. It must, how- 
ever, now be answered. 

The rule applicable to it is laid down in 
the Duchess of Kingston's case, first, that 
the judgment of a Court of concurrent juris- 
diction, directly upon the point, is as a plea in 
bar, or as evidence, conclusive between the 
same partie.s upon the same matter directly in 
question in another Court ; secondly, that the 
judgment of a Court of exclusive jurisdictio.j, 
directly upon the point, is in like manner con- 
clusive upon the same mutter between the 
same parties, coming incidentally in question 
in another Court for a different p\irpose. 
Mr. Justice Mittcr, in his judgment in this 
case, after calling this an eslopi)el, say.s 
“The late learned Chief Justice of this Court 
seems to have thrown considerable doubts 
upon the propriety of introducing the doc- 
“ trine of estoppel in this country in the judg- 
“ meut delivered by him in the case of Mussa- 
“mut Ediin, reported in page 17 i) of the 8th 
Weekly lleportcr. That doctrine, it was 
** observed, is one peculiar to the law of 
“England. It is intimately connected with 
“ the English law of jdeadinga wljich has no 
“ existence in our Courts, and as its tenancy 
“ is to shut out the truth, it may well he 
“ doubted whether those Courts, which arc 
“ by their very constitution ('ourts vf equity 
“ and good conscience, wouhl he justified in 
“ adopting a doctrine which has such a ten- 
“ dency.'* These remarks oblige mo to quote 
from the judgment of the Judicial (k)mmittee 
in Khagowlee Singh vs. Hossein ]3ux Khan,* 

7 Bengal Law Reports, 673. After quot- 
ing the vv^l known passage from the Duchess 
of Kingston’s case, their Lordships say : — 

“ There is nothing technical or ]iccaliar to 
“ the law of England i.i the rule as so stated. 

“ It was recognized by the Civil law, and 


* ir* W. K, P. C., 30. 


“ it is perfectly consistent with the second 
Section of the Code of Procedure under 
“ which this case was tried, which says ... 

” I have carefully read the 

report of the case at page 175 of the 8th 
W eekly Reporter, and I t^ave not found it 
anywhere stated that the doctrine “ is one 
peculiar to the law of ♦England.” Upon the 
remark that it is intimately connected with 
the English law of pleadings (meaning I 
presume common-law^ pleadings), and that 
it may well Iw doubted whether our Courts 
would be justified in adopting it, I will only 
observe that the English Courts of Equity have 
adopted it, as may be seen in Barrs vs. Jack- 
son, I Phillips, 582 ; 1 Younge and Collyer, 
C. C., 685. Vice-Chancellor Knight Bruce, 
in his judgment in this case, quotes various 
passages from the Civil law, showing the 
reason of the rule. That the jadgmeiit of a 
Court of competent jurisdiction upon a ques- 
tion directly raised before it shall ho accepted 
between the parties to the suit as trno 
seems to mo to be a rule which should ho 
adopted in our Courts. Section 23 of Act 
X of 1850 gave jurisdiction to the Collectors 
in certain suits, and amongst them, by Clause 
6, ill all suits to recover the occupancy or 
possession of any land, farm or tenure, 
from which a ryot, farmer, or tenant has been 
illegally ejected by the person entitled to 
receive rent for the same. Mr. Woodrofte, 
who appeared for the appoUants, relied upon 
the decision of a Full Bench in 7 Weekly 
Reporter, 186, and also argued that illegally 
ejected means ejected otherwise than by duo 
fonn of law. Jii tbo P’ull Bench case, the 
Chief Justice delivering judgment said : — 
“ We think that the wairds * suits to recover 
“ the occupancy or possession of any land’ in 
“ Clause 6, Section 23 of Act X of l8i)li 
“ refer only to possessory actions against the 
“ person entitled to receive the rent, and not 
“ to suits in which the plaintiff sets out his 
“title and seeks to have his right declared 
“and possession given him in pursuance 
“of that title.” Bakir Ali’s suit was to 
recover possession, and he alleged that he had 
been dispossessed by the plaintiffs by pro- 
ceedings taken in execution of a decree against 
another person, which would bo clearly ilJc' 
gal. I have no doubt that it "was a suit 
within CluiisG 6 of Section 23 ; and as the 
plaintiff alleged that he held under a mowro- 
see lease, it was necessary for the Deputy 
Collector to determine whether the lease was 
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SCHEDULE V. 

( See Section 2.) ^ 

Enactments iiepealed. 


w 

Number and year. 

Title. 

Extent of Repeal. 

Statute 58 Geo. 3, 
cap. 84. 

An Act to remove doubts as to the validity 
of (iertaiu marriages had and solemuizcd 
wiihin the British territories in India. 

The whole. 

statute 14 & 15 Vic., 
cap. 40. 

An Act for Marriages in India. 

The whole. 

Act No. V of 1852... 

An Act for giving effect to the provisions 
. of an Act of Parliament passed in the 
ISth year of the reign of Her present 
Majesty, intituled An Act for Marriages 
in India.” 

So much as has not 
been repealed. 

Act No. V of] 805 ... 

The Indian Marriage Act, 18C5. 

The whole Act, ex- 
cept so far as it re- 
lates to tlie Straits 
Settlements. 

Act No. XXII of 
1806. 

An Act to extend the Indian Marriage Act, 
18G5, to the Hyderabad Assigned Dis 
tricts, and the Cantonments of Seciiii-’ 
derabad, Trimungeny, and Aurungabad. 

The whole. 

1 


WHITLEY STOKES, 


6Vcy. to iM Govt, of India, 
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Act. No. XVI. 


• 

( Received the tmeni of His Excellency/ the Go- 
vernor-General on the 1st Avgust 1872.J • 


An Act for imposing a duty on certain 
spirits manufactured in British Burma, 


For tho purpose of imposing a duty on 
^ spirits manufactured at dis- 

ream e. tilleries in British Burma, 

worked according to the English method; It 
is hereby enacted as follows : — 


f^ort title. 

Act, 1872 

Local extent. 


1. This Act may be called 
‘‘The Burma Spirit Duty 

It extends only to British 
Burma : 


Commencement. 


It shall come into force on 
the passing thereof ; 


Act to be road as 
part of Excise Act 
1S7I. 


And it shall be taken 
as part of the Excise Act, 
1871. 


2. A duty shall be levied on spirits 
* n. 1 - manuhxctured at distilJories 

Duty on English . -r, i i i 

ppirits ni a n u f a c - lu British Burma, worked 
tured in Burma. according to the English 

method, at such rate per imperial gallon, of 
the strength of London-proof, not exceeding 
tho highest rate of duty for llio time being 
leviable in any other part of British India 
on similar spirits, as the Local Government, 
with the previous sanction of the Governor- 
General in Council, from time to time notifies 
ill the local official Gazette, 


The duty leviable under this section sliall 
be augmented or reduced in proportion to 
the sti’ength of the spirits on which it is 
levied. 


3. The provisions of the second and 

Excise Act. 1871. 

nection S5i, claubes 2 twcnty-one ot the Excise Act, 
J-Sjl, shall apply to such 
spirits, as if for the words 
“ aforesaid duty,” the words “ duty leviable 
under the Burma Spirit Duty Act, 1872,” 
were substituted. 


^ — - — 

4. All duties heretofore levied on such 
spirits shall be deemed to 
dutto ‘‘een levied in accord- 

ance with law, and no suit 
or other proceeding shall be maintained 
against any officer or other person in respect 
of any such levy. 

WHITLEY STOKES, 

Secy, to the Govt, of India, 


Act No. XVII op 1872. 

c 


( Received the assent of the Governor-General 
on the Vdlh August 1872. ^ 


An Act for postponing the day on which the 
Code of Criminal Procedure is to come into 
force. 


Whereas the Code of Criminal Procedure 
„ (Act No. X of 1872), section 

one, enacts that the said 
Code shall come into force on tlie first 
(lay of September 1872 : And whereas it is 
expedient* to postpone the day on which such 
Code sliall come into force; It is hereby 
enacted as follows : — 

1, The said Act No. X of 1872 shall come 
into force, not on tho first 
an«“ uZZ day of Sepl.ember 1872, but 
Janua- of January 

WHITLEY STOKES, 

Secy, to the Govt, of India. 


Act No. XVIII op 1872. 


( Received the assent of the Governor-General 
on the 29^/a August 1872. ^ 


An Act to amend the Indian Evidence Act, 
1872. 


Whereas it is expedient to amend the 

Preamble. Evidence Act, 1872 ; 

It is hereby enacted as fol- 
lows : — 

1, This Act may be called “The Indian 
V, Evidence Act Amendment 

Short title. 
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Cou>mo«cemont. , it shall COmo into 

force on the passing thereof. 

2. In section thirty-two of the Indian 

^ . Evidence Act, 1872, clauses 

se^ (5) and (6), after the word 
^ “ relationship,’* the words 
“ by blood marriage, or adop- 
tion,” shall be inserted. 

3. In section forty-one of the same Act, 

lines seventeen, twenty and 
twenty-three, after the word 
“ judgment, ** the words 
“ order or decree,” shall be inserted. 

4. In section forty-five of the same Act, 

line five, after the word 
Sectilm words “ or in qiios- 

t ions as to identity of hand- 
writing,” shall be inserted. 


In section one hundred and twenty-six 
of tho same Act, line fifteen, for the word 
“ criminal,” the word “ illegal,’* shall be sub- 
stituted. 


11. In section one hundred and fifty-five 

of the same Act, paragrapli 
8oct““‘ ( 2 ), for the word ‘ liad’ tho 

word ‘ accepted,* shall be 

substituted. 

12. Nothing in the Indian Evidence Act, 

1872, sliall be deemed to 
nffoct Act No. XV of 18.VJ 
{to Amend the Lato of Evt- 
dence), section twelve. 

Note.— T he cditioji of Aci No. I of 1872 ahovo roflorn'd 
tu is that ill royal oclavo. 


WHITLEY STOCKES, 


»5. Ill section fifly-soven of the same Acb 
paragraph (13) after the 
‘^road,” the words “on 
laud or at sea,” shall be in- 
serted. 

6. In section si.xty-six of the same Act, 
line five, after the word “ is,” 
the words “ or to his attor- 
ney or pleader,” shall bo iii- 


Amcndmeiit 
Section 50. 

serted. 


Sect/, to the Govt, of Indict, 


Act No. XIX of 1872. 

( Received the assent of the Governor •General 
on the 29^/i August 1872. J 


7. In section ninety-one of the same Act, 

cxccpiioti (2), for the words 
under the Indian Succes- 
«i(,ii Act,” tho words “ad- 
mitted to probate in British India,” shall bo 
substituted. 

8. In section ninety-two of the Indian 

Evidence Act, 1872, proviso 
Amendment of /]\ for the words “ waiit ol’ 

Section 92. ' 

failure, the words ‘ want or 
failure ” shall be substituted. 


9. In section one hundred and eight of 
the same Act, line one, for 
Amendinent of ^ Ord “ wlieil” (1) thc 

words “ Provided that when” 
shall be substituted ; and in the last lin§, 
for the word ‘ on,' the words ‘ shifted to,' 
shall be substituted. 


10. In section one huu^h*cd and twenty- 
six of the same Act, line 
seoS^"m and tw^enty-two, and in section 
one hundred and twenty- 
eight of the same Act, line six, after the 
word “ barrister,” the word “ pleader,” shall 
be inserted. 


An Act to amend the definition of ‘ CohC con- 
tained in tlijC Indian Penal Code. 

Whereas it is expedient to amend the defi- 
nition of ‘ coin' contained in 
rroambic. Indian Pcnn.l Code, sec- 

tion two hundred and tliirty ; It is lierehy 
enacted as follows : — 


Amendment 
Scrfi.m LMO, 
XLV of 1800. 

tilted : 


1. For the first para- 
Acfc graph of thc ijaid section Iho 
following shall bo snbsti- 


“230. Coin is metal used for the time 
being as money, and stamj)- 
ed and issued by tho autho- 
rity of some State or Sovereign Power in 
order to be so used.*' 


' Coin' defined. 


WHITLEY STOCKES, 

Secy, to the Govt, of India. 
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Act No. XX. 

(Received Hie asaent of Ilis Excellency the Go- 
vernor-General on the 5th September 1872J 


An Act to amend Act iVo. V of 1872. 

WiiEUBAS it is expedient to amend Act No. 

V of 1872 (to remove doubts 
tamje. ihe JnrUdicfion of tfve 

Jfigh Court of Bombay over the Province of 
SindJ; It is hereby enacted as follows: — 

1. The said Act shall be 
construed as if the follow- 
ing sections were added 

thereto : — 

“ 2. Nothing herein con- 
XXIV of 1867 . tained shall be deemed to 
affect tbo Ad minis tralor- 
'Gereral's Act, 1867. 

** 3 Nothing herein contained shall be 
deemed to invalidate the 
of any probate or 
letters of administration 
heretofore or hereafter made by the High 
Court of Judicature at P>ombay, or to affect 
the rights, powers or duties of any executor 
or administrator under, or by virtue of, any 
such probate or letters. 

‘*4. Nothing herein contained shall bo 
deemed to affect tbe crimi- 
roS'® "4imS juriHdiction of the said 
jiirisdictiou o\yr High Couvt SO fiii* as regards 
iuiUoSr European Pritish subjects of 

Her Majesty.” 

WHITLEY STOKES, 

Secy, to the Govt, of India. 

Act No. XXI op 1872. 

( Received the assent of the Governor-General 
on the 5th September 1872J 


An Act to facilitate the admission of Native 
Military Lunatics into Asylums. 

Whereas it is expedient to facilitate the 
admission of Native Military 
maiottbio. ^ Lunatics into Asylums; It 

is hereby enacted as follows : — 

1. This Act may be called 
‘‘The Native Military Luna- 
tics’ Act, IS72, 


ShottUtlo. 


Extont. 


It extends to the ivhole of British India 
and, so far as regards sulijects 
of Her Majesty, to the domi- 
nions of Native Princes and States in India 
in alliance with Her Majesty ; 

n .. H shall come into 

force on the passing tliereof. 

2. Whenever any Native officer, non-com- 

Report «r insanity missioned officer or soldier 

Native officer or appears to 1)6 iiisaiic, the 

officer commanding the re- 
giment or detachment to which ho belongs 
shall 1 ‘eport the case to the • general officer 
commanding tfic division or district, or force 
in which such regiment or detachment is 
serving. 

3. Such general officer shall thereupon 

cause the said Native to he 
exainiuod by a committee 
composed of at least two 
medical officers, or (if this be impracticable 
by a regimental committee, coinjn-is-iug the 
officer in command of tlic wing or squadron 
to which the Native belongs, and the medical 
officer in charge of the corps or deiachniont 
of which such wing or H(|H{idron forms i)art. 

4. If the said cominittoo or regimental 

committee ( as the case nmy , 
satisfied that the 
Native is insane, the officer 
commanding the division or district or force, 
may, if ho thinks fit, make and order, under 
his hand, for the reception of the said Native 
into a Lunatic Asylum, and shall then send 
him thither under military escort ; 

and the officer in charge of such Asylum 
shall receive the Native into 
toS/’toA^ylum?' Asylum and detain him 
therein until he is discharged 
tlierefroin in accordance with the local mili- 
tary regulations in force for the time being. 

5. The pay-master of the military circle 

within which any such Asy- 
tiExpeiises of luna- jg situate shall pay to 
the officer in charge of such 
Asylum the expense of tlie lodging, main- 
tenance, clotliing and medicine of every 
Native so received and detained. 

6. All Native officers, non-commissioned 

irzation of Boldioi's heretofore 

past ^adtnissious of received into Lunatic Asy- 

kitivo lunatic offi- lumg ghall be deemed to 
cere ana soldiers. , , ... 

have been so received in 
accordance with law. 


WHITLEY STOKES, 

Sery, to fiic of India. 



1872.] Indian the law OBSEnvER. 


Acl XXIL 297 


Act Ifo. XXII of 1872. 


rAS.SrCD IlY TilK OoVEKNOR-CJEXKnAL OF TXDIA 
IX CouxciL. 

(lleniml thfi amnt of ITU Excdlmcy ihc 
Governor-General on the VMh Seplanbf^r 
1872.; 


An Act to explain and amend Act Xo, 
of ISXX 


rmiijiiiic. 


WfiKiiKAS it lias been the practice for the 
Local Govern TiK'Tit or the , 
(^)lloct.ors of Districts to in- : 
vest persons not being Deputy Collectors < 
^•ith all or some of the powers of Deputy , 
Collectors for the purposes of Acts No. X of I 
]8o9 ami No. XIV of 1803. i 

And whereas it has been the practice for | 
all or some of the Deputy Collectors and of 
the persons invested as aforesaid to exorcise 
the powers of Deputy Collectors in charge 
of sub-divisions of districts, or of Assistants 
to Collectors invested by Government with 
the powers of Deputy Collectors : 

And whereas many suits have been pre- 
ferred and applications ma-dc to, and orders 
made and aefs done by, such Deputy Collec- 
tors and other jiersons in the exercise of 
sncli pow’crs : 

And whereas doubts have been raised as 
to the legality of such practices and as to 
the jurisdiction to entertain such suits ami 
applications, and to make and do such orders 
and acts; 

For the purpose of precluding such doubts, 
it is hereby enacted as follows ; — 

1. All Deputy Collectors and all persons ! 

^ , heretofore or hereafter so in- ! 

rcr.“OT)R invested . i -.i i n i ■ 

with cemin powers Vested With powoi'S Shall he i 

tobo deemttd Depu- deemed to have been or to I 

ty Collectors in , x 1 

fhai'gc of svib-divi- be ( as thc casc may be ) 
hious of districts. Deputy Collectors in charge 

of sub-divisions of districts within thc mean- 
ing of thc said Acts No. X of 1859 and 
No. XIV of 1863, or Assistants to Collectors 
invested with the p<>>vCvsof Deputy Collec- 
tors in such charge. 


2. All such suits shall bo doeracfl to hav-J 

rertaln suits to h. '’«<=“ bc fiS duly pfC- 

doomxnitoiiav'jbcou fciTed, aud all such applica- 
duiy prcicvrrn. tioiis, ordci’s and acts shall 
he deemed to have been and lo bo as duly 
made and done, as if thc said Deputy Col 
lectors and other persons had hoou Deputy 
Collectors in charge of snb-di visions of dis- 
tricts within thc moaning of iho said Acts 
No. X of 1859 and No. XIV of 18G3. . 

And no order or Act iicrctoforo or hereaPror 
made or done as aforesaid by any such ]»ei\sn!i 
shall be held invali<l merely because the 
suit iu which such order was ma«lc or Act 
done ha.s not boon ]»reforred in the ])lac<> 
prescribed by thc said Act No. X of 1859, 
section one hundred and sixty-two. 

3. Thc Local Goveriunont, or any oflicers 

„ ^ eiuTiowcred bv the Local Gov- 

Powor to cU'Pnin I ■ i i 

areas over v.-hi^h CrUincnt Oil tlus behalf, UiaV, 

rmvoTs ..?’''uq.uTy f'liic t<j time, hy ovilur 

i;.>iii‘/'tors in i h.'ir^ro dcfiiicd and as just the local 
oxorpiso jurisaic areas over wGiich thc persons 
exercising the powers of 
Deputy Collectors in charge of suh-di visions 
of districts shall exercise their jurisdiction. 

Such local areas shall ho deemed to be 
sub-divisions of districts within the mean 
ing of the said Act No. X of 185!,). 

4. In this Act and Acl.s Nos. X of 1859 

ami XIV of 1863, ^‘Collec- 
tor ' includes also a Deputy 
Commissioner and every per 
son in the chief revenue charge of any dis- 
trict. 

5. This Act may bo calleil The Aci- 
X of 1859 Amendment Act, 


S];ort title;. 


^872:" 


Local extent. 


It extends only to the territories respec- 
tively under the government 
of the Liciitonant-Govornor 
of the North-AVestern Provinces and under 
the administration of the Chief Commissioner 
of thc Central Provinces ; 

And it shall come into 
passing thereof, 
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Act No. XXIII ov 1872. 

Pa80B0 by THB: G0VjBRN0B*GENfiBAL OF 

India is Council. 

f Received ^ of II is Raocellenoy the Go- 

vemoi*-Qenmit on the September 1872.^ 

An Act for regulating the re-importation into 
British territory of goods cleared at Ran- 
^ow for^he tendtory of the King of Ava, 

Whereas it is expedient to provide for the 
re-importation into British 
territory of goods cleared at 
Bangoon for the territory of the King of 
Ava, under the provision of Act IV of 1863 
( to give effect to certain provisions of a treaty 
between His Excellency the Earl of Elgin arid 
Kincardine^ Viceroy and Governor- General of 
India^ and His Majesty the King of Bur- 
mail) ; It is hereby enacted as follows : — 

1. In this Act, — 

** Political Agent’* denotes any officer ap- 
pointed by the Govenior- 
Agent’* [j, Council to reside 

as representative of the Bri- 
tish Government at Mandalay, Bh^mu, or 
any other town within the territories of the 
King of Ava ; 

-Mastet-dofineA “Master” includes 

any person in charge of a 

Native boat. 

2. Whoever desires to re-import into 

Certi6»to to i« ten'itory goods pre- 

oT>tAitied before re- VlOUSly exported from Kail- 
importation. territories of the 

King of Ava, must obtain from the Political 
Agent a certificate in the form set forth in 
the schedule hereto annexed. 

Such certificate shall bq.^made out in 
duplicate : the original shall be handed to 
the owner or sliipper of the goods, and the 
duplicate frball bo forwarded to the Master of 
the vessel in which the goods are intended 
to be shipped. 

3. All goods protected by such certificate 

Goods to bo deli- be delivered, by the 

vorodtoCoiioctorof Master of the vessel in which 
Customs. shipped, to the Col- 

lector of Customs at Thayetmyo, or lian- 
goon, or at any other station in British ter- 
ritory oil tlie Irrawaddy, as may be directed 
in the 'certificate aforesaid 

and siioh, Collector nhall retain the goods 
until the diflference between tlxe duty of one 
per centum dd va^prem^ and the duty which 
they would have been lUble to^pay if cleared 


for home consumption when originally im- 
ported by sea, is paid to him, together with 
any incidental expenses incurred in removing 
and storing the same. 

4. Should no application regarding the 

said goods be made to the 
Collector within one week 
after they have come into 
his possession, be shall cause an advertise- 
ment to bo inserted in the local Gazette, noti- 
fying that if the said goods are not cleai’ed 
within one month from the date of such 
notice, they will be sold and the proceeds 
applied, in the first place, to pay all expenses 
of the sale, and then all dues and charges 
owing to Government iu respect of the said 
goods. 

The surplus ( if any ) shall be held to the 
credit of the owner of the said goods. 

5. Any Master of a vessel failing to dpliver 
Pe.«ityonMin^ the Collector, aa provided 

to deliver to Coilec- 111 Section three, any goods 
protected l.y a Political 
Agent’s certificate, shall be 
liable to a^penalby not exceeding one thou- 
sand rupees. 

Sucli penalty shall be adjudged after a 
summary proceeding by any Collector of Cus- 
toms ; but his adjudication shall bo subject 
to appeal to the Commissioner of the Divi- 
sion. 

6. Any goods cleiireil for exportation un- 

der the said Act for the King 
fomfIta'uriHrS of Ava’s territory, found 
ritory, unprotocied witliiu British territory and 
deemed contraband, not protcoted by tl cei tltlCllte 

as required by section two, 
shall be considered contraband and shall bo 
liable to seizure by an officer of customs, or 
an officer of police, and to confiscation by 
any Collector of Customs to whom the goods 
may be delivered, unless it be proved that 
the full duty leviable on goods cleared for 
homo consumption has been paid on the 
said goods. 

Notliiug in this section .affects — 

(а) goods ill transit from the Custom 

House at Kangoou to tlie 
of certain they are to 

be laden for export, 

(б) goods found on board of any vessel 
on her passage from Bangoou to the King of 
Ava’s territory, and cleared for export under 
the said Act. 

* - „ 7. This Act shall be read 

as part of the said Act No. 

IV of 1863. 
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SCHEDULE. 

( Se^ Section 2.) 

Certificate, 

Mr. ) 

or > — haviug declared-^^ 

Messrs, j 

intention to re-export from to 

the undermentioned goods, originally cleared 
at Rangoon under Act TV of 1863, I grant 
permission for the said goods to be shipped 
on board the • — » and request 

that the Master will deliver the said goods 
to the Collector of Customs at 



(Sd.) A. B, 
Political Agent at 


Act No. XXIV of 1872. 


Passed by tue Covern'or-Genebal of 
India in Council. 

(deceived the assent of His Excellency the 
Governor-General on the 2hth Sepiemher 
1872,; 


An Act to repeal Bombay Regulation XI 11 of 
1827, section thirty-four , clause nine, 

^VHEREAS it is expedient to render the 
practice relating to? the pay- 
pfcam e, ii'jent of subsistence allow- 
ances to witnesses in the Courts of Subordi- 
nate Magistrates uniform throughout British 
India : And whereas it is necessary, for that 
purpose, to repeal Bombay Regulation XilT 
of 1827 to the extent hereinafter mentioned ; 
It is hereby enacted as follows : — 


1. Bombay Regulation XIII of 1827 

Bomtoy ttegnia- (he (lomtituiion 

tiou xm of 1827, of Courts of Grmmal Jua-^ 
Clauses, Functimi and 

Proceedings thereof)^ section 
thirty-four, clause nine, is repealed. 


Act No. XXV of 1872. 


Passed by the Governor-General of 
India in Council. 

( Received the assent of Ilia Excellency the 
Governor-General on the 12th October 
1872.) 


An Act to give the force of law to certain 
Rules relating to Salt in the Pungah. 

Whereas certain Rules for the realization 
p . - and protection of the revenue 
iroammo. ^^rived from the Salt Mines 

in the Sind Sagar Doab and at Kalabaugii, 
prepared by the late Board of Administra- 
tion for the Affairs of the Punjab, were on 
the twenty-ninth day of May 1851, approved 
by the Govornor-Gcueral, and, under the 
Indian Councils’ Act, 1861, received the 
furco uf law : And whereas the said Rules were 
repealed by the Punjab Laws* Act, 1872, and 
sucli repeal took effect on the first flay of 
June 1872 : And whereas it is expedient, 
pending the passage of an Act to consolidate 
and amend the law relating to Inland Cus- 
toms, to revive and continue such Rules ivith 
the modifications hereinafter mentioned ; . fc 
is hereby enacted as follows : — 

1. The said Rules shall have, and shall, 
from the said first day of 
June 1872, be deemed to have 
had, the force of the law, 
subject to the following modifications ( that 
is to say ) : 

(a ) In Rule 2, for the figure and words 
“ (2) two rupees,” the words three rupees 
one anna” shall be substituted; 

[b ) In Rule 3, after the word “ Panjdb,” 
the words “ that may from time to time be 
determined by the Local Government sliall 
be inserted ; 

(c.) In Rule 8, for the words Uie Jbe* 
lum Division,” the words Commissioner oJ 
Inland Customs’* shall be substituted ; 
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(d) , In Rule 17, for the words “Boanls 
of Administration,” tho words , “ Liontenant- 
Oovernpr of Punjab shall bo substituted ; 

(e.) In Buie 2 1 , for the lost twenty words, 
the following words shall bo substitiitod 
(that is to any) : oliraentnry salt illegally 
inanufjfotured or imported 

(/.) To Rule 22, the following words 
shall be added ( that is to say ) : and may 
from time to time be altered by like notifi- 
cation ^ 

(y.)> In Buie 24, for the last twenty-eight 
words, the words “ Inland Customs " shall be 
substituted ; 

(/i.) In Rules 2d, for the wwds “ in 
charge of the preventive Line,” the words 
of the Division” shall be substituted ; and 
for the words “ salt is not the produce of 
the Sind Sagar or Kalabaugh Mines,” the 
words ** possession of the salt is prohibited 
by paragraph 21” shall be substituted ; 

(?'.) lu Rule 3<h for the words ‘‘but 
that obtained from the Sind Sagar Mines or 
from Kalabaugh,” the w’ords “ the posses-. 
sion of which is prohibited by paragraph 21” 
shall be substituted ; , 


3. Wlicncver in the said territories an 

acreage duty is for the time 
Aiodificationinccr- being liable on the cultiva- 
X of 1S71, sectfoua tlou of the poppy, sections 
6o! fifteen, ninteen, sixty-two, 

sixty-five and fixty-six of the 
Exorcise Act, 1871, shall have no effect, so 
far as they restrict, directly or indirectly, 
the sale of opium grown within the said ter- 
ritories, or prohibit the possession or sale of 
such opium by persons other than licensed 
vendors. 

4. In proscciftions under the said sections 

respectively, it shall be as- 
in pSc-utToni sumed, until the coutravy is 
proved, that the opium in 
respect of which an offence is allcgcf) to have 
been committed, has been grown w'ithout the 
said territories. 

5. Whenever any rule made by the Local 

Oovornment under the Pun- 

opinr®'”'*'"" and rc- 

iating to the growth, sale or 
possession of opium, is broken, the opium in 
reRj>ect of which the breach is committed 
shall bo liable to confiscation. 


Act ]Vo, XXVI of 1S72. 

Passed dy the Governor-Getorad of 

V 

India in Council, 

( Efceived the aseent of His Ejreellencif the Go- 
' vernor General on the \2ih October 1872.) 

An Act to amend the Late relating to Opium 
in the Punjab. 

Whereas it is expedient to amend the law 
relating to opiittn in the Pun- 
rr€ami)ie, herel>y enacted as 

follows 

1. Tliis Act may bo called “The Punjab 
Opium Law Amendment Act, 
1872.” 

only to the territories under 
the government of tlie Lieu- 
tenant-Governor of the Pun- 

jab ; 

And it shall come into 
cptniflcncemen^ force oti the Ist day of Janu- 
ary 1873. 

1 In tbia 4ct and in the Punjab Laws’ 

■■ Opiaa.-- aeSaU; Wiutfi” includes 

also poppy-^b^ds and all in* 
tojpieation dmgs prepared from tho poppy. > 


Act No. XXVIT op 1872. 


Short title. 

It extends 

Local extont- 


Passed dy the Governor-General of India 
IN Council. 

(^pFceired the assent of Ills E.reeJlency the €<>' 
vernor-Generat on the 3ht December 1872.) 

An Act for postponmg the dag on which the 
Code of Criminal Procedure i.H to come 
into force in the Province of Sindh. 

Whereas Act No. XVII of 1872 provides 
_ ,, that the Code of Criminal 

Pmmwc. Procedure (Act No. X of 
1872 ) shall come into force throughout Ibi- 
tish India on the first day of January 1873 : 
And whereas tlie translation of the said 
Codo into the Sindh i language has not been 
completed, and it is therefore expedient to 
postpone tho day on which tho said Code 
shall ’ come into force in the Province of 
Sindh ; It is hereby enacted ns follows : — 

I. In the Province of Sindh the . said 
^ode shall come into force, 
Codo of Crirain^ii not Oil the first day of Janu- 
Proc<.am.instodi,. 1873, , but bu the first 

day of April 1873. 
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genuine. I must here observe that concur- 
rent jurisdiction in my opinion refers to the 
matter decided upon^ and it is not necessary, 
as Mr. Justice Mitter seems to think, that 
the Court whose judgment is to be conclu- 
sive should have been able to entertain the 
suit in which it is to be used. If it were so, 
a person who had sued another in the Small 
Cause Court of Calcutta for a debt, and 
obtained a judgment, could not use it in a suit 
in the High Court against the same person 
as proof that the latter was indebted to him, 
if the suit in the .High Cou|;t was of such a 
nature as not to be cognizable by the Small 
Cause Court. 

It appears to me that the question referred 
to us must bo determined by considering 
what the point, upon which the judgment 
in tlie suit before the Deputy Collector was 
given, was. The suit was to recover posses- 
sion of land from which a tenant had been 
illegally ejected. The Deputy Collector had 
to determine two questions : Was the plaintiff 
a tenant of tlie land ? Had he been illegally 
ejected by the person entitled to receive rent 
for it*? To determine the first of these, it 
was necessary for him to find whether the 
alleged lease was genuine; but the real 
judgment in the suit was that the plaintiff 
was a tenant, the pottah being the proof of 
it. The Deputy Collector had no jurisdic- 
tion to give effect to the pottah as a per- 
manent title ; ho could only use it as show- 
ing that at that time the plaintiff had a right 
to the possession of the land. It was laid 
down by Lord Ellcnborough in Outram vs. 
Moor wood, 3 East, 357, that a judgment is 
final only for its own proper purpose and 
object and no other. The suit now before 
the Court is against the heirs of Bakir Ali, 
whoso case is that he had a mowrosee pot- 
tah ; but the Deputy Collector had not power 
in the suit before him to adjudge that the 
tenancy was hereditary ; and if his judgment 
is to bo taken as being directly on that point, 
his is not a Court of concurrent jurisdiction. 
His finding upon the pottah, except so far 
as it is established the right of Bakir Ali 
to the possession of the land when he was 
ejected, must be considered a finding upon 
a collateral matter. 

In my opinion, therefore, the question 
referred ought to be ' answered in the 
negative. 

Jackson^ J . — I desire only to say that I 
do not dissent from tlie conclusion arrived 
at iu the judgment which has just bocu deli- j 


vered. The inclination of my own mind 
has been, as the observations which I made 
in referring the case would show, iu the 
other direction, and I confess that I have not 
yet felt sufficiently confirmed in the opinion 
which is now that of the majority of the 
Court to state it in language of express 
assent. 

Phear^ J . — This case is so nearly parallel 
with that which is reported in tho 8 
Weekly Reporter, page 175, that the reasons 
which I then gave for my judgment would, 
by the substitution of tho word pottah for 
bond, sorve to explain, almost precisely, the 
view which I take on the present occasion. 

The cause of action upon which tho pre- 
sent plaintiffs sue is that the defendants are 
wrongfully in possession of tho plaintiffs’ 
land, and are wrongfully withholding it from 
them. The answer of the defendants is that 
they are holding the land under a pottah 
which is mowrosee in its terms, and w^as 
granted to them by the plaintiffs. Thereupon, 
the plaintiffs wholly deny the genuineness of 
the alleged pottah, and require that an issue 
on this point be raised and tried between 
them and the defendants. The defendants 
maintain that this cannot be done, becanso 
an issue as to the genuineness of this very 
document was raised between them and the 
present plaintiffs in a former suit which was 
brought in a Court competent to decide 
the issue, and that it was then determined 
against the present plaintifis. It is admitted 
by the plaintiffs that this was so, and tho 
question before us is whether or not in view 
of the former determination of the issue the 
same issue can now be raised and tried a 
second time between the same parties. 

It appears that tho former suit, which is 
referred to, was a suit in the Collector's 
Court, wherein the relative situation of the 
parties was reversed ; the ancestor of the 
present defendants, namely, Bakir Ali, sued 
the present plaintifis, the Munduls, alleging 
that he was entitled to possession of the 
laud (which is now the subject of suit) as 
their tenant under the pottah now in ques- 
tion, and that they had illegally ejected him ; 
on this ground he sought the aid of the Col- 
lector to restore him to possession. The 
Mundles denied the genuineness of the pot- 
tah : the question thus raised, whether or ubt 
the pottah was genuine, was decided against 
them, and the Collector gave Bakir All pos- 
I session. 
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Now, it must be observed at the outset 
that the Collector's Court was a Court of 
limited jurisdiction, and that it had no 
power to determine between tlie parties a 
question of right to the land larger than the 
bare right to poBsmim, It so liappened 
that the plalntiiTs right to possession as he 
alleged it was clothed with mowrosee inci- 
dents, but the Collector's Court had no 
authority to determine whether such incidents 
existed or not ; and indeed it is for this very 
reason that the Miinduls are undoubtedly en- 
titled, notwithstanding the Collector's decision 
against thorn in the former suit to come into 
the Civil Court to have the question as to the 
mowrosee right tried in the proscut suit. If 
they aro here to be successfully met with the 
objection that the Collector has already finally 
determined the question of tlie validity of 
"the pottah, then it is obvious the result is 
that the Collector has indirectly, if not 
directly, determined a question between the 
parties, which was beyond his powers, and 
has in effect ousted the Court of superior 
jurisdiction, for the latter will have nothing 
left to it, but to, in effect, register the Col- 
lector's decision. This clearly cannot be j 
right. And the explanation is to my mind 
furnished by the discussion of the matter, 
which I offered in Mussamiit Edun's case. 
I will not now go over the same ground again. 
I will simply confine mysclf'^o saying very 
shortly that I think the decision of the Col- 
lector upon the issue which is now before the 
Court, although he was unquestionably com- 
petent to try that issue for the purposes of 
the suit before him, did not effect a m ad 
judicata between the parties for all other 
purposes, and this for both the reasons given 
by Sir W, De-Grey in the Duchess of Kings- 
ton's case ; first, the Collector had not con- 
current jurisdiction with the Civil Court to 
the full extent of the matter involved in 
that issue ; second, the issue as to the execu- 
tion and authenticity of the pottah was a 
question of evidence collateral to the matter 
which the Collector had to deteimine. 

I will add that, while it ia no doubt most 
important in this country ks in every other to 
give as much finality as possible to judicial 
determination of matters of dispute between 
parties*' if is especially necessary in view of 
the iWB^ency yery displayed by 

pur Tndian/Courts in the invastigation and 
afwJertaiumeVt^ pf facts, that we should be 
yratchful not shut out a litigant without 


good reason from an opportunity of showing 
the truth of his case, 

1 think the question put to us should bo 
answered in the negative. 

Markby^ J . — In this case, I also would an- 
swer the question put in the negative. But 
I base my opinion entirely upon the peculiar 
character of the Court in which the former 
suit was tried. It was a Court the jurisdic- 
tion of which is defined by Section 23 of 
Act X of 1859. In some of the suits enu- 
merated in that Section, it is obvious that 
questions of title must sometimes arise ; and 
it also appears from Section 103 that the 
Legislature contemplated that these questions 
would arise, and made special provisions, in 
case they should arise, that an appeal should 
lie to the ordinary Civil Court. It might, 
therefore, have been thought that the Legis- 
lature considered that questions of title could 
be finally adjudicated upon by suits institu- 
ted in these Courts. But the Privy Council 
have held in the case of Khoogowlec 
Singh vs, Hossein Bux Khan, 7 B. L. R., 
679, that the decision of a Collector in such 
a Court upon a question of title in a suit 
brought under Clause 2 of Section 23 of Act 
X of 1859, is not a decision of a Court com- 
petent to adjudicate on a question of title. 
It is true that this is only one of the reasons 
given for not treating the Collector's decision 
as conclusive in that case. It is true also 
that the suit which the Collector had tried 
in that case was for rent under Section 2, 
whereas this was to recover possession under 
Clause 6. But the expression of opinion as 
to the competency of the Collector is clear 
and distinct, and is in accordance with opi- 
nions of high authority which have been ex- 
pressed in this Court as is shown in the 
judgment of Mr. Justice Mitter. Nor is it 
possible to say that the Court which is in- 
competent to adjudicate upon questions of 
title in a suit for rent is competent to do so 
in a suit for possession. The ground of in- 
competenoy of these Courts, as pointed out 
by the Privy Council, is the special and 
summary character of their jurisdiction. 

Upon these grounds, I answer the question 
put in the negative. 

Ainsluj t/’.— I concur in the judgment 
delivered by the Chief Justice. 
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The 6th March 1873, 

Present : 

The Hon’blo Louis S. Jackson ami It. 

„ Dwarkanath Mittbr... j 

Case No. 361 op 1872. 

Special Appeal from a decision passed hy the 
Ojficiating Subordinate Judge of Chittagong^ 
dated the 2^Mh November 1871, affirming on 
review his former Judgment, dated the Ath 
July 1871, affiming a decree of the Moon- 
siff of Seetacoond, dated the 30i/i Novem- 
ber 1870. 

Slioikli Knlnmoodeen Daroga, 
plaiiitifF, Appellant, 

versus 

Nabab Alee and another, de- 
fendants Respondents. 

For Appellant. — Baboos Hurry Moliun 

Chuckerbutty and Aukhil 
Cliunder Sen, 

For Respondent. — Mr. H. E. Mendies, 

Tho Bale certifical'^ Laving declared the sale of the rights 
of a particular jiarty in tho land of which the identity, 
is not in dispute, the mere clrcunistanoo of tho right thus 
transferred is called by mistake by one narao instead of 
hy another, iiaarly importing tho aamo thing does not 
constitnto a difficulty in tho way of giving tlie purchaser ! 
poBHCBsion of tho land specially whore Iho land is further 
identified by the mention in tho sale certifleuto of the 
jurnah at which the judgment-debtor’s right whether 
talookee or otherwise is really hold. 

FlaintiiT brouglit this suit for possession 
of eight gundas of land as forming a part 
of two kanees soven gundas of land which 
he had pnrcliased at a public sale in execu- 
tion of a Ciril Court decree against tlie de- 
fendants. The sale certificate amongst other 
things, stated this: — “Plaintiff purchased 
the joiedahlholi right of Basarat Ali and 
“ Amiroddin Khan over two kanees and seven 
“ gundas of land bearing four rupees eleven 
** annas rent, and covered by the decision of 
“ the Principal Sudder Ameen, Moniroddin 
“ Khan Bahadoor, dated the 18th May 1858. 
* * * The right title and interest 

“of the debtors (defendants) in this land, 
“ are liercby transferred to the decree-holder 
purchaser.” The plaintiff alleged that he 
had obtained possession of his purchased 
land excepting the disputed piece, of which 
the defendants have retaiaeil possession by 
erecting a hut upon it. 

The defendants r.mongst other picas, 
alleged in the 2nd para, of their written state- 


ment, that the disputed land is, in fact, the 
land of their shikmee Talook, named Amlr- 
oodin Khan, that it was purchased by ( their 
ancestor ) Barasat Ali, and that they were 
holding it by inheritance under a shikmi- 
taluha Hght, And in the 4th para, of the 
written statement, the defendants contended 
that the Fysala alluded to by tho plaintiff, 
confirmed their ( defendants’ ) shikmi, Taluka 
right over the disputed land, that they had 
no joiedari right over the same, and as the 
plaintiff had purchased a jotedakhali right, 
he could not get anything under the pur- 
chase. 

The Moonsiff dismissed the suit holding 
that it did not appear that Amiroodin had 
any joiedari right ; that lie had a taluk, and 
that the decision of the Principal B udder 
Ameen of tho 18th May 1858 alluded to in 
the sale certificate, if properly construed, 
showed that Amiroodin had a shikmi Taluk, 
that as the plaintiff had purchased a joie 
dakhali right ovca the disputed laud, which 
was not in existence, he could not obtain tho 
land in suit. 

On . appeal by the plaintiff, Babu Bidhu 
Bbusan Banerjea, Officiating Sub-Judge of 
Chittagong, recorded tho following judg- 
ment ; — 

I “This suit was instituted to recover pos- 
“ session of eight gundas of land from 
“ out of two kanees and seven gundas pur- 
“ chased by plaintiff, in an execution sale. 

“ Defendant contends that tho land is his 
‘‘taluk interest, and not the jo to which has 
“ been sold and purchased by plaintiff. Tho 
“ Moonsiff has dismissed the suit. 

“ The point preferred in appeal is that 
“ whatever interest the debtor possessed has 
“ been sold including the disputed land. 

“ I think the ground of appeal is not 
“ weighty when it appears that the ex-parte 
“ decree for rent is not a material document 
“ for plaintiff ; the sale certificate does not 
“ specify the particular land in dispute, 

“ nor do the measurement papers clear the 
“ matter. Hence I am of opinion that 
“ there is no reason to interfere with the 
“ conclusion of the Lower Court. 

“ Ordered 

“ The appeal be dismissed, &c., <&c.” 

Baboo Huri Mohun Glmckcrbulty, on be- 
half of the plaintiff, special appellant, read 
out the 2nd and 4tU paras, of the written 
statement and the decision of the Moonsiff, 
and argued that there was no dispute ae to 




the identity of the lend, namely, that the 
land in suit waa a part of what had been 
purchased by the plaintiff* ; that the Moon- 
sifiTs decision was a little too strained in 
holding that the judgment of the Principal 
Sudder AraeCn established a shihm Taluka 
right and not a right. That by 

whaterer name the tenure may have been 
described, the plaintiff* has obtained the 
whole right, title and interest of the defend- 
ants therein, whether it Was Vkjote or shihmi- 
taluk { Vick William B. Manson vs, Qolam 
Eebria Moonshi, 15, W. R., p. 492.) 

Mr. H. E. Mendies, for the special respon- 
dents, contended that the plaintiff having 
purchased a joteddkkali right which was not 
in existence, could get nothing, that debtors 
might be injured and prejudiced by putting 
up for sale a mere jote right, while in 
reality it was a higher and better title, 
namely, a shikmi Taluka right. 

Baboo Hurl Mohan Ohnckerbutty was not 
heard in reply. • 

Louis S, Jackson^ J, — {Mitter J, Con- 
curring, ) 

The dispute in this case was as to what 
precisely the plaintiff had purchased at a 
sale in execution. The plaintiff sued to get 
possession of eight gundahs of land being 
as I understand only a small part of the 
lands which whether correctly or incorrectly 
described, were sold in tliat execution pro- 
ceed ing« In the sale certificate that which 
Js sold, is described as being a jotedakhilee 
right established by the judgment-debtor 
under a decree of the Principal Sudder 
Ameen of a certain date. 

The Moonsiff seems to have been at some 
pains to discover what was the precise 
nature of the right of the judgment-debtor 
which was sold, and he came to the conclu- 
sion that .it was a Shikmee talooka right, 
and then because the interest sold was des- 
cribed os a jotedaree right, he concluded 
that the Judgment-debtor's Shikmee Talooka 
right did not pass by the sale. This was 
objected to in appeal and the Subordinate 
Judge holds t^t tlie grounds of appeal is 
not weighty. 

We have been referred to a decision of a 
Division B^eh of this Court reported at 
page 490, W^hlj Ileporter, Vol. 15, in the 
ease of ^ W^lill^m Bi^ Manson against 
Qolam Moonshe^, in which one of 

the learned jihdges observes I think that 
** in looking to tlie sale certiffcate, we mast 

not merely look to the words of it, but we 


'^mnst endeavour to ascertain what was 
“ intended to be sold, a mere misdescription, 
‘‘would not defeat the purchaser’s right.” 
I should hesitate in assenting expressly to 
the doctrine there laid down, because tlm 
adoption of it might lead to dangerous 
consequences, but in the present instance it 
appears to me that the sale certificate hav- 
ing declared, the sale of the rights of a 
particular party in the land, of which the 
identity is not a matter in dispute, the mere 
circumstance that the right thus transferred 
is called by mistake jotedakhilee instead 
of by some other term nearly importing the 
same thing, does not constitute a difficulty 
in the way of giving the purchaser posses- 
sion of the land. The land 1 am told is 
farther identified by the mention in the sale 
certificate of the jummah at which the 
judgment-debtor’s right whether talookeo 
or otherwise is really held. This is more 
specially so as we find that the dispute 
merely relates to a small portion of the 
lands sold, the question being really whether 
that small portion was comprised within 
those lands or not. That being so, 1 think 
the judgment of the Lower Appellate 
Court affirming that of the Moonsiff must 
be reversed, and the plaintiffs suit decreed 
with costs. 


The 24tii March, 1873. 
Present : 

Tho Hou’ble J. B. Pueab and ) 

„ „ W. Ainslib, j ^ 

Case No. 640 op 1872. 


Special Appeal from an order passed by the 
Judge cf TirJwot dated the 20^4 December 
1871, aHirmi^ig the decree of tli>e Moonsiff of 
Tajpore dated the 29iA July 1871. 

Sookram Misser, Defendant ... Appellant ^ 
versus 

Mr. W. Crowdy, General Agent 
of Mr. Charles Alexander, 

Malik ot the Indigo Factory 
of Mouzah Athur Hurbuns 
Pergunnab Burael, Plaintiff, Respondent, 

iV Appellant. —Baboo Doorga Dass Dutt. 

Baboo Umbioa Churn Ba- 
uerjee. 
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When a plaintiff auee for a certain share of the rent 
which is allcMd to be due to him, and the defendant’s 
abjection is wat the plaintiff’s share in ihe state is less 
than what is claimed, it UoS on the pUintiS in such a suit 
ill support of the Hllegatious which he made relative to his 
cause of action to prove the extent of his share unless the 
defendant admits it to be that which the plalniiS alleges. 

Mr, Jmtice Phear , — It was no doubt a 
melancholy task for a Court which had to 
judge of facts to be called upon to come to 
a determination of fact upon such material 
as this record is made up of. But still 1 
think that the judgment of the Lower 
Appellate Court might certainly have been 
more perspicuous than it is. * As far as I 
understand the case the plaintiff claims 
under a Ticca pottah granted to him by 5 
or 6 out of several shareholders, the share of 
the rent which is said to he due to him from 
the defendant, another shareholder, in res- 
pect of the occupation of a certain quantity 
of the zeraet land which constitutes the 
holding of the combined share-holders. 

The first objection that the defendant 
makes is that the plaintiffs share in the 
estate is less than what ho states it to he, 
and the J udge says—^ Witli regard to tho 
first objection which contends that the plain- 
tiffs share is less than he states it to he, 

I have only to say that the defendant has 
failed to show what plaintiffs share really 
was or how it is less than the plaintiff makes 
it out to be.” 

This seems to be a somewhat strange 
mode of approaching the questions, because 
apparently the burden of proving the aflir- j 
mative of this question lay upon the plain- 1 
tifi'. I see nothing in the case which should 
induce me to think that the burden of dis- 
proving the plaintiff’s allegation lay on the 
defendant rather than that the burden of 
proving the affirmative of it lay on the 
plaintiff. 

The Judge goes on to say, —“the defend- 
ant liad full opportunity to prove this, and 
he should have done so as the matter of 
proofs lay with him (though it may be said 
it lay with the plaintiff)” I confess that I 
have been quite unable to understand this 
passage. Then the Judge says, — “seeing 
that his statement was not of such character 
as to throw the onus of proof on the plain- 
tiff with reference to Act X of 1859, he had 
no right to dispute tho share, for under 
Section 77 of that Act only an intervonor 
who had been injured could object, a ryot 
having no right to do so.” 

It appears to me that the Judge must 
have been under some misapprehension even 


os to what the case would have been if the 
pr^eedings had been taken under the pro- 
visions of Act X of 1859. A ryot who in 
such a case as this is resisting tho claim of 
a share-holder to rent, is, I apprehend, en- 
titled, if has good reason to do so, to make 
the plaintiff prove that which he alleges is 
the amount of his share. Of course if tho 
plaintiff comes into Court with any evidence 
which amounts to an admission on the part 
of the ryot of the extent of his share, there 
is m end of the matter on his side and the 
onus is shifted. The Judge remarks, — “ In 
such cases the onus would lie on tlie inter- 
vener.” In such cases, however, I apprehend 
the onus which would lie upon the inter- 
vener, would be merely the onus of proving 
that he was in bottd fide possession. Ho 
would in truth have nothing to do with tho 
question as to the amount of the plaintiff's 
share except so far as it might be involved 
in the question as to possession and enjoy- 
ment. 

The judge then goes on to say, — “As 
Section 77 has been omitted in Act VIII of 
1869, it' is difficult now for a ryot to object, 
but it would be unfair not to give him a 
fair chance — I hare therefore allowed him 
to object placing him in the position of an 
intervener making the onus of proof rest on 
him.” 

We thus come, it seems, to the reason 
which induced the Judge of the Lower 
Appellate Court to think that the burden of 
proving the affirmative of the plaintiff's cose 
lay upon the defendant. I am bound to 
say that I think his reasoning is insufficient. 
It appears to me distinctly that it lay upon 
the plaintiff in this suit, in support of tho 
allegations which lio made relative to his 
cause of action, to prove the extent of his 
share, unless tho defendant admitted it to 
be that which he the plaintiff alleged j but 
as I have already said, the first objection 
which the defendant made was an objection 
to the correctness of this allegation. 

The Lower Appellate Court next deals 
with the evidence of the defendant bearing 
upon this point. It says, — “ He has only 
cited two witnesses who merely state that 
plaintiff holds a 7 annas 3 gundahs shate 
in Ticca belonging to Shiboo Misset ; they 
do not say how they obtained this informSa-* 
tion which is moreover far too general. He 
failed to cite , any other share-holders he a 
witness, nor did he call for any Jutnupiar 
bundees from them or prove by the etidence 
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of ryots t1i4t the plaintiff only oollected 
rents for a 7 aiiiias 3 gandahs share. Under 
these ciroiimstances I doustder that on that 
point defendant has failed to substantiate the 
objections urged* 

Next, with regard to plaintiff’s pi^oof, I 
would observe that he files a Moonai|r’8 deci- 
sion, dated 6th June 1868 ( alluded to above) 
to prove his possession of a 9 annas 9 gan- 
dahs share. 

On appeal against that order defendant 
nipitted to raise any objection against the 
share; bis Vakeel too urged that that Jeci- 
slon had been reversed and that it should 
not be accepted as proof.” It was the fact 
that this decision was revei'sed ; but it was 
not merely reversod, it was set aside as hav- 
ing been the decision of a Court not having 
, jurisdiction to entertaiu and determine the 
matter in the suit. The Judge proceeds, — 
“I cannot consider that decision as full 
proof though it may be of use to the plain- 
tiff, for the defendant by his silence on that 
point acknowledges its correctness.” 

A decision, which is no decision at all, 
which has Imeu set aside by a superior Court 
on the ground that it was passed without 
jurisdiction, cannot be considered to have 
any probative force whatever between the 
parties. It . is true that silence on the part 
of a defendant during the trial of a case in 
regard to any matter brought against him in 
the course of the case might possibly be of 
some yalue afterwards irrespective of the 
decree as amounting to au admission on his 
part that that which was alleged and with 
regard to which he had kept silence was true. 
But I need hardly say that this is a very 
different thing from the issue which the 
Judge makes of the d^ree itself. The 
Judge goes ou to say ; — 

Besides this the plaintiff has cited a 
Patwaree and several witnesses to prove that 
be hes collected rents for the share which ho 
8ta1;ea he holds.’* 

That must mean if it means anything 
that he had collected rents in respect of the 
samp share from other ryots, for it is admit- 
ted on this case that no rents' have been 
collected by the plaintiff from the present 
4efenda|^t at a*>y^ time. 

Thep^ the says “ I find, there is a 

decisip of thO ZUl^i.JijigO dated 7th June 
187QAttj;a base Ir^u^ht against another 
dejNdant. holding A share. Thatf 

; shit being exp^tly 11*^® the' one under con- 
^deration helps to assist the plaiutiff, for the 


plaintiff in that case got a decree in accord- 
ance with the share he stated. It may be 
urged that the defendant being no party to 
that suit is not bound by it — no more he is. 

I merely say that it is unnecessary fojr a 
maliek to prove his share before every ryot — 
that fact being once proved is enough and 
will always stand good in suit against any 
of his ryots. This decides his share to be 
what it is,” 

So that it seems that the Judge after 
stating very correctly that the defendant 
was not bound by that decision he having 
been no party to it, goes on to dotermiiie the 
case upon the ground that he was bound by 
it, because the Maliok having once establish- 
ed his share in a former suit against another 
person is not obliged to establish the same 
against cyery one of his ryots, it stands 
good against any of his ryots iiiolnding 
therefore the present defendant. And the 
Judge concludes “ And the defendant’s 
objections are worthless and merely urged to 
to bar some of the years for which rent is 
claimed.” 

It is quite clear without any further dis- 
cussion that the J udge has committed error 
in passing to his conclusion in the way in 
which he has done, namely his conclusion 
I that the issue relative to the amount of the 
plaintiffs share was made out as between 
the plaintiff and the defendant in the way 
which he traced out. No part of the mate- 
rial to which the Judge refers, whether 
afforded on the side of the plaiutiff or on 
the side of the defendant, appears to me in 
the slightest degree to make out the alle- 
gations of the plaintiff on this head. 

It has been urged before us by the learned 
pleader who has appeared ou behalf of the 
respondent that, even if the Judge’s decision 
cannot be upheld upon the face of his 
judgment, still there is evidence on the 
record which is sufficient to support it, and 
that, if that is so we ought not here in 
special appeal to disturb it. In view of this 
argument we have had considerable part of 
the testimony of the witnesses in the Court 
below read to us. So far as we can under- 
stand that evidence, now if it goes the 
length which is necessary in order to prove 
the plaintiffs case in this particular, and 
I may add that it seems to me that the 
plaintiff has not set out on the right road 
to -obtain success of any sort in this litiga- 
tion, the evidence ou the record appears 
to disclose a somewhat complicated relation 
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as to occupation and liability to pay rent 
between tbe plaintiff (or rather his assignors) 
and the other shareholders. Even if he 
had succeeded in showing, as he does not 
seem to have done, what is the extent of 
the share which he has received out of his 
assignor’s share in the entire holding, and 
he has failed utterly in showing, in truth he 
has hardly made any effort to shew, how 
much land the defendant is occupying in 
excess of his proper share for which excess 
land alone he would be liable to pay rent 
to his co-sharers. It would segm that there 
was some recognized amount which each 
co-sharer was entitled, in, proportion to his 
share, to occupy without payment of rent, 
and so he would only be liable to pay rent 
at all when he occupied in excess of that 
quantity ; and further ho would of course 
be only liable to pay any given shareholder 
in actual money the difference between that 
which he was liable to pay and that which 
he was entitled to receive. None of these 
matters seems to have been euqnirefl into 
at all in the Court below, and 1 liardly see 
how they could havo been enquired into in 
a suit which lias been brought in the shape 
which this suit bears. It would seem to be 
almost necessary that aU the parties con- 
cerned should have been brought before the 
Court in one suit before their respective 
equities interse could be determined. 

I have made these remarks with regard 
to the character of the plaintiff’s claim and 
the circumstances under which the suit is 
brought, ill order to show that in my judg- 
ment the failure of the plaintiff to prove the 
particular share which lie had obtained in 
the property was merely the first failure in 
a series of steps which ho must take before 
he can make out that he is entitled to receive 
rent from the defendant and for which he 
has made no preparation whatever. 

This being so, it seems to me that there ! 
is no other course open to ns than to reverse 
the decision of the Court below ; and that 
while reversing the decision of the Court 
below, we must also dismiss the plaintiff s 
suit with costs in all the Courts. It is use- 
less to send ' back the case for any further 
proceedings to be takeiL 


The 27th Mabch 1873. 
p/'cscwi : 

Tlie Hon’ble Louis S. Jackson, \ ^ 

„ „ Dwarkanatu MrrrER j 

Case No. 285 op 1870. 

• 

Miscellaneous Regular Appeal from an order 
passed by the Officiating Judge of Ilooghly^ 
dated the i^th April 1870. 

Poorno Ohunder Mookerjoe and 
others, decreeholders, . . . Appellants^ 

versus 

Shekhur Cli under Hoy and others, 
judgment-debtors, ... Respondents. 

For Appellants. — Mr. Montriou, Baboos 
Eomesh Ohunder 
M It ter and Anund 
Ohunder Ghosal. 

For Respondents. — ^Mr. Money and Baboo 
Taruck Nath Sein. 

Wbon notices arc served on iudjment-dobtors and ike 
judgment-creditor persistently maintulns bis right to pi’O' 
ceod with the execution of the decree, the only inieronco 
which call be reasonably drawn from these circumstances, 
in the absence of any evidence to the contrary, is, that the 
pruceeditigs in question are hini&jUle^ and therefore sufficieul' 
to bar tbe operation of tbe law of limitation 

Omission to state spocifically the amount of costs and 
interest due under the decree is not suffluioiit to warrant 
the final rejection of iiii application for oxocutiuu of a 
decree. 

Mr. Justice Milter^ {JachsoUy »/., comiirHng.) 
— The main question we have to determine in 
this case is whether of no the decree which is 
sought to be executed by the Appellants, is 
barred by the provisions of the 20th Section 
of Act XIY of 1859. 

We are of opinion that this question 
ought to bo answered in the negative. That 
the decree was alive till August 1865, when 
a large sum of money was realized by the 
sale of certain properties belonging to the 
judgment-debtors, does not appear to be 
disputed ; and the question before ns is 
therefore reduced to this, — whether the 
applications for exeention filed by some of 
the appellants in March 1868, and the pro- 
ceedings which followed thereupon, are suffi- 
cient to ^ meet the requirements of the Sec- 
tion above referred to ? 

The learned Judge who tried this case in 
the first instance refused to give to the 
appellants tbe benefit of those appUcations 
upon the ground that they wore reiected by 
the High Court on account of certain defects 
and informalities mentioned by that Court 
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in its judgment But looking to the nature 
of those defects and informalities, we feel 
constrained to say that, the yiew taken by 
the learned Judge, is erroneous. That the 
applications in question were in the nature 
of proceedings taken for the purpose of 
enforcing the decree, does not seem to admit 
of any doubt, and if it be found Chat the 
applicants had acted in good faith and not 
merely with a view to save time, there seems 
to be no reason why they should not be 
allowed to rely upon those applications in 
answer to the plea of limitation raised 
against them by the judgment-debtors. 
Now the evidence bearing upon the last- 
mentioned point appears to us to be entirely 
in favor of the appellants. The defects on 
account of which the High Court threw out 
the applications of March 1868, do not, in 
' our opinion, tend to shew that the applU 
cants were acting in bad faith. Similar 
applications had been received and acted 
upon by the Court on several previous occa- 
sions, and there is, consequently, every 
reason to believe that the applicants were 
misled by the loose manner in which they 
had been allowed to proceed on those occa- 
sions. That they seriously intended to 
enforce the decree is fully borne out by their 
conduct. They caused notices to be served 
upon the judgment-debtors in the mode pre- 
scribed by law, and we farther hud that they 
persistently maintained their right to pro- 
ceed with the execution until the final re- | 
jection of their applications by the High 
Court, In the absence of any evidence to 
the contrary, the only inference which can 
be reasonably drawn from these circum- 
stanoes is, that the proceedings in question 
were bond fidCy and therefore sufficient to 
bar the operation of the law of limitation. 

The learned. Judge farther says, that the 
present application also is defective in as- 
mU(^h as it does not state, specifically, the 
amount of costs and interest due under the 
decree, We do not think however that 
those defects are sufficient to warrant the 
final rejection of the application. 

For the above reasons we set 4iside the 
decision of the Lower Court, and remand 
the case to that Court with directions to 
proceed itfttli it according to law. We think 
the paf tite ^ ought "to bear their own costs 
botK iii tlris Court and iin tHe Lower Court. 


Present : 

ThoHoa’ble J.B PHBARand \j^ 

„ „ W. Ainslib, j 

C/VSB No. 307 OF 1872. 

Miscellaneom Regular A ppeal from an order 
passed by the Subordinate Judge of Sarun, 
dated the 2olh September 1872. 

Mr. T. C. Leith bridge, Acting 
Manager of* the Raj Bitteali, 
deoreehokler, ... ... Appellant^ 

versus 

Rajah Saheb Prolad Sein, j iidg- 

raeut-debtor, Respondent. 

For Appellant. — Moonshee Mahomed Yaii- 
soof. 

For Respondent. — Mr. R E. Tvvidale and 
Bal)oo Taruck Nath 
Datt. 

Tho jiidijmcnt-croilitor is unquestionably entitled, in 
executing tho decree or order of tho Privy Council, which 
is not barred hj lapse of tiino, to get the hetiefit of the 
decrees or orders which that Privy Uuuucil decretal order 
afElrnied. 

The proceedings which are had In the High Court for 
tho purpose of getting tho Privy Council order sent down 
to the Lower Court for execution must bo tiilccn as proceed- 
ings bond Jlde, had for the purpose of keeping tho decree 
to which tho judgment-creditor is entitled, alive, no matter 
whether such proceedings are strictly logitiiuato or not. 

Mr. Justice Phear . — I think that this 
appeal ought to succeed on two grounds : in 
the first place, the respondent has admitted 
that the Privy Council decree or order can 
be executed as it has not been barred by 
lapse of time. If that be so, and inasmuch 
as it seems to me that the Privy Council 
order affirming the previous decrees must 
comprehend and embrace those decrees, it is 
somewhat incorrect to speak of executing 
those decrees as separate decrees, for they 
fall to be executed with the execution of the 
Privy Council order ; in other words, the 
judgment-creditor is unquestionably entitled 
in executing tho decree or order of the 
Privy Council to get the benefit of the 
decrees or orders which that Privy Council 
decretal order affirmed. To my mind it 
would be almost absurd if it were other- 
wise. 

The second ground upon which 1 think the 
appeal ought to succeed, is, that it seems to 
"me that the proceedings, which were had 
in this Court for the purpose of getting the 
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Privy Council order sent down to the 
Lower Court for execution, must be taken 
as proceedings hona fide^ had for the purpose 
of keeping the decree to which the judg- 
ment-creditor was entitled, alive. It is not 
necessary, I think, that we should say 
whether those proceedings were strictly 
legitimate or not. It may be or may not be 
that notwithstanding Section 2 of Act XXY 
of 1852, the mere regular and proper course 
for the purpose of getting the record and the 
copy of the Privy Council judgment into 
the Court which has to execute the decree, 
is to apply for that purpose in the first 
instance to the High Court. lu some cases 
1 imagine tliat it must be necessary to take 
that step, in as much as the Court of first 
instance would not be able to know what 
was the precise decree which it ought to 
carry out without the instruction of the 
High Court. However, as T have already 
said, 1 do not think it necessary to enquire 
in this case whether those proceedings were 
actually necessary for the judgment-credi- 
tor to take, because I think that they were 
bond jide efforts made by the judgment- 
creditor to enforce and carry into effect the 
order which ho had obtained from the Privy 
Council ; they were not in any way illegal 
or wrong. It seems to me that ho ought at 
any rate to have the benefit of them, if they 
save his time, notwithstanding the provi- 
sions of Section 2, Act XXV of 1852. The 
order, therefore, of the Subordinate Judge 
ought to be varied in this respect, that it 
ought to order execution of the first and 
second decrees, as well as the third decree, 
that of the Privy Council. 

The appellant must have his costs. Plead- 
er’s fees two Goldraohurs. 

Mr. Justice Ainslie . — I do not fool quite 
sure that the admission of the judgment- 
debtor in this case was not made on the 
understanding that the period of three 
years’ limitation does not apply to decrees 
or orders of lier Majesty in Council, and 
therefore I prefer resting the judgment 
entirely upon the second ground stated by 
my learned brother. 


The 17th April 
Fresent : 


1873. 


The Hon*ble W. Markby, 
„ £. G. Birch 


Judges. 


Case No. 436 op 1872. 

Special Appeal from a Decision passed hg the 
Additional Judge of Ilooghlg, dated the ‘ 
l^th September 1871, affirming a decree of 
the Moonsiff of Serampore, dated the 
Mag 1871. ' 


Brindabun Chunder Boy, 
Gopeekishen Gossamee and 
others, plaintiffs, ... Appellants, 


versus 

Mr. F. H, Follow, Chairman, 
and Mr. J. A. Hopkins, Vice- 
Chairman of the Principal 
Commissioners of the Town 
of Sbrampore, defendants,... Respondents. 

For Appellant . — Baboo Chunder Madhnb 
Qhose. 


For Respondent . — Baboos Unnodaprosad 

Bancrjee and Moliesh 
Chunder Chowdhry. 

Section 79 Act III of' 3804 B- C. docs not enthoriaa) 
Muuiclpal Commissioners to close a burniug'ground which 
biw been used for very many years, merely because they 
think that the burning of dead bodies is oifennlvo. 

The Civil Ooiirtn Cft this country have jurisdiction to 
cnq\iire into and control tlie action of Public Bodies where 
they have acted in excess or in contravention of the powers 
conferred upon them. 

The proceedings of the Municipal Commissioners though 
they are proceedings of a public body, are not tho proceed- 
ings of a Court. They are altogether exparto and informal. 

Mr. Justice Marhhy, — This suit was 
brought by Brindabun Chunder Roy and fifty- 
six other persons, inhabitants of Sorampore 
and Chatra against the defendants who are 
the chairman and vice-chairman of the 
Municipal Commissioners of the town of 
Serampore, asking for a decree maintaining 
and declaring their right to burn dead human 
bodies at a ghat known ns Kally Baboo’s 
Ghat, which the plaintiffs state to have 
been used as a burning ghat for about 200 
years, but which, on the 15th Septembeir 
1870, the defendant Mr. Hopkins, the vice- 
chairman of tho Municipal Commissioner^ 
ordered to be closed. The defendants in 
their written statements objected first, t^t 
no notice of suit had been served as re- 
quired by Section 87 of Act lU of 1864,^ 
Bengal Council ; and secondly, that the aoit^ 
was barred by the limitation prescribed W 
thut Section j and failing these objeetions 





they alleged thi^t the ghat had been closed 
under " the prorisions of SeotiolT; 79 of the 
lutftt-meationed Act. 

In their w^Hten statemMt the proceedings 
i^rhich teere takeu by^^the Municipal Com- 
missioners for elosmg the ghat are thus 
stated;— On the 22nd March 1864, the 
Brigadier General of Barrackporo for- 
** warded hW complaint to the deputy 
Magistrate of Serampore regarding the 
y nuisaiice occasioned by the burning ghat 
« opposite to Burrackpore Cantonment. 

Accordingly depositions of several officers 
“and gentlemen and that of several pro- 
“ fessod medical men were taken into con- 
“sideration; and after the selection of a 
suitable burning ghat so as to cause no 
nuisance to the inhabited portion as well 
“as to Barrackpore Cantonment, a report 
"“on the subject Was made to His Honor the 
“ Lieutenant-Governor of Bengal for tlie 
“ removal of the burning ghat. The reply 
“ from Government was received to the effect 
“thkt the ghat was to be removed, vide 
“accompanying Government letter No. 4006 
“(Exhibit No. 1) and Calcutta Ornette 
“ (Exhibit No. 2), subsequent to the Gov- 
“ erniuent sanction having been obtained, a 
“ notice was affixed on a conspicuous part 
“of the ghat for closing it, which, if re- 
“quired, may be proved eby evidence and 
“production of the copy book of notices 
« (Exhibit No. 3) kept in this office.” 

“The accompanying copies of evidence of 
“Dr. J. Sutherland, m. d,, Deputy Inspector j 
“General of Hospitals, Barrackpore, Dr. 
“ R. F; Thompson, Civil Assistant Surgeon, 
“ Hooghly, and Baboo Dwarka Nath Ghat- 
“terjee, Sub-assistant Surgeon, Serampore, 
Exhibits 4, 5, and 6), taken down in the 
“ case and authenticated by tbe vice-chair- 
“ man, which I think is admissable under 
“Act II of 1852, will prove the evidence of 
“ oo!i||»etent persons as the provisions of 
“ Section 79 of Act HI of 1864, requires 
“ taken down before the closing of the ghat 
“ was ordered.” 

Somewhat indefinite issues were raised 
upon thesq. allegations, but the result was 
that the Moonsiff held that the suit was 
hroughi uithin time, but that the notice of 
eult w^ InsulScienL also held that the 
ghali heeu clojed in accordance 
with thi pimvisiotts bt Sedtion 79 of Act HI 
Of 1884=; ^ aftd he distni^ed tlie suit. 

Oil appeal, ilte addii^ional Judge held that 
the hefleo of fSUii %as sn&ciohij hut he also, 


in effect, finds that the ghat had been legally 
closed under the prorisious of the Act ; and 
he dismissed the apfieal. 

The plaintiffs have appealed, and it is 
contended in Special Appeal that this deci- 
sion by the additional Judge is wrong in 
point of law, and that the proceedings of 
the Municipal Commissioner were illegal and 
void for two reasons ; first, because the order 
was made upon three reports, which not 
being on oath or affirmation were not “ evi- 
dence,” as required by the Act ; and secondly, 
because these reports, even if they are “ evi- 
dence” do not, as the Act requires, shew that 
this burning ghat is in such a state as to bo 
dangerous to the health of persons living in 
its neighbourhood. 

The documents, which the Municipal Com- 
missioners appear to have had before them 
and which they treated as evidence, vrere 
three certificates, which are as follows : — 

f 1) “ I, John Sutherland, m. d., Officiating 
“ Deputy Inspector General of Hospitals, 
“Barrackpore circle, do hereby declare that 
“ the burning of the dead bodies on the 
“ Serampore side of the llivor Hooghly oppo- , 
“ site, or nearly opposite the houses of Euro- 
“peau residents at Barrackpore, is regarded 
“ by myself and other residents of this part 
“ of the station as a disgusting and loath- 
“some nuisance. It was recently found 
“ necessary to shut all the doors on the river- 
“ side of my own and, 1 believe, other houses, 

“ to exclude the disgusting stench from dead 
“ bodies undergoing cremation.” 

“ The influence of such burning on the 
“health of the residents at Barrackpore 
“cannot easily be estimated, but I have no 
“ hesitation in stating that I regard the 
“ hurniny of dead bodies near to and 
“windward of the station as hurtful, and 
“ that in my opinion thd offensive gaseous 
“emanations resulting from the action of 
“ fire on human bodies, are injurious to the 
“ health of the persons within their influ- 
“ ence.” 

(2) “ I, K. F. Thompson, Civil Assistant 
“ Surgeon of Hoogbly, do hereby sincerely 
“ declare that the burning of dead bodies on 
“ the Serampore side of the River Hooghly, 
“is, in my opinion, not only highly prejudi- 
“cial to the health of the people in its 
“ locality, but also to the residents on the 

opposite side of the river at Barrackpore.” 

(3) “ I, Dwarka Nath Cbatterjee, Sub- 
7* Assistant Surgeon, Officiating Medical 
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<< Officer of Serampore, dp hereby declare 
that I consider the existence of so many 
“burning ghats along the Serampore and 
“ Ohatra banks ^of the river as a great nui- 
“sance, and that I believe one place, for the 
“ cremation of the dead at a convenient dis* 
“ tance and fenced on three sides by pncca 
“walls, will be an improvement on the 
“ present sanitary condition of the town.” 

The contention of the appellants is, “ that 
these documents are not evidence, because 
the word * evidence’ imports that the state- 
ment should be made under the sanction of 
an oath or some form of ^affirmation equiva- 
lent thereto as is required wheu evidence is 
taken in Courts of Justice.” 

The Additional Judge lirffe said as to this, 
that “ as the Municipal Commissioners had 
“no power to take evidence on oath on 
matters of this kind, the word ‘ evidence’ 
“ most clearly means evidence without 
“oath.” 

Possibly, if the fact was so, and the 
Municipal Commissioners had no power to 
administer an oath, the inference would be 
correct ; but I do not see why it is said that 
they have no such power. By Section 6 
every Commissioner for the purposes of this 
Act is vested with the powers of a Magis- 
trate under Section 23 of the Code of 
Criminal Procedure, and this would seem to 
be sufficient to authorize him to administer 
an oath, if the purposes of the Act require 
that he should do so. We must, therefore, 
consider the meaning to be attributed in 
this clause of the Act to the word ‘ evidence,’ 
which appears to me to depend upon 
whether or no the procceeding to be taken 
under this Section, is, or is not, a judicial 
procceeding. If it is, then, upon the prin- 
ciple upon which the case in the 12th 
Weekly Reporter, page GO, Cidminal Rulings, 
appears to have been decided by the Pull 
Bench, the evidence must be taken on oath. 
If it is npt, then 1 think the Municipal 
Oomiuivssioners might act upon these reports, 
if they deemed them to be trustworthy. 
It seems to me that this is not a judicial 
procceeding. No provision is made for 
enabling any person as of right to appear 
and shew cause against the order which the 
Municipal Commissioners may be about to 
make, or even for any notice being given as 
to the intention of the Municipal Commis- 
sioners to take steps to close the ghat or 
burial ground. No certificate or formal 
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decision of finy kind is required, and thotifh 
it is true that tho Acts of the Municipal 
Commissioners under the Section may in,ter- 
fere with private rights which ar^hfebly 
valued, and though it would, in my opiniau, 
bo wise and prudent that they should give U> 
their procceeding 8 the utmost publicity, and 
give to the persons interested an opportunity 
of being heard, yet, when tho Act does not 
require any of the other usual formalities of 
a judicial procceeding, I do not think the 
single requiiement of an oath' or affirmation 
Was intended to be retained. Of course, I 
do not moan that tho answer to a casual 
inquiry even by a competent person would 
be evidence which the Municipal Commis- 
sioners could act upon. But I think regular 
reports signed by medical men constitute 
the evidence of competent persons within 
the meaning of tho Act, 

With regard to tho other objection, that 
even if a report not on oath can be treated 
as evidence, still these reports do not consti- 
tute any evidence that this ghat is in a state 
dangerous to the health of persons residing 
in the neighbourhood ; it is obvious that 
there cannot be any consideration in the 
present suit of the sufficiency of the inform- 
ation upon which tho Municipal Commis- 
sioners acted. ^Iie only thing that could be 
considered in this suit is, whether there 
were before tho Municipal Commissioners 
any materials upon which they could, and 
upon which they did, come to the conclusion, 
that this ghat was in such a state as to 
be dangerous to the health of persons living 
in the neighbourhood. It is contended that 
there were not, because these reports shew 
no tiling whatever as to tho state of this 
particular ghat, and could not possibly, upon 
any construction of them whatsoever, lead to 
the conclusion, that this burning ghat was 
in such a state as to be dangerous to health. 
At any rate if that is not precisely what is 
contended, that is what the plaintiffs must 
establish before the order of the Municipal 
Commissioners can be questioned. It was 
assumed by the appellants that the l^htoe 
reports above sot out were the only, evidence 
before the Municipal Commissioners^ and the 
arguments of the respondents liav^i proceeded 
throughout upon the same assumption ; jahd 
of •course the evidence taken at this trial 
can only affect tho question, now before ;«s 
as shewing what the proceedings of , the 
Municipal Commissioners really were.> We 
have therefore to consider what these three 
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tBports amouut to, and they certainly do 
appear to me to ehaw nothing wbateror as 
to the state of this ghat, la fact, these 
reports, as well as the inquiry, seem to me 
to be addressed throughout to the wrong 
question. The question under the Act is 
hiOt as to the practice of burning or burying 
dead bodies, but as to the locality where the 
burning or burying takes place. If the 
burial place is So surcharged, or from imper- 
fect burning or some other reason there 
is such an accnmnlation of that which is 
noxious in a burning ghat, as to be danger- 
ous to the health of persons living in the 
neigbourlmod, then, after providing another 
suitable place, the burial ground or burning 
ghat which is in this objectionable state 
miay be closed. But there is no power to 
interfere with the practice of burying or 
burning, so long as the burial ground or 
or burning ghat is not itself in a noxious 
condition. 

This is analogous to the provisions of 
the Public Health Act in England where 
a similar power is given to close a burial 
ground, but only in case it should be found 
to be in a state dangerous to health by 
reason of its being surcharged ( Section 11 
and iS Viet c. 63 s. 82 ). 

In a case where no formal proceeding of 
any kind has taken place, it is not very easy 
to ascertain exactly what haS been done ; 
and wo ought not to declare the proceedings 
of a body having important public functions 
to perform to be void, unless it is quite clear 
that they have failed to comply with the 
provisions of the law. But it appears, I 
th'mk, from all the evidence that the Muni- 
cipal Commissioners have throughout misun- 
derstood their powers under this Section. 
The matter appears to have originated in a 
complaint of the Officer commanding at 
Barrackpore, who, of course, could not be 
i^eeted by the state of the ghat, but only by 
the practice of burumg ; and to this point 
tha attention of the Municipal Commissioners 
eeems to, have been directed throughout. 
This appe^i^s very clearly from Qie deposition 
c| thie Mr. Byland, who con- 

ducted, ^esept^c|^^ He appears to 
haye |[|td:ike,evidepce of his own senses that 
thest^ljt was highly 

disa^eeni^e* Btii Jn company with 
one of iy mbdical hq inspect the 
, ghat, he says, ” I d|d not then fneU anything 
^‘inasmuch as there Was' no body bpttiiug/’ 


This I think shews the light in which the 
matter was considered by the Municipal 
Commissioners, and 1 think it is impossible 
upon the three reports upon which they 
acted to carry the matter farther than that 
in the opinion of these three gentlemen, the 
practice of burning dead bodies any where 
is prejudicial to the health of persons living 
anywhere in the neighbourhood. In fact, 
these three reports would apply just as well 
to any other burning ghat in Serampore 
which the Municipal Commissioners wished 
to close as to the one which is the subject 
of this suit ; and if we hold the proceeding 
of the Municipal Commissioners in this case 
to be valid, we shall in effect hold that they 
have power under this Act to prohibit intra- 
mural burning and burying altogether. 

It appears to me, therefore, that we are 
bound to hold that there was not before the 
Municipal Commissioners any evidence of 
such a nature as the Act requires, and that 
their proceedings under Section 79 were, 
therefore, invalid, , 

The .defendants, however, have now taken 
for the Hrst time an objection that no such 
suits as the preseut will lie. They did not 
raise this question in either of the Courts 
below, but they now contend that this Court 
has no jurisdiction to iuterfero with the 
action of a public body, that no person can 
I maintain a suit for the mere declaration of 
a public right, but can only maintain an 
action for damages when he has himself 
suffered some injury. 

There being absolutely nothing analogous 
to the position of the parties in this suit 
under the Hindoo Law, and the institution of 
a body of Municipal Commissioners with 
large sanitary powers being a purely Euro- 
pean institution, we are' compelled to look 
for analogy ip the law of England where 
such an institution is well known and estab- 
lished, now the general jurisdiction of the 
Courts of Law in England to inquire into 
and control the action of j^blic bodies 
where they have acted in excess or contra- 
vention of the powers conferred upon them 
is undoubted. I need only cite as an exam- 
ple the observation of Lord Justice Turner 
in Biddulph versus The St, Georges’ Vestry 
2o, Law Journals, chapter 4X7, where, though 
in that case the learned Judge thought the 
Uoiftt ought not to interfere, he takes care 
to say, “ Now I am very far from thinking 
^ that this Court has not power to interfere 
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with public bodies in the exercise of 
powers which are conferred on them by 
** Act of Parliament. I take it that it 
** would be within the power and duty of 
this Court so to interfere in cases where 
there is not a bond fide exercise of the 
power given by' the Act of Parliament, 
and I should be very sorry to be supposed 
to entertain the notion that public bodies 
under the general power given them by 
Act of Parliament, can do whatever they 
** think right.” I think the same principle 
would apply here. It should* of course, be 
presumed that a public body of this kind 
acting on behalf of the public are acting 
bond fide; and their whole conduct must be 
looked to in order to see whether they have 
substantially complied with the powers con- 
ferred upon them by the Legislature. But 
it is obviously necessary that there should 
be some control over persons exorcising such 
very large arbitrary powers, and that they 
should feel that tlieir conduct is liable to be 
investigated botli ns to its good faith and as 
to their action being within tlie limits of | 
their powers. 

It is said that the Act of the Municipal 
Commissioners has in this case been sanc- 
tioned by the Lieutenant-Governor. But 
I must observe that on the evidence it 
appears that this sanction was accorded upon 
a letter which states that the burning ghat 
has been deemed in the opinion of Dr. 
Sutherland, the Inspector General of Hos- 
pitals, Dr. Thompson, Civil Surgeon of 
" Hooghly, and Baboo Dwarka Nath Chat- 
terjee, Sub-Assistant Surgeon of Serara- 
pore, who visited the place to be danger- 
ous to the health of persons living in 
“ the neighbourhood.” I cannot, however, 
find anytliing ( as I have already said ) 
in the report of either of these gentlemen 
as to this particular burning ghat, and such 
a statement was calculated seriously to mis- 
lead any, person to whom it was submit- 
ted. Moreover, 1 am not prepared to say 
that the sanction of the Lieutenant-Gover- 
nor is conclusive. The responsibility of 
the proceeding does not rest with the 
Lieutenant-Governor, but with the Commis- 
sioners, nor has the Lieutenant-Governor 
mj power in this matter, except that which 
he derives from tho Act; and even in a 
case where a certain act was done by the 
express Order of the Secretary of State 
under the authority of Her Majesty in Coun- 
cil, the Court of Queen^s Bench declared the 


act illegal. Dodd n, Pontee, Law Reports, 
Vol. T, p. 347. * 

It is possible that in England in a ease 
similar to the present, the% suit would have 
to be brought in the name of the Attorney 
General which in practice amounts to the 
same thing as saying that the Attorney 
Generars consent must be obtained to the 
bringing of the suit. No doubt that operates 
as some security that the proceeding is a 
bond fide one. In this country there is no 
officer in the position of tho Attorney Gene- 
ral whose sanction the parties conld obtain, 
though I do not doubt that the Court itself 
could refuse to interfere if the suit were 
vexatious or harassing, or not for the public 
benefit. Here there is no suggestion of the 
kind, the conduct of tho plaintiffs having, 
as far as I can see, been straight forward 
and moderate throughout. It is perhaps 
hardly necessary to point out the difference 
between the proceedings of a body of Muni- 
cipal Commissioners and the proceedings 
of a Court. Of course if this were tho 
proceedings of a Court acting judicially, wo 
could not interfere nor would our interference 
be necessary, because then, no doubt, the 
proceedings of the Commissioners wonld be 
conducted in a wholly different manner. 
There would be a hearing ; evidence and ar- 
guments would be heard on both sides ; 
and there would be a formal determination, 
in all probability subject to appeal. The 
act of a Court of competent jarisdiction 
cannot be set aside by another Court, except 
upon appeal or under some special powers 
of superintendence and control ; though it 
may come to be questioned when any person 
calls that act in aid for his own protection. 
Bat the proceedings of the Municipal Com- 
missioners though they are proceedings of 
a public body are not the proceedings of a 
Court. They are altogether exparate and 
informal. 

The only alternative remedy is that sug- 
gested by the respondents in the argument ; 
namely, that the question should bo tried 
when an attempt to burn a body was made 
and interfered with. But besides that it is 
obvious tliat such a remedy would be wholly 
inefficacious for those whose rights are inter- 
,fered with, it would also be highly in<«>n- 
Venient for the Municipal Commissionera* 
who, before the question could bo detei^ihM, 
would be exposed to a vast number of silita; 

We think the conrse taken by th^ 
tiffs a much more reasonable one.^ ^^y 



1^0 . TBS OBSEBVBB. EuU^s. [ 


presented a p^Utian to the Mualeipul Com- 
fn}s$ioa^r% before the act Was done of whidi 
they cou^pUIn^, and, wlien that waa not 
«omp!ted with, they have submitted the action 
^ the Coimnissidtiors once for all to the 
eohsideratioa of the Civil Court. 

For these reason^ I think the decrees of 
♦he Lower Courts ought to be reversed ; that 
it ought to be declared that the order of the 
Municipal Commissioners under which this 
burning ghat was closed, was illegal, and 
that the plaintiffs have a right to burn 
dead bodies at,, this ghat, the order of the 
Municipal Commissioners no1;with8tandmg. 

’ Mt, Justke Birch.— It is difficult to ascer- 
tain from the record what steps were taken 
by the Vice-Chairman of the Municipality 
before he ordered this burning ghat to be 
closed, There seems to have been nothing 
analogous to a judicial proceeding. No 
notice was served on the proprietor of the 
ghat, no opportunity was offered to him of 
ehowing that there was nothing in the s^ate 
of the ghat to warrant the interference of 
the Municipal Commissioners. No com- 
plaint appears to have been preferred by any 
df the persons residing near the ghat. The 
Officer, commanding at Barrackpore on the 
opposite side of the river, appears to have 
‘been the first to complain of the burning of 
bodies at this ghat as a nuisance.’* The 
gliat had been used for a great many years I 
( the plaintiffs say 200 ) for cremation, and 
no cotnplamts appear to have been made by 
the residents . of Barrackpore in previous 
years. Early in 1864, the ghat was suddenly 
closed by the Deputy Magistrate, but his 
proceedings were quashed upon their being j 
brought to the notice of this Court. The 
-Court remarked that “ proceedings taken 
^*xwith a view to stop such a long standing 
•^^praotioe must be conducted strictly accord- 

ing to the Law, and evidence should be 
as to the cliaraeter and effect of the 
« nuisance of which complaint is made.” 
Bhortly aftei* this the Municipal Act was 
extended to Berampore, and early , in 1866 
1;he Municipal Commissioners appear to have 
.<^termiued fk) preyen^^ the burning of bodies 
<at this mii mthey ghats, The Deputy Ins- 
peotor Qenetal 0^ Hospitals; pn tim 0th 
oent hi tbo^ Commissioners a 
written dwAaratloB ^e burning of dead 
b^ies p* j(^ Sei^por^e sidovof the river, 
neatly 6ppeatte t|te. houses of the Euto^eau 
Vitsidents at was 'Regarded by 


himself and other residents at that part of 
the station as a disgusting and loathsome 
nuisance,” and was in his opiniozi hurtful 
and injurious to the health of persons within 
the influence of the gaseous emanations re- 
sulting from the action of fire on human 
bodies. This document and the certificates 
Of the Civil Surgeon of Hooglily, and the 
Sub-Assistant Surgeon of Serampore only 
go to shew that in the opinion of these 
gentlemen the burning of dead bodies on 
the SerampoTO side of the river is a nuisance 
and prejudicial to the health of people resid- 
ing near the ;ghat and on the other side 
of the river opposite thereto. Jliere is 
nothing in any of these opinions as to the 
state of this particular burning ghat. In 
1868, the Vice-Cluiirman of the Municipality 
appears to have taken action on those do- 
ouments and to liave reported that the ghat 
Was deemed dangerous to the health of per- 
sons living in the neighbourhood ; in due 
course the sanction of the Local Govern- 
ment was obtained to the closing of the burn- 
ing ground, and an order prohibiting crema- 
tion was affixed on the spot on the 24th 
June 1869. The proprietor of the ghat, on 
j the 24th August following, submitted to tlio 
Vice-Chairman a carefully-worded protest 
against the order of prohibition, and prayed 
for a reconsideration of vtho order and refer- 
ence to higher authorities. This application 
was not attended to, and the parties agrieved 
by the order were compelled to resort to the 
Civil Court. 

The defendant the Vice-Chairman con- 
tends that he had lawful power to prohibit 
the burning of dead bodies at this burning 
ground, and cites Section 79 Act III of 1864 
B, 0. as his warrant for what he has done. 
Tliat section does not authorize Municipal 
Commissioners to close a burning ground 
which has been used for very many years, 
merely because they think that the burning 
of dead bodies is offensive. It a%iws them 
to interfere only when it shou appear to 
them upon the evidence of competent persons 
that any burning ground is in such a state 
as to be dangerous to the health of persons 
living in the neighbourhood thereof. The 
condition precedent to their taking action 
under the law from which they derive their 
IS wanting jn this case. The 
yiee-Cbairman had before him no evidence os 
to tim state of this burning ground. Assum- 
ing that tbo , reports of the Medical officers 
submitted were eyidence they say nothing 





1873. J Civil THE LAW OBSEUVER. MuUngB. 131 


as to the state of this burnmg ground, 
and the Vioe-Chairman was clearly in error 
in reporting to the Commissioner that the 
burnmg ground hod been deemed on the 
opinion of the Medical officers consulted 
to be dangerous to the health of persons 
living in the neighbourhood.” The defend- 
ants plea that the action of Municipal 
Commissioners cannot be questioned in the 
Civil Court is one which 1 cannot allow. 
The right to compensation contemplated in 
Section 87 of the Act as accruing to persons 
sustaining injury from tlie esTereise of their 
statutory powers by Municipal Commis- 
sioners not the only relief. The restrain- 
ing and regulating jurisdiction of the Civil 
Courts of the country extends to Municipal 
as well as other public Boards. It would 
be dangerous to leave the power conferred 
on Municipal Commissioners free of all con- 
trol, and it is for the Civil Court to deter- 
mine whether the Commissioners have acted 
in excess of the statutory powers entrusted 
to them. Numerous cases might be found in 
the English reports showing how the Courts 
of Law interfere to restrain public Boards 
and Commissioners from acting in excess of 
their statutory powers. It they exceed those 
powers their orders are iilfva vires, and will 
be set aside. The same principle must guide 
ns in disposing of this case. It is, probably, 
tlic first of its kind that has come before 
the Courts in tliis country, and it has been 
carefully considered. The argument that 
has been urged before us on the part of the 
defendants, has been similar to that used in 
the case of Tinkler v, Wandsworth Board 
of Works, De G. and J., Vol. 2, p. 2(>1, 
there it was argued on behalf of the defend- 
ants that the Board were the proper Judges 
of the state of a particular property upon 
which they found what they considered a 
nuisance, and were the proper persons to pres- 
cribe the remedy, and it was further contended 
that public bodies while acting within their 
statutory power could not be interfered with 
by the Courts on the ground that they are 
not exercising a sound discretion in their 
proceedings. It was held by the Court of 
Chancery that the Board of Works had ex- 
ceeded their statutory powers and had acted 
ulti'a viers. 

Lord Justice Turner’s judgment concludes 
with these words which are as applicable to 
the Municipal Commisylouors* of Berarapore 
as they were to the Wandsworth Board of 
Works: ‘^It may bo as well to caution 


these . defendants that entrusted as they are 
with very extensive powers, it is their bounded 
duty to keep strictly within those powers 
and not to be guided by any fancied vio^ 
of the spirit of the act which confers them.’^. 

Buraing grounds must according to the 
custom of the country be allowed. Muiiioi-* 
pal Commissioners have full power to ensure 
that they are kept in proper coiiditiun, but 
they are not authorized to close them except 
under the circumstances set forth in Section, 

79 Act III 18(54. I consider that the de- 
fendant has exceeded his statutory j>owers 
in acting as he has done, and I concur with 
my learned colleague in holding that the 
burning ground was illegally closed and. 
that the illegal i)rder mns^ be declared null 
and void. 

The 19th April 1873. 

Present : 

The Hon’blo F. B. Kbmj' and ) r„ / 

„ „ F. A. Glover 

Special Appeals from a Decision passed hi/ the 
Subordinate Judge of SgVwt, dated the 
Apyil 1872, vmiifijiug a decree of the 
Moomiff of Rmsoolgmge, dated 23rdf Janu- 
ary 1871. 

Oasis No. 958 of 1872. 

Mahomed Ashruf, (dofendaut) ... Appellant, 
versus 

Brcjeslmrco Dassee and others, 

(plaintiffs) ... Repondenis. . 

Case No. 959 of 1872. 

Mahomed Ashruf, (defendant),.. Appellant, 
versus 

Ramiiarain Deb and others, 

(pliiintiffs) ... Respondents, 

Case No. 9G0 of 1872. 

Mahomed Ashruf, (defendaut )•■• Appellant, 
versits 

Hajkisseii Deb and others, 

(plaintiffs) ... Respond^nU. 

Fm' Baboos Sreo Nath Dass and 

Orishchunder Ghose. 

For Respondent8,-^^^hoo& Bama Chutn Ba- 
norjeo. 

Gya SUnidh is a legal necessity for whiclia 

widow can dieuAte a portion of lier estate. 

Mr. JiMtice 6*Zo»«'.--TnBSB wa cogsfite' 

appeals. The plaiutiff i8> purehasM Itm 


EuUngs. 


the revemoiiaiy heir of one Mndon Mohun^ liitely bound to do so^ — ^it is, I should say, one 
ana. m that capacity sues to recover posses- of those ceremonies for the duo perfonnanoo 
sipn of three email plots of land belon^ng to of which a widow might fairly and properly 
Mwun Mohun s . estate, the widow having alienate a moderate portion of her late bus- 
j i. * . , . band*s estate, but that she would not bo 

J he aeienaant claims by purchase from an justified in disposing of the ontirl property 
original purchaser from the widow tTuiipria, for that object, ( Vyvastadurpuna 63, Vo- 
and alleges that the latter sold the land for lume I,) 

purposes which the Hindoo Law allowed. The Subordinate Judge must decide there- 
paymetit of her husband’s debts, per- fore on the evidence, whether the defendant 
jormance of hisSradh at Gya, and marriage of has proved that there was any necessity for 
msoaughter. selling those three plots of land, for the 

.Ijie.MQonsiff held that there was no proof purpose of providing funds for the Gya 
of any necessity to sell, and no proof that Sradh which would no doubt involve the 
the laud was sold cither for Mudun Mohun’s question whether Mnddiiii Mohun left other 
aebts or for his daughter’s maiTiage. He property from the income of which the pil- 
mused to allow the performance of the Gya grimage in question might have been per- 
. mi I * justifying a sale. formed without selling the landed estate. My 
ffTu upheld the order own impression after reading the Subordi- 

of the first Court. Judge’s judgment, is, that ho found 

The before us in Special Ap- that there was such an income, but the 

peal IS that the Subordinate Judge did not wording is not, I admit, very clear, 
take into consideration, the question whether it has been said that the defendant will 

perform have great difficulty at this distiiuce of time 
her Imsbands Sradh, and whether there was in proving what is necessary. No doubt he 
a sumcieut necessity according to Hindoo have great difficulty— and so far as I 
Law for her selling property to enable her have seen the evidence I doubt whether any 
to do sa The appellant also objected that decision on this point could be come to. 
the ^subordinate Judge had given no opinion But the defendant is himself to blame. It 
as to the necessity of the Gya Sradh. ig ( 5 ]ear from his witteu statement that ho 

fa ^ much probability of know what he had to prove, and if his wit- 

the S|)ecial Appellants’ gaining any thing by nesses do not in the opinion of the Siibordi- 
^ remand, but at the same time I think he nate Judge prove it, he cannot complain if 
has a ask it. The Suboi-dinate his judgment is against him. 

j decided that there was no proof AH purchasers from a Hindoo widow know 
of Muddun Mohuu’s having left debts nor or ought to know by this time the extreme 
that the marriage expenses of his daughter risk of such a transaction, and, if tliey 
required the sacrifice of his landed property, choose to run it, and to bu 3 »^, without con- 
Dut he has not found on the other alleged suiting the next heirs, or without taking 
ne^sity, v^^., the Gyah Sradh. some further stops as would enable them at 

JNow according to Hindoo ideas, the per- some future time shoxild necessity arise, to 
lorc^ioe of a deceased husband’s Sradh at prove that they made diligent and careful 
Gyah, would be a very proper and reasonable enquiry as to the existence of a legal ncces* 
necessity m ^ much the soul of the gity before buying, they must take the conse- 
d^eseed IS ^ppqsed to be greatly benefitted quonces. The defendant here is rather in a 
thewby. Such a pilgrimage would un- worse position, as he is a purchaser from the 
doubtedly be a religious purpose supposed to original buyer. However, if he considers 
conduce the spiritual welfare of her husr that there is sufficient eyidenoe on the record 
baud whioh^ wouM give a widow a larger to enable the Subordinate Judge to decide, 
power ^an she would ordi- that there was no income from Mudun Mo- 

nardy uav^ ( Collator of MospU^ hun’s pstate, and that the only way for the 

a^ly; Veuhi^;'.Hai?auj3af^ 2 Weekly Re- widow to perform the Gj^a Sradh was to 
potte^^P. 64)* I ao not understand, sell the land; he is entitled to ask for a 
^ 'the S<adh to Gya. can be jremand for the purpose of supplying the 

^put any higher; t^n d veiy neoessaiyiand ‘ 

A. ^idpw blight If the Subordinate Judge considers that in 
P jis to perform It, but she is not abso- respect of any of lAie three plots, there is 


1873 .] Civil 


THE LAW OBSBEVBE. 


jimtngs. 


JUW 


*evidenc6 sufficient, he wUl dismiss the plain- 
tifiTs claim so far— it being, I consider, a 
reasonable necessity according to Hindoo 
Law that a widow should perform her hus- 
band’s Gya Sradh, if circumstances render it 
practicable, and that she may for this pur- 
pose alienate at least a portion of his estate. 

Costs will follow the result. 

Mr. Justice Kemp . — I concur. 


The 23iid April 1873. 

Preemt : 

The Hoii’blc Sir Richard 

Couch, Kt., ••• Chief Justice. 

The Hon’ble Loois S. Jackson atid 1 
„ „ Dwarkanatu Mittbu J 

Case No. 12 op 1872. 

Regular Appeal from a Decision passed Ig 
Second Subordinate Judge of Zillah 24:- 
Pergunnah^, dated thi V2th of October 
1871. 

Rally Prosuuno Bose, plaintiff,... Appellant^ 
versus 

Dinonatli Bose Mullick, de- 

fendant ... Respondent. 

ForAppellant.-^\x. J. T. Woodroffe, Ikboos 
Mohesh Chunder Chow- 
dhry and Anund Chun- 
• der Ghosal. 

For Respondent,— ‘Tinhoos Sreo Nath Dass 
^ and Bhogobutty Churn 

Ghosc. 

ti*® 

Under Be®t«“ mav SMsmSb it for exoliution to 

Ser^o"®" ““ 

local jurisdicUon. 

Tlse Chief Justice Jackson and MMer, 

T J concurring. — ^Thb facts of this case 
arn that the Laud Mortgage Bank having 
:itaitd a decree in the CoVt of 24-Pergnn. 
nMis against Hube^ul Hossdu aud ^ 
Dureentun Nissa Bibee %2,48,991 4 J, 
principal and interest, and Us. 4.493 13 
posts and interest, applied to that Court 
fOT execution of the decree by attachment, 
and sale of a dwelling-house and land lu 
Bhowanipore, in Zillalt 24-rorguuuahs, and! 


of property described os lot Khosdaha, Per- 
gnnuah Khosdaha, in Totyee No. 298, in 
Zillah Nuddea, the Government Revenue of 
which is Rs. 11,261-11-4. On ihe 25th tof 
August 1869, it was ordered that tho^ pro- 
perty situated within tlie local jurisdiction 
of the Court of 24-Pergiinuahs should bo 
attached. On the 26th of August, the 
Land Mortgage Bank by its manager peti- 
tioned the Judge that the property in 24- 
Pergunnohs be not sold, and a certificate 
be granted as regarded the property situated 
in Zillah Nuddea, for the attachment and 
sale thereof in that Zillah. On the Ist of 
September, it was ordered by the Judge of 
24-Porgnnnoli3 that the original certificate, 
copy of the decree and copies of the two 
petitions should be sent to the Judge of Zillah 
Nuddea, and the case should be struck off 
from tbo file of the cases ponding decision 
in that Court. The attachment and sale of 
the property in •24-Pcrgunnah8 was not pro- 
ceeded with. Tlio striking of the file of the 
Court seems to have boon improper, and, wo 
fear, was caused by the very prevalent de- 
sire to shew as few pending suits as possible. 
The certificate of tho Judge of 24-Perguu- 
dated tho 1st of September, states that 
no portion of the amount of the decree had 
been realized by means of that Court. The 
Land Mortgage Bank thereupon applied to 
tho Subordinate Judge of Nuddea for execu- 
tion of the decree by attacliinout, and sale of 
the ri"ht title and interest of the judgment- 
debtors in “ Kisniut Khoslidaba lying within 
thannab Gyeghata, mehal Na 298 of tho 
Toujee of tho Collectorate of this Zillah, 
the Oovernmeut revenue of which is 
Us. 11 261-4-4, and which is recorded in tho 
name of “Hubeebul Hossciu.” It was ae- 
eordiiK'ly attached and sold by auction to 
the re^spoudont for Rs. 3,00,100. Kismiit 
Khosdaha consists of sixty mouzahs, eighteen 
in zillah 24-Pergunnah8, and forty-two in 
Zillah Nuddea, tho whole being entered m 
the Towjeo of the Collectorate of Nuddea 
as “ No. 298. Pergunnah Kismut Khosdft||», 
talookdar Hubeebul Hossein Governttwik*;*^- 
venue Us. 11,261-14-4." Hubeebul 
applied under Section 256 to have sMe 
set aside ; and the case was tried on the 14th 
of April 1870, when the Subordinate Judge 
of Nuddea ordered that tho sale should be 
confirmed. Among the pleaders pr^nt on 
behalf of Hubeebul Hossciu was Baboo Ke- 
dar Nath Bose. 
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The plaintiff's pase is that the Nuddea 
Court had no power to seU the eighteen 
mouzobs situated in 24-Fergumiiabs ; and that 
the sale of them was Void. He alleges in 
his plaint that Hubeebul Hossein in consi- 
deration of Bs. 5,000 absolutely sold to him 
on the 19th Maugh 1277 (Slst January 
1871 ) whatever rights and interests he had 
in those mous^hs. But the evidence of 
Kedar Nath Bose, who was examined as a 
witness for the defendant, and who says that 
be liras Hubeebul Hossein’s pleader in almost 
all' cc^es, shows that he was the real pur- 
chaser. He says, he and the plaintiff, who is 
his cousin, are living jointly and the pro- 
perty if recovered, will become their joint 
property. It has been objected for the res- 
pondent that the suit ought to have been 
tlismissed, because the plaintiff was not the 
real purchaser. In Fuzeelum Bibee vemis 
Omda Bebee 10, W. It., p. 469, it was held 
that where a purchase was made in tiie 
name of another, the real purchaser must be 
the plaintiff, and the suit cannot be main- 
tained in the name of the other person. 
Taking the evidence of Kedar Nath Bose to 
be entirely true, he ought by the rule of 
Courts of Equity to have been a co-plaintiff; 
and for his not being so, the decree might be 
reversed on an appeal; the reason being 
that Kedar Nath l^se will not bo bound by 
the decree in this suit. 

We think this would be a sufficient reason 
for otir dismissing this appeal. A falso caso 
as to the purchase has been put forward in 
the plaint ; and we have little doubt that 
this was done designedly, and in order to 
conceal the part which Kedar Nath Bose bad 
taken in the transaction. It is, however, 
desirable that the case should be decided on 
its merits. We think the Nuddea Court had 
power to sell the whole estate, and that, for 
the purpose^ of attachment and sale in exe- 
cution of a decree, it must bo considered 
as wholly situated in Zillah Nuddeah. If 
the Court of 24-Perguimahs sold the 18 
piouzahs, it would have no power to appor- 
tion the (Soyernment revenue. , The purchas- 
er would be lia^e to pay the whole, and 
would bejovolved in constant disfMi tea with 
the owner of the ; other Mousahs. Selling 
the tl^usju pa^ would greatly lessen 
the piriOO; ihat cp^ tje got for it, to the 
injnfy, of the; decreeholder or , the 

judgmeht^elHo|fJ but pQ^iily to the benefit 
of speculative persons such as the plei^ler 
Kodiar Nath|Bose seems to be in this instance. 


Unless the law is imperative this ought to be" 
avoided. The Code of Civil Procedure has 
no special provision for such a case as this 
Part of an estate in Section 149 means, 
we think, an aliquot part of an estate, which 
must freequently be attached and sold. In 
the proceeding in the Nuddea Court, it was 
possible to follow the directions of the code 
as to making known the probibitary order 
(Section 239 ) and as to sales (Sections 248, 
249) and they have been followed. There is 
no direction in the code to the contrary of 
this proceeding ; and it appears to us that 
the estate may, as we have said, be considered 
as wholly in Zillah Nuddea. Then so consi- 
dering it, was the Nuddea Court authorized 
to sell ? Section 284 says that a decree which 
cannot be executed withiju the jurisdiction of 
the Court whose duty it is to execute it, 
may be executed within the jurisdiction of 
any other Court in the manner following. 
The plaintiff (Section 285) may apply to the 
Court, whose duty it is to execute the decree, 
to transmit a copy of it with a certificate 
that satisfaction of it has not been obtained 
by execution within the jurisdiction of that 
Court. It will be observed, it is not that 
the decree cannot be executed. The Court 
( Section 280 ) unless*^ there be any suffi- 
cient reason to the contraiy is to cause the 
certificate to be prepared and transmitted 
to the Court which is to execute the de- 
cree ; and ( Section 287 ) the copy of any 
decree or order for execution, when filed 
in the Court to which it has beeu transmitted 
for executiou, is to have the same effect as 
a decree or order for execution made by that 
Court. There was a certificate of the Judge 
of 24'Porgunnahs that the amount of tlm 
decree had not beeu realized by means of 
that Court. It was made upon the applica- 
tion of the plaintiff ( The Land Mortgage 
Bank ) in aocordanco with Section 285, and 
there was a decree to bo executed. Those 
two facts were sufficient to give the Court 
of 24-Perguiinah8 jurisdiction to grant the 
certificate. Strictly it ought not to liavo 
been granted until the house and land in 
24-Peiguunahs had been sold ; but this error 
does not make the ^certificate void and avoid 
the proceeding in the Nuddea Court. There 
is a wide distinction between a proceeding 
without jurisdiction, or in excess of jurisdic- 
and an erroneous proceeding in a mat- 
ter within jurisdiction.' The latter is ground 
for an appeal and one was presented, but 
not till the 16th of June 1870, after the 
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time allowed hj law. In the case in 9, 
W. R., pai 2 ;e 346, there^was an appeal, and 
we understand the languaue of the Court in 
the judgment as used with reference to the 
case before it. We do not think the learned 
judges intend to lay down that where a 
decree has been executed by a Court other 
than that by which it was passed, the title 
of the purchfisor may be avoided by showing 
that there was property of the judgment- 
debtor wdthiu tho jurisdiction of the Court 
that passed tho decree, whiph might have 
been attached and sold. The judgment 
indeed goes so far as to say that it is only 
when the deree cannot be executed against 
the property or ^yerson of the judgmout- 
debtor that it may be sent to another Court 
for execution. This would render it neces- 
sary in all cases before a decree is sent to 
another Court for execution for tho sending 
Court to enquire whether the defendant can 
be arrested ; and if ho can, to refuse the 
application. We believe it has not been the 
practice to do this. We are of opinion, upon 
the facts of tlie case, that the decree of tho 
Lower Court is right ; and the appeal ought 
to be dismissed with costs. 


The IsT May 1873. 

Present : 

The Hon’ble Louis S. Jacksow and It.; 

„ Dwarkanath Mitter, J ^ 

Case No. 68 of 1873. 

Miscellaneous Heguhr Appeal from an order 
passed by the OJjlciating Subordinate Judge 
of Moorshedabad, dated the 2ith February 
i873. 

Roy Luchmoeput Singh Baha- 
door, defendant ... ... Appellant^ 

versus 

The Secretary of State for India, 

plain tiflF . - . . Respondent. 

For Appellant.-^^x, R. T. Allan, Baboos 
Sreenath Dass and Rash* 
bchary Ghose. 

For Respondent^TiiQ^ Advocate-General and 
Standing Counsel. 

In n suit by n party lu possession of a property to 
restrain a decreeholder from attaching and selling it in 
execution of bis decree as belonging to bis own Judgment- 
debtor no injunction can issue. 

Jofihson^ J., ( Mitter /., coneurring.) — Tins 
is an appeal against an order of Baboo 
Brojeodro Coomar Seal, Officiating Subordi- 


nate^ Judge of Moorsliedabad, granting ,au 
injunction under Section 92 of the poAe 
of Civil Procedure for the purpose of 
stopping tho execution proceedings in res^^ 
poet of certain properties specified which 
had been attached with a view to sale in 
execution of a decree obtained by Boy 
Luchmeeput Singh Bahadoor against the 
Nawab Nazim of Moorshedabad. Gpon tho 
attachment of the property in question a 
claim had been put forward by tlie Secre^ 
tary of Slate in Council as entitled in suc- 
cession to the East India Company, to the 
immovable property in question. That 
claim was refused and as provided by Sec- 
tion 246, the Secretary of State immediately 
brought a suit to establish his right, and it 
was in this suit that tlie order now com- 
I plained of was made. 

It appears to mo that regard being had 
to the terms of Section 92, and to tho place 
which that Section occupies in the Code of 
Civil Procedure, its provisions are not appli- 
cable to a case like the present, and do not 
justify the issue of this injunction. The 
suit, although the Nawab Nazim has since 
been made ii party under Section 63, was 
against Roy Luchmeeput Singh, and the 
injunction was specially directed against him. 

It cannot, I think, be said that tho property 
in dispute was in danger of being wasted, 
damaged or alienated by this defendant nor 
has tho property been, or is it at present, 
ill any sense in his possession. That whicli 
the plaintiff apprehended and which was, 
ill fact likely to occur, was that tlie defend- 
ant should, in executing his own decree, 
set the Court in motion and cause the right- 
title and interest of the Nawab Nazim to 
be sold and conveyed to some other person. 
If such sale had taken place, and if the pro- 
perty had gone into the hands of some 
person who was likely to waste, damage or 
alienate, such injunction might have been 
properly and reasonably applied for. Tho 
course, which has been taken in the present 
instance, appears to me too nearly to resemble 
the action of the Court of Equity upon 
proceedings at common law in England to be 
applicable to proceedings of our Mofussil 
Courts, and I think, therefore,jiliat the plain- 
tiif entirely misconceived the course whiph 
he ought to have taken, in applying for this 
injunction. This, however, it appears toxne, 
is only a matter of procedure. The parties 
before us in the present case are the very 
parties who were before the Court in the 
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execution claim and proceedings, and as in 
my opinion upon the state ^ of facts disclosed 
Jn tins case it would not have been proper 
Jor the Court to proceed to sell the property 
m dispute, 1 do not think that that which 
is in itself right and reasonable should be 
prejudiced, because the parties have taken 
technically an<r erroneous course. I cannot 
doubt that, if the Secretary of State bad pre- 
sented a further petition in Court in the 
execution case of Boy Luchmeoput Singh 
representing that upon the rejection of his 
claim he has now brought a suit to establish 
his right and praying that the sale should 
be postponed, the proi>erty continuing under 
attachment, the Court would and ought to 
have complied with his application. It ap- 
pears to mo therefore that we should direct 
the present injunction to be dissolved, but 
at the same time we should order tliat the 
application should bo dealt with as if it were 
made in the execution proceedings, and that 
an order should bo entered on those pro- 
ceedings staying the sale pending tbo suit 
which has now been commenced, provided 
always that it should be competent to the 
decreeholder in case of any undue delay in 
prosecuting the suit to make a further appli- 
cation to the Court for an immediate sale. 
The order of the Court below being varied 
in this way, the case appears to me to be 
one in which wo shall make no order as to 
costs. 


The 6tii May, 1873, 

Present : 

TUe Hon’ble PaEAU and 1 j, 

; „ „ W. Ainslib, / 

Special Appeals from a decision passed hy the 
Officiating Judge of Patna^ dated the 12th 
■ March i872, affirming a decree of the 
MoonMff of Behar^ dated the 2\si June 

Case No. 843 of 1872. 

Nanhoon 8Wg, defetidapt, • . Appellmt^ 

verms 

Toofauee SiuKh, plaiutiff, . . Respondent* 


Case No. 877 op 1872. 

Hussamut Durgahan, defendant, Appellant^ 
versus 

Toofanee Singh, plaintiff, . . Respondent. 

For Appellants. — Messrs, R. E. Twidale and 
C. Gregory. 

For Respondent. — Baboo Mohesh Chunder 
Chowdbry. 

Hold in confonfiity with decisions reported 16 W. R,, 
F. 10 Full Bench Uullngs and 18 W. B., P. 109 Civil Rulings, 
that the Courts must in each cose estimate the amomvL or 
value of the subject matter in dispute for the purposes of 
jurisdictiOD by the aid of tlie best evidence available beaaing 
ux)on the actual amount or valm of that subject. 

This was a suit brought to enforce a right 
of pre-emption ; and the property which 
bad been sold, was sold for 2,000 Rupees a 
consideration which may, under the circum- 
stances of the case for the moment, be taken 
to represent the market value of the pro- 
perty. This suit, however, is valued only at 
Rs. 200. The Lower Appellate Court 
says, — ‘‘The first objection raised was want 
of jurisdiction.’’ As regards this, “it is 
“ urged that the plaintiff has under-valued 
“ his suit. Now it is true that the value of 
“ this suit is still placed at Rs, 200, the very 
“ amount which was declared to be an im- 
“ proper valuation at the time, when the 
“ former suit was brought ; but then the 
“ present suit was not institued until after 
“Act VII of 1870 came into force; and 
“ under clause 6, of Section 7, of that Act, 
“ in suits to enforce a right of pre-emption 
“ the value is computed in accordance with 
“ para 5 of that Section, and in para 5 the 
“ value is declared to be ten times the revo- 
“nue. Hence the present suit has been 
“ properly valued.” 

Thus it appears that the Lower Appellate 
Court has overruled the objection as to the 
valuation of the suit upon the ground that 
the method of valuing pursued has been that 
which is directed by the rules of the Court 
Fees Act of 1870. 

On Special Appeal it is urged that this 
ruling is wrong, and that for the purpose of 
jurisdiction in the Moonsiff’s Court the 
valuation ought to have been made accord- 
ing to the market value of the property and 
not according to the Special rules prescribed 
'in the Court Fees Act., 

We are of opinion that this objection is 
E good ground to support the Special Appeal. 
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It appears to us that the decision of the 
Division Bench which is reported in page 
109 of the 18th volume of Mr. Sutherland’s 
Weekly Reporter, does, in fact, conclude the 
matter, and that unless we are prepared to 
differ from that decision we must give effect 
to the objection which has been made on 
Special Appeal. 

The present Chief Justice in that case 
delivered the opinion of the Bench, and as 
the judgment is not a long one, I will read it 
ill full: “The Subordinate Judge has held 
“ that the decision of the Modnslff upon the 
question as to what was the value of the 
“ subject matter in dispute with reference to 
“ the jurisdiction of the Court is final, under 
^ * Section 12 of the Court Fees Act. Now, 

“ it is admitted by Mr. Gregory that that is 
“ not so, and that would at once dispose of 
this Special Appeal, because it shews that 
“ his decision is erroneous, aud that it would 
** be necessary that the case should go down 
“ to him again. But upon the other ques- 
’‘*tion, namely, whether the value for the 
purpose of jurisdiction is to be computed 
^‘according to the Court Fees Act, we think 
there is nothing to shew that it wa% the 
“ intention of the Legislature that that mode | 
of computing the value was to be appli- 
“ cable to the question of the jurisdiction of 
“ the Court, and was to be used in ascertain- 
^•ing what was tlio value of the subject 
“ matter in dispute. 

“ Act VII of 1870 is an Act for making 
the Court Foes payable, and after providing 
“ in Section G, that the fees shall be paid, 
“ there followed a series of provisions with 
regard to the way in which the Court Fees 
“shall be estimated. In suits for lands, 
“ houses and gardens it is according to the 
“ value of the subject-matter, and such value 
“ shall be deemed to be as provided by the 
“ Act. We think that this must mean that 
“ the value is to be deemed to be such for 
the purposes of the Court Fees only, and 
“not for other purposes. And Section 12 
“ appears to support this view, because it 
“ treats this as being a question relating to 
“valuation for the purpose of determining 
“ the amount of any fee, and it makes the 
“ decision upon the question final. We can 
“ see nothing in this Act which would load 
“ us to suppose that the Legislative Council 
“ intended that these rules should be applied 
“ to the determining what was the value for 
“the purpose of jurisdiction,” 


Therefore the decree of the Lower Appel- 
late Court must be reversed, and so ou. 

And this decision of the Division Bench 
was in truth almost the necessary conse- 
quence of the principle laid down by a Full 
Bench of the High Court in a case which is 
reported in the 16th volume of the Weekly 
Reporter, page 10, Full Bench Rulings. The 
late Officiating Chief Justice, ^Mr. Norman, 
on that occasion stated the opinion of the 
Full Bench in these words: 

“We are of opinion that whenever a 
“plaint is rejected under the provisions of 
“ Section 30 of Act VIII of 1859, on the 
“ground that the amount or estimated value 
“ of the claim, as stated by the plaintiff, is 
“beyond the jurisdiction of the Court, an 
“ appeal is given by Section 36 from the 
“ order rejecting the plaint. Wo think it 
“ clear that the provisions in the note to the 
“Stamp Act XXVI of 1867, which was 
“passed for a totally different purpose, 
“namely, to prevent appeals upon questions 
“ of Stamp duty where the solo question is 
“ as to the amount of Stamp to be impressed 
“ on the plaint, cannot have the effect of 
“ repealing by implication, the provisions of 
“ the code of Civil Procedure which in clear 
“ and distinct terms give a riglit of appeal 
“ where a plaint is rejected upon the ground 
“ that it is under valued. Wc think it cleat 
“ that whenever for the purpose of determiu- 
“ ing the question whether or not the Lower 
“ Court was right in rejecting the plaint 
“ upon the ground that it had no jurisdiction 
“ to entertain the suit, it becomes necessary 
“ to try what is really and truly the value 
“of the property in suit, the Court which 
“has to determine the appeal upon the 
“ questions of jurisdiction has incidentally 
“ power to determine all those questions of 
“ fact which are necessary to enable it to 
“ arrive at a satisfactory determination on 
“the question of jurisdiction. We think 

therefore, that there is no doubt that an 
“ appeal to the Subordinate Judge lay in the 
“ present case, and for the purpose of deter- 
“ mining that appeal the Subordinate Judge 
“ had the power to enquire into and deter- 
“mine the question of the value of the 
“ property in suit,” 

«The decision of the Full Bench in that 
case by which it was held that the question 
as to the value of the property for the 
pose of jurisdiction, was a question of faet 
open to appeal, while the question as to the 
value of the property for the purposes of 
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Stamp doty, was not open to appeal but was 
a Questian to be Anally decided by tbe Moon- 
stfx under the terms of the Stamp Act in 
force/ really seems to have had the effect of 


ruling that these two matters were essen- Ur value of the subject matter in dispute 


present Court Fees Act and of the old Stamp 
Act were not intend^ by the Legislature 
for this purpose, it is inevitable that the 
Courts must in each case estimate the amauni 


tially distinct^that valuation of the subject 
of suit for tbe purposes of the Stamp Act 
had been made by tbe Legislature a matter, 
separate aUdl^ifFerent from the valuation for 
the purposes of jurisdiction ; because it is 
at once obvious, that if the question relative 
to the one is open to appeal while the ques- 
tion relative to the other is not open to 
appeal, it might well enough happen and 
would frequently happen that in one and 
the same suit before the suit came to a final 
determination, the values of the subject of 
suit arrived at by the two processes of valu- 
. ation would be very different in amount. 
As the effect of these two decisions, it ap- 
pears to me to have been made clear that 
the valuation which is to govern the juris- 
diction of the Court, is a perfectly distinct 
matter, as 1 have already said, from the 
valuation according to which stamps and 
fees Ure to be levied. 

The present Act which limits the juris- 
diction of the Moons Iff according to the 
valuation or amount of the suit is the Act 
VI of 1871. The 20th Section of which runs 
in these words 

The jurisdiction of a Moonsiff extends 
** to all like suits in which the amount or 
value of the subject matter in dispute does 
^*not exceed one thousand rupees.” 

There is no provision in any part of the 
Act itself which goes to direct the mode in 
which the amount or value of the subject matter 
in dispute is to be calculated. Precisely 
the same words were used in Act XYl of 
1868 ; which preceded the present Act VI 
of 1871. Section 13 of Act XVI of 1868 
gays Moonsiffs are empowered to try all 
original suits cognizable by the Civil Courts 
of which tbe subject matter does not exceed 
in amount or value JSupees one thousand,^* 

The words used in both these Acts are 
amount or value ; and we have nothing what- 
ever ih eiiiher of these Acts to indicate that 
the X 4 egtilatare intended the amount or value 
for the purpioses of HodnsifTs jurisdiction 
to be asse^^ bV esthniatc^ in any es^blished 
ot special xhdiiner. Ilbe result then as it 
seems ^ inevft^lej the two decisions 
to which t have wtrea^y alluded /having put 
it beyond 4oUbt that 4he speefai iujes of the 


for the purposes of jurisdiction by the aid 
of the best evidence available bearing upon 
the actual amount. or value of that subject. 

It appears to me farther that this view of 
the case could be fortified by a considera- 
tion and discussion of the history, so to 
speak, of the MoonsifTs jurisdiction from 
the time of M*ts first creation if it were 
necessary that I should go into any detail 
on this subject. But 1 think it siiificicnt 
for my present purpose merely to point out 
that the first of the two modern Acts to 
which I have just now referred, as dealing 
with the jurisdiction of the Moonsiffs, 
namely, Act XVI of 1868, while it repeals 
Regulation V of 1831, by the appended 
schedule as makes a special reference to it 
as a Regulation extending the powers of the 
Moonsiffs, Sudder Ameens, and so on. It 
is thus clear if evidence to this effect were 
wanted that the Legislature at the time 
of the passing of Act XVI of 1868 had 
expressly under its notice the several provi- 
sions of Regulation V of 1831, and in actual 
view of them so to speak used the words 
for defining the Moonsiff's jurisdiction which 
I have already read out. But Regulation Y 
of 1831 limited the jurisdiction of the Moon- 
siff in a very special and express manner. 
While it raised the then existing jurisdiction 
of the Moonsiffs to the amount of Rs. 300, 
and also gave, I think, for the first time, 
( though about that I am not quite sure ) 
powers to the Moonsiff to entertain suits for 
immovable property, it expressly enacted 
that, the rules prescribed in existing Regu- 
lations with regard to the mode of com- 
puting the value of the property in litiga* 
tion, should be applicable for the purposes 
of computing the property in the case of 
Moonsiff ’s jurisdiction. Then again while 
that same Act created Principal Sudder 
Ameens, and authorized the District Courts 
to f efer to them original suits under Ks. 5,000, 
it directojd that the value for this purpose 
should be calculated according to schedule 
B of Regulation X of 1829, which was the 
Stamp Act then in. force. And so also it 
directed that the amount which was to gov- 
'em'^the jurisdiction of the Sudder Ameens 
should be calculated by the rules in the same 
schedule. 
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It 6eems to me exceedingly important in 
judging of the question which i$ before us 
that we find the Legislature when it used 
the words amount or value in the Act XVI 
of 1868, without further limitation or speci- 
fication at all, had before it and under its 
notice the provisions of the Act which up 
to that time regulated the jurisdiction of 
the Moonsiff by express reference to the 
rules of the Stamp Act. We must take it, 
1 think, that if the Legislature in framing 
the new Act wliich was to replace tlie old 
Ilegulation in regard to the MConsifTs juris- 
diction at that time refrained from directing 
that the value should be estimated according 
to the rules of the Stamp Act which might 
be passed from time to time as had before 
been the case, it must have done so ad- 
visedly. 

On the whole, I am not prepared to differ 
from the decision of the Division Bench to 
whicli I have already referred, reported in 
18, W. R., page 109, and it follows in my 
judgment that we must give effect to the 
objection which has been made in Special 
Appeal. It is admitted that there is no 
evidence upon which it can be sent back to 
the Lower Court with any chance of success 
for the plaintiff in regard to the assessment 
of the value of the property. Accordingly 
the suit is dismissed for want of jurisdiction. 
The plaintiff must pay the costs of the 
defendant in this Court and in the Lower 
Appellate Court. 

The like order will, for the same reasons, 
be made in Special Appeal No. 877 of 1872. 


The 19th May 1873. 

Prumt : 

The Hon’ble J. B. Phbar and ) 

„ „ W. Ainsmb, J 

Case No. 53 or 1873. 

Miscellaneous Regular Appeal from a deci- 
sion passed by the Judge of Zillah Tirhoot, 
dated the 19^A September 1872. 

Baboos Hurryram and Sree Ram, 

decreeholders ••• Appellants^ 

versus 

Hurpershad:Sing, opposite „Repondent. 

For Baboo Ashootosh Dhur and 

Moonshee Mahomed Yousoof. 

For Respondent — None. 


Held by Phear J thnt the app 9 f*ent firet pnrcJliaAer was 
the person to whom recourse should bo bad tat th« dUfor^ 
ence of price under the terms of Section 254, Act VI 1| of 
1869, and that a process of execution could not, in any case, 
rightly issue against the defijtiilUng purchaser for the dif* 
fercnce of price, until an order ibr payment of that diifer- 
cnco has been made upon him, and no such order ctnild 
rightly be made upon bim without aUording him oppor- 
tunity of showing cause against it. 

Held by Alnslie J . that a Court would not bo just ISbid 
in declaring upon the bare allegation of a certain peusm 
unsupported by any vouchors, that a cortoin uUicr person 
was tlie porsou responsible for the payment' of the purchase 
money. 

Mr. Justice Phear . — I rboret very much 
that 1 find myself unable to take precisely 
the same view us my learned brother of the 
merits of this case, and cannot concur in mak* 
iug the order which he proposes. 

It appears to mo that the J udgo has iu 
substance though perhaps not in terms 
dealt rightly with the matter of this appeal. 

I need not repeat the facts which have 
been fully stated by Mr. Justice Ainslie, 
The execution creditor applied for execution 
against the respondent under tbo terms of 
Section 254 of the Civil Procedure Code ; 
and it is clear that bo was only entitled to 
have his application granted if the respon- 
dent was the purchaser of the property at 
the first execution sale. We have no other 
facts before us than those which are disclosed 
on the sale sheet, and which have been men- 
tioned by Mr. J ustice Ainslie and so far as 
these go, it seems to mo tliat the respon- 
dent was not the pui*chaser at the first* sale, 
though no doubt a full enquiry into the 
matter might possibly show that he was. 

The view which I take as to tho process 
of an auction sale may be shortly described 
as follows: — All the terms of the contract, 
which is to be the contract of sale, except- 
ing the price, are proposed by the vendor 
iu tho conditions of sale ; and these ai*o 
tacitly agreed to by every one who makes a 
bid. 

The tenn as to price is negociated ( so to 
speak) and settled by the bidding, during 
which each bidder iu succession offera on 
behalf of an intending purchaser a particu- 
lar price. 

That offer is accepted by the vendor, 
which was highest at the moment when the 
auctioneer's hammer fell ; and the person on 
whose behalf the bid was made thereupon' 
became the purchaser on the contract of 
sale which is constituted of the conditiona 
of sale and the accepted bid, unless, o^aly, 
some valid reason exists, why the auotiqi^er 
should not accept that person as pu;rc|iiatier, 
and does, iu fact, refuse to do so. 
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The ordiuary course is for the bidder, to 
ti?hose bid the property was knocked down, 
immediately to announce the person on 
whose behalf the bid was made by him, if 
he does not expressly say that tiie bid was 
mado for some person other than himself, it 
must be taken as against him that ho did, 
iu fact, bid ou behalf of himself. 

At this stage, it is the duty of the auc* 
tiQueer to declare and to record in writing 
who was the pprohasor, and Act VIII of 1859 
evidently as it seems to me contemplates 
that ho should do so. If for any good reason 
he does not accept as purchaser, the person 
named by the highest bidder as his princi- 
pal, he cannot make the bidder himself pur- 
chaser against bis will. He must simply 
declare that no sale has been effected and 
re-open the bidding. I will here say that I 
think it would be good reason for not accept- 
ing the named principal, that the bidder 
did not, when called upon to produce a suffi- 
cient authority of agency from him. 

In the case where the person named by 
the higiiest bidder is accepted as purchaser, 
the contract and parties to it are, 1 appre- 
hend in the same prodccament as if all the 
terms including the price had, at the outset, 
been put into writing, and it had farther 
been written down that the person, who 
made the highest bid, effected that contract 
with the vendor for and as agent of the per- 
son, whom he named as his principal, and not 
ou behalf of himself. And ou such a con- 
tract‘a3 this supposed, the person who acted 
as agent could not be treated as the prin- 
cipal contracting party, merely because it 
iu the end turned out that he had, iu fact, no 
authority to bind his alleged principal, though 
110 doubt ho might, ou this ground, be made 
responsible in damages. 

Ill order to convert a person who appears 
on a contract as agent, into principal, tbero 
must, 1 think, be dishonesty ou his part, 
iu regard to his assumption of the character 
of agent. Such for instance as would be 
the case, if he really made the contract fur 
himself, though he pretended to be an agent 
only— or if he knew he had no authority 
to bind alleged principal and had no 
rea^h tp expect that the contract would be 
% him, and so 

In the ^ipresont CM, it appears to me 
frocti sale sheet, that Hurpershad held] 
hunsdf out as agent only, for one Mussamut | 
Deoraneo Kowar and that the Judge, 
accepted Mussamut Deorauee Kowar as 


purchaser on his bid ; had the Judge *not 
done so, he would not have mentioned the 
Mnssamut’s name in the sale sheet at all, 
and would have re-opened the bidding. If \t 
is said that the Judge conducting the sale, 
wrote down HiirroperShad’s statement that 
he had effected the purchase in the interest 
of the Mussamut, merely in order that by so 
doing he might prevent disputes under 
Section 260 of the Procedure Code, it 
seems to me that the whole point is conceded, 
for that Section enacts that I'lie certificato 
shall state the name of the person who at 
the time of sale is declared to bo actual 
purchasers, &c.” This must mean declared 
by the selling officer, and it accords with this 
view that in Section 253 it is enacted, “ the 
party who is declared to bo the purchaser 
shall be required to deposit immediately, 
With the greatest difference, then, to the 
views of my colleague, I cannot avoid the 
conclusion on the facts before us that the 
Judge declared Mussamut Deoraiie Kowar 
to bo the purchaser by the agency of 
Harper shad. 

On • this state of facts, wl\en it became 
necessary to have a second sale, and to call 
upon the purchaser at the first sale to make 
good the consequent difference of price 
under the terms of Section 25i of Act VIII 
of 1859, it seems to mo that the Mussamut 
was the apparent first purchaser, and 
therefore the person to whom recourse should 
first have been had. She ought to have 
been called upon to show cause why an 
order for the payment of this diffcrenco 
should not be made upon her. Then in the 
event of her showing good cause, or even 
without making any formal application 
against her. if ho had reason to be satisfied 
that she was not in fact the purchaser, the 
judgment-creditor might proceed against 
Hurpershad : but the proper mode of doing 
so, would be, I think, by an order from the 
Judge calling upon him. on the foundation of 
the Mussamut*s repudiation of the contract 
to show cause, why she should not be treated 
as principal party to it, and an order ou him 
to pay the difference of price under Section 
254. I may here remark that in my opinion, 
process of execution could not in any case 
rightly issue against the defaulting purcha- 
ser for the difference of price, which is 
leviable from him under the terms of Section 
254, until an order* for payment of that 
difference has been made upon him, and no 
such order could rightly be made upon him 
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without affording him an opportunity of 
showing cause against it. For it seems to 
me that until such an order for payment is 
made, there is nothing which can be exe- 
cuted, and it is only common justice that a 
man should be heard or have an opportunity 
of being heard before an order for payment 
of money should be made against him. 

I confess I am unable to understand the 
apprehension of fraud which has been in 
some degree introduced as an element of 
consideration in this case. The selling officer 
must, I suppose, have this matter always 
pretty much under his own control; for 
he need never declare an absent person 
purchaser unless he is perfectly satisfied, at 
the time of sale, with the credentials, which 
the agent produces. If he is not so satis- 
fied, ho may either give the bidder the 
option of being declared purchaser himself, 
or re-open the bidding. 

On the facts which are before us it seems 
to mo, after the best consideration which 1 
can give to them though with the hesitation 
which the contrary opinion of Mr, Justice 
Ainslie necessarily inspires, that the Judge 
was right in refusing the judgment-creditor’s 
application for execution against the respon- 
dent, and that consequently this appeal 
ought to be dismissed. 

If the judgment-creditor on this applica- 
tion had satisfied the Judge that Mussamut 
Deoranee Kowar had repudiated the con- 
tract, then I think the right course would 
have been for the Judge to have called upon 
the respondent to show cause why ho should 
not be treated as actual purchaser, and an 
order made upon him accordingly for the 
difference of price, and there is nothing in 
the dismissal of this appeal to prevent this 
course being taken, 

Mr, Justice AinsUe.-^On the 25tli Novem- 
ber 1870, certain property was put up to 
sale iu exe<^utiou of a decree obtained by the 
present appellants. The highest bid was 
Rs. 700, and was made by the respondent, 
and the property was knocked dowp to him 
at that price. On the conclusion of the sale 
he signed the sale sheet as follows Hur- 
pershad Mokhtar purchased for Mussamut 
Deo Rane Kowar, &c, ^ 

Tho sale sheet is then countersigned by 
the Judge in the following terms : 

Lalla Hurpershad Mooktar having made 
the purchase for Rs. 700* stated that he had 
made the purchase for Mussamut Deoranee 
Kowar 


Ordered 

That the auction purchaser do at once 
pay the earnest money into the Collector’s 
Treasury, and then put in the Challan/’ 

P. S. C. B, 

Accordingly the earnest money was paid 
in, but the balance of tho purchase money 
was not paid in as requiied by Section 254 
of Act VIII of 1859, and the property was 
resold for Rs. 60. The decreeholder subse- 
quently applied to the Court, under the 
Section referred to, for the levy of the 
difference from the first purchaser. 

The words of the Section are — “ If the 
proceeds of the sale which is eventually 
consummated be loss than the price bid by 
such defaulting purchaser, the difference 
shall be leviable from him under the rules 
for enforcing the payment of money in satis- 
faction of a decree of Court.” 

The judge’s order on this application is as 
follows : — This ( i, e, execution ) mast first 
be issued against tho principal and not 
against the Mookhtar, who was merely his ^ 
agent at the sale. The case is, tlierefore, 
struck off,” 

The decreeholder has appealed urging 
that there is nothing to show that the res- 
pondent was acting under authority granted 
by Deo Ranee Kowar that he did not dis- 
close that lie was acting for any one but 
liimself till the sale was concluded, and that 
Deoranee Koowar is a person of no means. 

It is clear tliat the respondent liad no au- 
thority in writing from his alleged principal 
and that he did not, while the bidding was 
going on, or until the lot was knocked down, 
intimate to tho Judge that he was not bid- 
ding on his own account ; and it is, I think, 
clear from the terms in which the J udge 
subscribed tlie sale sheet that ho did not 
recognize Deoranee Kowar as tho purchaser, 
although in accordance with a very common 
practice, adopted to prevent disputes under 
Section 260, he allowed the respondent to 
record that he had effected the purchase in 
‘ the interest of Deoranee Kowar. 

It seems to me that tho Court would not 
have been justified in declaring on the bare 
allegation of Hurpershad, unsupported by 
any voucher, that Deoranee Kowur was 
the person responsible for the payment of 
the purchase-money, and farther that the 
Judge was bound to secure the interests of 
the judgment-creditor in the mode prescribed 
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by the law by reoor^itfg the name of the 
jjarchaser against whom proceedings could 
be taken^ ae M ex^btttioh of a decree^ in the 
event of i default iit inaking good the full 
amount of ihb purchaSiH^onej. 

Xwc; courses were open to the Judge. One 
was to refuse Hurpershad’s bid and go on 
with the sal0> \aB if that bid had not been 
inade^ as soon as lie found that he professed 
uot to be acting on his own account^ and 
failed to show authority to act for Deorhnbe 
Koowar. The other was to hold Hurper- 
shad to be, what at the time when the ham- 
mer fell he appeared to be, viz,, the actual 
purchaser. He elected the latter coarse, and 
1 think he was quite right in doing so. 

It appears to me that the concluding 
.clause of Section 254 creates a wide dis- 
tinction between auction sales held under the 
Act and common auction sales in which the 
auctioneer is merely the servant or agent for 
the time being of the owner of the property 
to be sold^ roluntarily selected by him. This 
eiailse gives a summary remedy as by execu- 
tion of a decree, and 1 think that this must 
^be tsAen to be against a known person, and 
it cannot be left to he determined after- 
wards who the real judgment-debtor is. The 
Judge has by his order thrown upon the 
decreeholder.the burden of proving by an 
informal sort of suit, analogous to nothing 
that I am acquainted with as a proceeding 
authorized by the Code of Civil Procedure, 
that some party other than the judgment- 
debtoU^on the record ought to be substituted 
for that judgment-debtor, not on the ground 
that such other party has succeeded to the 
place of the debtor since the making of the 
decree, but on the ground that the decree 
ought to have been made in the hrst instance 
against such party and uot against the debtor 
on. the record. 

It , is not necessary to enquire whether 
Deo Bauee Koowar has meant to make good 
the difference between the prices bid at the 
iirst and second sales, it was uot on her cre- 
dit that the lot was knocked down at that 
time, neither the Court or the judgment- 
creditor had ms6n to suppose ^at they 
were dealing with any one except i^urper- 
shad, and it ibems to me that the creditor 
is entitled to f ecovoi^ frqpa him in the mode 
proscribed:!^ the laW^ ^4 h not to be left 
to proceed fibat agginst 0eo fianee, and: then 
if those proce^hga are ineffectual by a 
regular suit agams(t ; Hurpeteha^^ for the 

Unrealixf^d KAltfinA^ 


The proceeding adopted by theJm^fe 
opens the door tp endless fraud-nothing 
Wdnld be easier than to put up the name of 
a mere dummy as the real purchaser and 
to prove with his (or as it generally would 
be, her) connivance that he was the real 
purchaser, so as to defeat entirely the pro- 
visions of Section 254. Of course, if the 
terms of the law are clear, the inconveni- 
ences arising from following them, would be 
no argument for deviating from them but if 
there is room for doubt, 1 think, we are jus- 
tified in Iboking to consequences in order 
to form a conclusion as to the intension of 
the Legislature. In this case it seems to 
me Uiat the letter of the law is consistent 
with what appears to be expedient. 

I am of opinion that the order of the 
Judge ought to be set aside, and that wo 
oiigbt to direct him to allow execution to 
proceed against the respondent, this appeal 
being decreed with costs. 


Judgment of the Lords of the Judicial Com- 
mittee of the Privy Council on the appeal 
of Rajah Delendro Narain Roy vs. Coonidr 
Chunder Nath Roy, from the High Court 
of Judicature at FoYt William in Bengal ; 
delivered Ath April 1873. 

Present : 

Sib James W. Colvile, 

Sib Babnes Peacock, 

Sib Montague E. Smith. 

Sib Bobebt P. Collibb. 

WheU a property was sold in satiefifiction of decrees 
which hftd beep recovered affecting the property, the pro- 
ceeds of sale being paid in the usual way into CoS t o- 

torate ; and there applied among the docroeholders, eomo 
of whom most unquestionably had subaiatiug and valtied 
claims against tbo esttite of the last fnil owner, the sale 
Gould not be held to have conveyed only tho life interest 
of his widow, although the sale was hod under an attach- 
meut issued iu the suit of certain mortgageos whoso lion 
appears to have been created during her possession of tho 
est»ite. 

It is not necessary for their Lordships to 
express at any length the grounds on which 
they think thatihis appeal must be dismissed. 
The plaintiff comes into Court to follow 
into the hands of the defendant, who by 
intermediate transfers has acquired the title 
of the purchaser at an auction sale, which 
took place so long ago as the 10th June 
^184^, the property which was then sold. 
The grounds upcm which he does this are, 
that the late Rajah Shib Pcdsad Boy, who 
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undoubted owner of the property, that Ra- 
jab Sbib Prosad Roy left at& unnoomuttee 
puttro, by which he authorised Us wUow to 
adopt a son ; and that in the y^r 1856, then 
more 12 years after the sale, she exercised 
that power in faror of him, the plaintiff. 
However, nothing turns upon the point of 
time. His contention is that the sale must 
be taken to have been a sale of merely the 
widow’s interest, and that upon her death, 
in the year 1865, his interest for the first 
time accrued, and that he .was therefore 
entitled to commence this suit for the par- 
pose of recovering the property in July 1868. 
The nature of the unnoomuttee puttro was 
peculiar, in that it did not leave the widow’s 
estate to bo defeated immediately by the 
adoption, as in the ordinary case, but gave 
to her in the event of an adoption, a life 
interest in the property. Hence the interest 
of the appellant did not commence until the 
widow’s death. 

If this suit were successful, it certainly 
would be a flagrant instance of the extreme 
inconvenience which arises so often from the 
limited nature of a Hindoo widow’s estate, I 
and from the confusion which is introduced 
into the devolution of estates by authori- 
ties to adopt, which for a considerable 
time are not acted upon. But, of coarse, if 
the facts supported the contention of the 
appellant, it would be their Lordship’s duty 
to apply the law without regard to such 
inconveniences or to the hardship upon the 
purchaser at the execution sale, and those 
who claim under him. It appears, however, 
to their Lordships that in this Case there are 
no reasons whatever why they should apply 
that harsh law. If the only execution under 
which the property was sold, and the only 
liability which the proceeds of the sale were 
applied to satisfy, had been that incurred 
after the death of the Rajah Shib Prosad 
Roy, in the proceedings taken ineffeotualiy 
to contest the forccloaurS of the mortgage, 
and the recovery of the mortgaged property, 
it might still be a question whether that 
were not a liability which bound the inherit- 
ance, indismuch as it was incurred by the 
Cotirt of Wards as representing the whole 
estate, and with the honajide object of pro- 
tecting the whole estbte. It does not seem, 
however, to their Lordships, to be necessary 
to rest their decision upon that ground, sin^e 
the view taken in the able judgment of the 
High Court affords a more satisfactory 


ground upon which to place it, that ground 
being that the property had, in fact, been, 
also attached in satisfaction of decrees for 
other debts for which the estate of the 
Rajah was beyond all question liable ; and 
that although the sale was lia& undit l^e 
attachment issued in the suit m the mort- 
gagees, the property was, in fact, sol^bl satis- 
faction of all the decrees that had been re- 
covered affecting the property, the proceeds 
of the sale being paid in the usual way into 
the Collectorate, and there applied among 
the decree-holders, some of whom most 
unquestionably had subsisting and valued 
claims against the estate of the Rajah. 

Under these circumstances, their Lord- 
ships fully concur with the High Court in, 
thinking that the appellant has no substan- 
tial ground upon which he Can impeach the 
long title acquired by the respondent under 
the execution sale. It is, therefore, wholly 
unnecessary for their Lordships to consider 
I whether the evidence supports the conclusion 
j of the High Court upon the question, 
whether Annnd Moyee Dabea had abandoned 
the world before her death, or whether the 
Court of first instance was correct in holding 
that that case had not been esti^lished. ' 

Their Lordships must humbly advise Her 
Majesty to affirm the decree Under appeal, 
and to dismiss this appeal. The costs, of 
course, onght to follow the result. 


Thu 9th April, 1873. 

Prmnt : 

The Hon’ble Sir Richard Couch, A7., Chief 
Ju8tic€y and the Hon’blc F. B. Kemp, 
Louis S. Jackson, J. B, Phear, A. 0. Mac- 
pherson, W. Markby, F. A. Glover, Dwar- 
kanath Mitter, W. Ainslie, and C. Pontifex, 
Judges, 

Case No. 1870 op 1870. 

Special Appeal from a decision passed hp the 
Deputy Commissimur of SeehsaguTi deded 
the Ist June 1870, reversing a decision of 
tfte Moonsif of Golaghat, dated the %yh 
Marc\ 1870. 

Kerry Kqlitanee, (defendant) Appdlmt^ 
versus 

Moneeram Kolita, (plaintiff} ifcsponi&nt. 
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/ jRw’ Appellan^.'--^B^boQ Mahinimohuu Roy. 
J^or £eifpm(kht,--*r‘BAboo3 Kalee Prbsunno 
Datt, Kalee Mobun Doss, 
ax)L<jl Nttllit Chunder Sen. 

Hd(^fby CouDb, G. J.. Jackson Pbear, Macpherson 
Markby, Alnslie J. J.) that under the Hindu 

law prevalant in fieiur^* a widow huTing inherited the 
estate of har hns|^^ iu not liable to forfeit it by reason of 
unchastity, Keu^, Hlover and Hitter JJ. dissenting. 

It appears that Moueeram Kolita sued to 
recixy^r possessiou of certain properties, beld 
by iCerry Kolitanoe, defendant, as heiress to 
h^r late husband, on the ground that she 
had forfeited h^ . right to retain possession 
of them by reason of lier incontinence, he, 
plaintiff, being the first cousin and conse- 
quently the next heir of her husband. 
!rti 0 Moonsiff of Golaghat dismissed the 
cTaim. On appeal the Deputy Commissioner 
of Seebsagur decreed tiie plaintiffs suit. 
The defendant accordingly preferred a Spe- 
cial Appeal which come on for hearing before 
Justices Bayley and Mitter and their lord- 
ships referred the case to a Full Bench, by an 
order dated the 10th April 1872, with thq 
following observations ; — 

“ Mr, Justice JIfto’.— The first question , 
ire have to determine in this case is whether 
under the Hindoo law, os administered in 
the Bengal school, a widow who has once suc- 
ceeded to the estate of her deceased hus- 
band, is liable to forfeit tliat estate by reason 
of unohastity. 

“ In order to arrive at a satisfactory solution 
of this question, we thought it proper to con- 
sult some learned Pundits in Court ; and we, 
accordingly, summoned Pundit lasur Chun- 
der Vidyasaguv, Pundit Mohesh Chunder 
ISTyaruttuu, Officiating Principal of tlie Cal- 
cutta Sanscrit College, Pundit Bharut Chun- 
der Shiromony, Professor of Hindoo Law 
in the said institution, and Pundit Tara 
Nath Turkobatchusputee, Professor of Gram- 
maio and Rhetoric in the same. Pundit 
Issur Chunder Vidyasagur, however, could 
not attend on account of ill-health. The 
other three Pundits appeared, and orally 
stated unanimously that the question under 
^ ^ur consideration ought to be answered in 
, the affimiltive, each giving his separate 
opinio%and the authority on which it rested, 
orally.' 

^ ** In thta opinion we ehtirely Ooncur. All 
the ancient rishls or sa^, whose works are 
^ rocqgised as aui^On^ies iUjJthe different 
.schools of Hindoo "tew burrent iu the bbun- 


try, appear to be unanimous in holding that 
act of unohastity is one of the gravest 
delinquencies of which a woman can be 
guilty ; and hence it is that we find in the 
Hindoo shasters so many stringent provisons 
for its prevention : — 

^ Day and night (says Menu) must women 
be held by their protectors in a state of 
dependence ; even in lawful and innocent 
recreations being too much addicted to theih, 
they must be kept by their protectors under 
I their own (dowinion.)* (Colebrooke*s Digest, 

I Lou. £d., vol. 2, p. 379.) 

^‘‘Through independence ( says Nareda ), 
even women of imble families would swerve 
from their duty. Hence the Lord of created 
beingSv, has established their per 2 >etual 
dependence.’ — (Oolebrooke’s Digest, vol. 2, 
p. 380.) 

‘‘ ‘ Let her father (says Yajnavalkya) guard 
a maiden, let her husband guard a married 
woman. But let her son guard her in age, 
or on failure of these, let her kinsmen pro- 
tect her. In no instance is the independence 
of women allowed.” — (Colebrooke’s Digest, 
vol. 2, p. 381.) 

“ < Women (says Menu again) must above 
all bo restrained from the smallest illicit gra- 
tiheatiou; for not being thus restrained 
they bring sorrow on both families. Let 
husbands consider this as the supreme law 
ordained for all classes ; and let them, how 
weak soever, keep their wives under lawful 
restrictions. For he who preserves his wife 
from vice, preserves his offspring from ' suspi- 
cion of bastardy, liis ancient usages from 
neglect, his family from disgrace, himself 
from anguish, and his duty from violation.’ — 
(Colebrooke’s Digest, vol. 2, p. 382.) 

“ ‘ A woman (says Vrihasputte) must be 
carefully guarded by her mother-in-law and 
other venerable matrons.’— (Colebrooke’s 
Digest, vol. 2, p. 384.) 

‘ If the husbai^’s family be extinct (says 
Nareda again), or kinsman be unmanly, or 
destitute of means to support her, or if there 
be ao sapiudas, a kinsman on the father’s 
side shall have authority over the woman. 
But if the kindred on hotl\ sides fail, the 
king is considered as the protector of the 
woman; he shall guard her, and shall chastise' 
her if let away from the path of virtue.’— 
^Colehrooke’s Digest, vol. 2, p. 384.) 

"^Therefore, guard* wives (says Paithi- 
nusi), lest mixed claiases should spring from 
them.’ — Colehrooke’s Digest, vol. 2, p. 383.) 
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THE PUENBAH CASE. 


(B^ore the HovUUe F, B, Kemp and ili/e 
HonChh t/. B, Phear, Judges,) 

Ktjles Nos. 666 , 704, and 740 op 1873. 

In thb Mattbh of Moonshbb Syud Abdool 

Kadib Khan, Petitioner, vs. Thk Magis- 

TUATE OF PuBNEAH, Opposite Party. 

Mr. M, Ghose and Baboo Boodh Singh for 
the Petitioner. 

The Legal for Jbhc Oppositive 

Party. 

1. By SoctCon 297 read with Socticm (54 of the Criminal 
Frouedure Code, the High Court is authorized to hike oog> 
tiizanco of and revise x>roeeeding8 hefore a Magistrate while 
thev arc still in the interlocutary state of pending investi- 
gation. 

2. The High Court is empowered by Clause 1, Section 
297 of the Criminal Procodimj Code to pass such judgment, 
/isentouce, or order thereon as it thinks fit ; and it must in 
uiiy case at least be iit .and proper that the High Court 
should give the Magistrate such directions to his actiuit as 
wiU load him to do that which he ought to liave dune 
without the direction of the said High Court. 

3. The High Court has the power to interfere with the 
Magistrato'e i>roceediiigs without having the record oi any 
<uise bofore it. 

4. The purpose of a warrant of arrest is fulftllcd when 
the prisoner is brought before the Magistrate who issiicd 
that warrant, or any other Magistrate qualilied to act fur 
him ; and, further, that it is the duty of the person who 
receives the warrant, and is charged with its oKecution, to 
bring the prisoner belure the Magistrate without any unne- 
cessary delay. 

E. When a prisoner is arrested under a warrant, he 
should ho brotight proraptlj' before tlio Magistrate, and the 
Magistrate has then no authority to ilirther detain him in 
custody or to remove him to pri.soii without some reason 
made manif^ to him, either in the shape of sworn testi- 
mony given before him, or in some otlmr form which can 
'be put upon the record, and which is sufficient to justify 
him in sending the pri.soners txi prison, thoie to be detained 
for a limited period bofoi'e furl her examination,— a period 
which is never to exceed fifteen days. 

PJyear, J . — Three rules, which were issued 
by this Court on the 12th, 1 9th, and 28th 
of last month, respectively, in the matter 
of Abdool Kadir Khan, have come before us 
to be adjudicated upon aud disposed of. 
Before, however, I state the exigency of those 
rules, 1 will meTiiioii a few preliminary facts 

lu 1870 and 1871, or during a portion of 
those years, Abdool Kadir Khan was officiat- 
ing head clerk of the Puin^i Collectonite in 
the place of one llooddro chunder Mullick. 
Kooddro Ohunder Mullick appears to have 
resumed his duties somewhere towards the 
end of the year, and shortly afterwards 
preferred three charges of embezzlement and 
two of forgery against Abdool Kadir Khan. 
These charges were enqidred into by Mr. 
Weeks, who was at that time the Joint- 
Magistrate of Puruoah, aud dismissed by him. 
This occurred iu November 1871. Subse- 
quibntlyi however, the Sessions Judge took up 
the*matt^*, and directed the Magistrate to 
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commit Abdool Kadir Khan for trial njfWfi’ 
these charges, and pursuant to this direction 
of the Judge, Mr. Wyer, who then had suc- 
ceeded Mr. Weeks as Joint-Magistrate, issued 
a warrant of arrest, and Abdool Kadir Khan 
was arrested under that warrant, I think, iu 
October 1872, and was committed for trial. 
He was tried at the Sessions Court, aud 
convicted on the 13th of January 1873. He 
was then sentenced by the Judge to 10 years 
rigorous imprisonment, and to pay a fine of 
1,000 Ks., or, in default of payment, to suffer 
rigorous imprisonment for a further period 
of two years. 

After Abdool Kadir Klian b.ad been 
committed for trial by Mr, Wyer, Mr. Kemble, 
who was then, and still is, Officiating Magis- 
trate and Collector of Purncah, wrote a letter 
on the 30th of December from himself as 
Collector to himself as Magistrate. The letter 
runs in these terms : 

“ To the Magistrate of Piirueab. 

— 1 have the honor to forward to you 
herewith iu charge of my bead clerk, Baboo 
Sreeuath Bancrjea, the following papers 
connected with the late embezzlement by 
Syud Abdool Kadir Khan at present iu 
custody in the Purncah jail, aud who will be 
now charged with further einbezzloment. 

I shall be obliged if you will issue warrant 
for his arrest iu case ho sliould not be con- 
victed on the charges on which he is to bo 
tried on the 6 th proximo. 

“ I’he papers named above are ; 

“ 1st, An abstract, marked A, dia\vi*i up by 
Mr. Worgan, dated February 27th, 1872, 
showing that Abdool Kadir, between Sep- 
tember 1870 and May 1871, cashed certain 
bills as Bub-divisioual contingent and income 
tax bills for larger sums than were billed for 
by the sub-divisional officers, aud remitted 
to those ofiicers the smaller amount only. 
This charge will be proved by the bills cashed, 
the copies of tlie original bills from Kishen-' 
gung, aud the copy (sic in or.) bill book from 
x\rrariah, aud by the covering letters and the 
cheque register, all of wich are sent. Tlieao 
papers will sliow that fraud has been 
committed, and my head clerk is instructed 
to prosecute Abdool Kadir, wlio cashed these 
bills, under section 4* '9 or other cognate 

sections. nr 4 , 

3 rd. With reference to item 9 m Mn 
Worgau’s list, a cliargo of forgery will, also 
bo laid, as the original bill for Ilupees 51^-7 ^ 
was not in this case destroyed, but was altered' 
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to Rupees 76-5-7 by manifest erasures. This 
ebarge will fall uuae|r Chapter XVIII. of the 
Penal Code. 

4th. Any of my ofiScers will be ready at 
any time to attend your Court to prove the 
documents now filed.*'- 

We have been informed that the schedule 
or papers annexed to this letter contain as 
many as 24 distinct items of charge. 

Mr. Kemble, the Magistrate, having been 
in this way informed by Mr. Kemble, the 
Collector, of the fact of a crimina'l offetme 
having been oominitted by some ouo within 
his jurisdiction, took cognizance of it, and 
having been further led, I suppose, by the 
same means, to suspect that Abdool Kadir 
was the offender, he dealt with the matter 
as Magistrate under section 142 of the 
present Procedure Code, and then mtule over 
the case for enquiry to Mr. Wyer, the Joint- 
Magistrate, and the result was that Mr. Wyer 
committed Abdool Kadir for trial on three 
out of the 24,,charges mentioned or referred 
to in the letter, I feel myself obligeii to 
say, in passing, that this really seems to me 
a veiy pitiful effort at disguising the fact 
that Mr. Kemble was in this matter the real 
prosecutor in his capacity of t'ollector, the 
prosecutor of Abdool Kadir Khan upon tlie ! 
charges contained in the letter of the 30th of 
December \ and it would have been 
more straightforward, to say the least of it, 
if he had frankly avowed himself prosecutor, 
and laid a complaint before the Joint Magis- 
trate in the usual manner. Abdool Kadir 
was tried upon these charges, and convicted | 
Sessions Court on the 11th of March 
1873i|^nd was further sentenced, in addition 
to the sentence I have before mentioned, to 
a term of 7 years' rigorous imprisonment. 
Against the convictions and seiitencos of the 
SOth of January and 11th of March res- 
pectively, the prisoner appealed to this Court, 
and was acquitted in the one ^ case on the 
25th of April, and in the other case on the 
26th of the same month. An order for his 
immediate discharge from custod}^ so far as 
imprisonment under these convictions and 
sentences was concerned, was at once 6ent 
down Mr. Kemble, the Magistrate of 
Pnmeah, ^ho appe£trs to have received the 
order rite afternoon of the < 88th April. 
,The M^jstrate dhi not^^ however, promptly 
release, ' the \ prisoner. .Before taking auy^ 
steps V^tatds doing. aOj, dll th^ 38th, in his" 
.capacity of CoUeetbr, . he B0n| (v letter to Mr. 


Wyer, the Joint-Magistrate, which runs 
thus: — “Sir, os I hear that Abdool Kadir 
has been released by the High Court fiom 
the sentence recently imposed on him^ljy the 
Sessions Court, I have the honor to request 
that you will go on with the other charges 
noticed in my letter No. 1933, dated 30th 
December 1873, to the address of the Magis- 
trate. I have the honor to be, &c." 

Upon this letter is endorsed by Mr. 
Wyer : — “ A warrant will at once issue 
against Abdool Kadir Khaii under section 
400, and he given to the Court Inspector to 
be served." It also appears thut on the 
same day Mr. Wyer issued a formal warrant 
according to the terms of this endorsement. 
This having been done, Abdool Kadir Khan 
was brought up ^ from the jail before 
Mr. Kemble as Magistrate, and then told 
of his acquittal by the High Court, and of 
the order for his release from jail. Mr. 
Kemble also at the same moment turned 
round to tho Court Inspector wlio was 
present, I need hardly say, not by accident, 
and said to him ; “ Ha.s Mr. Wyer given 
you a warrant r The answer was in the 
affirmative. Mr. Kemble then said: “TaliC 
him back to jail," and back to jail Abdool 
Kadir was taken. No warrant of commit- 
ment to jail or written order of remand wn& 
made out, nor was the prisoner taken before 
the Magistrate, who had issued the warratit 
of arrest, according to the exigency of the 
warrant. This is on the 28th ; on the 29tli 
the Court Inspector becoming, probably not 
without good reason, a little anxious that a 
written warrant of commitment should be 
made out, endorsed upon tho original 
warrant of arrest this memorandum 
“Sir, — yesterday at 6 p.m. prisoner Syucl 
Abdool Kadir was released by order of tin 
High Court, Calcutta. At the moment lu 
was under this warrant arrested, and bj 
order of the Magistrate of this district, seal 
to bajut. But yying to the lateness of tlu 
hour the purwanali for liajut was not sent 
By this report, therefore, I beg to solicit 
that an order may be passed by the hazooi 
for giving a purwanah for hajut regarding 
the said defendant.” Mr. Wyer endorsed 
under this the same day : That a purwaual 
for hajut be given, and that the record ii 
the matter of Abdool Kadir, made ovei 
by the Magistrate, be, by a proceeding, sent 
for from the Sessions Judge and there is t 
further cudorsemont, to the eHect that \ 
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proceeding had . been sent. This, I under- 
stand, 13 the endorsement which constituted 
the written order of commitment. On the 
1st of May the Joint-Magistrate issued a 
further order in this matter. It seems that 
on that date Mr. Kemble wrote to Mr. Wyer 
in these terms ; “ With reference to the case 
of Abdool Kadir Khan now pending before 
you, I have the honor to request a postpone- 
ment for one week until J receive the 
judgment of the High Court in the cases 
previously decided.” 1 1 does not appear that 
the prisoner was at this timo brought before 
Mr. Wyer, or indeed that lie was taken from 
prison before any Magistrate after the verbal 
commitment of Mr. Ketnblo on the 28th of 
April until the 8th May, a date to which I 
shall presently come. Mr. Wyer endorsed 
upon this application for adjournment made 
by Mr. Kemlile : “The case will be- post- 
poned to the 8th and on the same day he 
made out a formal order of remand until* the 
8th of May. It must be remembered that 
up to this time no evidence whatever had 
been taken, and we have not been made 
aware that there were any reasonable grounds 
or any ground whatever for a remand other 
than tlie letter of Mr. Kemble written to 
Mr. Wyer, whicli T have just now read ; and 
I suppose that the solo reason, the only 
ground, upon which the Joint-Magistrate 
detained the prisoner in liajiit, was the 
ground tilTordcd l»y such suspiciou as was 
lurking in his mind in consequence of the 
original letter sent by Mr. Konilde to him 
ou*the 28th of April, strengthened, if it is 
possible to conceive it to be strengthened, 
by this letter of Mr. Kemblo written to him 
oil the 1st of May, asking for an adjouru- 
liient. It is perhaps not to be wondered at 
that in this state of things the prisoner 
desired to see the warrant of arrest, in order 
to ascertain, if possible, the oifeiioo with 
whicli he was charged, and the matter for 
which he was held in custol|. Ho accordingly 
petitioned Mr. Wyer for a copy of the 
warrant of arrest. This application was 
refused. He then petitioned Mr. Wyer to 
let him have a copy of the order of the 
refusal. This application also was refused. 
Ho then made an application to be admitted 
to bail, not altogether an unreasonable one, 
considering that several days had already 
passed, and yet from the first no evidence 
whatever had been taken, and indeed no 


him. This application was again refused. 
Abdool Kadir then applied to this Court by 
petition upon the foiuidatiou of the material 
fact which I have just been relating, set 
forth in an affidavit and upon this, petition 
and affidavit the rule of the 12th of May 
issued, which, in substance, directed that 
the record and processes and papers in 
the case should l )0 sent up to this Court, 
that the proceedings in the matter should 
be stayed in the Hagistrate's (.lourt until 
farther order of this Court, and that in the 
meanwhile the prisoner should bo released 
upon certain security, (which was speciiicd iu 
the rule) for liis appearance in tlio Magis- 
trate’s Court, when called upon. This rule, 

I believe, reached Mr. Kcmlilo on the Utli 
of May. The Magistrate acted upon this 
rule so far as to admit the prisoner to bail 
upon recognizances conditioned for his 
appearance every day in the cutchory. At 
the same timo the Magistrate wrote a letter 
to the District Snperintendont of Police in 
those words: “Sir, Abdool Kadir lias just 
been released by orders of tlio High OoUrt ou 
bail of Rs. 500 only. I think it extremely 
probable that ho will try to escape, and 
forfeit his bail. I therefore request that 
you will instruct the police to watch liis 
movements and to report to rno if ho should 
be discovered leaving Puraeah. Ho is bound 
to present himself to mo every morning.” 
Upon entering into the recognizances coii- 
ditioiiod in this manner, Abdool Kadir was 
released. The next day, the 1.5Lh, he pre- 
sented himself at the cutchery iu obodienco 
to the terms of tho security bond, and 
Mr. Kemble, as I understand, then directed 
that he should bo taken into custody by his 
iiazir. The nazir accordingly arrested him, 
detained him in his personal custody all day, 
Piid filially Mr. Kemblo ordered that ho 
should bo taken to the civil jail, and confined 
there. Ho professed to do this of his own 
authority as Collector under the provisions 
of Regulation XV III of 1817. No evidence 
was then taken, nor, I believe, was any evi- 
dence taken in the presence of the prisoner 
at any time during the period of his incar- 
ceration in the civil jail, which continued for 
seven days. Not unnaturally the prisoner 
Abdool Kadir did not consider this behovbnr 
of tho Magistrate towards him as amounting 
to a complete carrying into effect of the 
orders of this Court, given iu the rufe of 
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specific accusation or charge made against jthc 12th of May, winch among other things, 
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certniiily directed that he ehould be released. 
1^0 he presented a second petition, fortified 
by an affidavit, to this Court, and on the 
19tU of May a second rule was issued, 
calling upon Mr. Kemble to show cause why 
ho did wot carry out the order of tins Court, 
which was involved in the rule of the 
12th of May. Before this second rule 
reached Mr. Kemble, he had, it seems, been 
informed by the Commissioner that the 
imprisonment of Abdool Kadir in the civil 
jail was altogether illegal, because the 
regulation under which he professed to act 
had been repealed, and he was instructed by 
tite Commissioner to lay a complaint in his 
own person against Abdool Kadir before the 
Magistrate, and to proceed in the regular 
way for the prosecution of that complaint. 
He therefore released the prisoner from the 
civil jail on the evening of tlie 21st of 
May. On the 22ud he made a complaint on 
oath before the Joint-Magistrate, Mr. Wycr, 
upon the footing of which Mr. AVyer issued 
a warrant of an’cst, and Abdool Kadir was 
the same day again arrested upon the charges 
which were supposed to bo embodied in this 
last-mentioned complaint of Mr. Kemble. 
Ppon this arrest a remand order was made 
out^ by which ho was committed to hajut, 
to appear again before the Magistrate on 
the 30th of May ; hut it has not been 
shown to us that tliero was any evidence, 
and I believe 1 may take it that there was 
none, upon which this order of remand to 
prison was made out. The prisoner then 
prepared a third petition to this Court, 
representing the fact which I have just 
mentioned by affidavit, and a third rule was 
issued to Mr. Kemble on the 28th of May, 
requiring > him to send up the record of this 
second case, as well as the first, and to release 
the prisoner upon bail of himself l,00u Us. 
and two sureties of 5n0 lis. each. In the 
meanwhile Mr. Kemble had made a second 
deposition before Mr. VVyer, not in tlie 
presence of the prisoner, the purpose of 
which it is not easy to apprehend, unless it 
was to make au original complaint, upon 
which the prisoner had been already arrested, 
namely, the 22nd May, more clear and 
more complete tlian it was before. After- 
wards,- again, Mr. Kemble corrected both 
tlieso dep^glltlons by wliat I may term a 
letter of ^poendix written to Mr. Wyer, and 
1 believe, that that letter, has been placed 
upon the record i>y Mr. Wyen Thus it has 


come about that tho three rules which I 
first mentioned have been issued by this 
Court to Mr. Kemble, and ai*e now before 
us for adjudication. 

I will now return to the matter of the first 
rule. The learned Legal Remembrancer 
objects that the rule was issued by this Court 
without jurisdiction. He has put his objec- 
tions very clearly in a detailed form, but 
I think I may group thorn somewhat, and 
say that they substantially amount to, Isi, 
an objection that this Court has no jurisdic- 
tion to revise the proceedings of a Magistrate 
while they arc in an interlocutary state; 
2nd, that it has no jurisdiction to suspend 
such proceedings either at all, or at any rate 
without having the record before it; and, 
3rd, that it has no jurisdiction in such a case 
to order bail to be taken, because the Ses- 
sions Court has exclusive jurisdiction in that 
matter by virtue of section 390 of the Cri- 
minal Procedure Code, and also because in 
this particular case circumstances justifying 
the release of the prisoner on bail did not 
exist, the offence with which he is charged 
being, 'according to his own admission, a 
non-bailablo offence, and the conditions of 
section 398 not being satisfied. Now, it ap- 
pears to me that section 297 of the Criminal 
Procedure Code furnishes au answer to all 
these objections. The first clause of that 
section is ns follows: “ If in any case either 
called for by itself, or reported for orders, or 
which comes to its knowledge, it appears to 
the High Court tliat there has been a mate- 
rial eiTor in any judicial proceeding of any 
Court subordinate to it, it shall pass such 
judgment, sentence, or order thereon as it 
thinks fit.” If that danse stood alone, clearly 
it would exhibit no limitation whatever in 
regard to the stage of the judicial proceed- 
ing, in which power is given to the Court 
to call up and revise these proceedings. The 
learned Legal Remembrancer argues, how- 
ever, tliat the remaining clauses of that sec- 
tion, inasmuch as they are all directed to 
cases where there is a record, aud where a 
final order or an order which in some sense 
may be taken as a final order has been 
passed, must be construed by implication to 
put a limitation of the kind which be con- 
tends for, upon the general words of the first 
clause. It seems to me that we should ho 
^wrong in coming to a construction of this 
sort, even looking upon the words of section 
297 alone ; but when further we have regard 
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to section 64, which gives this Court tlie | 
power, whenever it appears to it that its 
order will promote the ends of justice, and 
so on, to “ direct the transfer of any parti- 
cular criminal case or appeal, or class of 
cases or appeals, from a Criminal Court 
subordinate to its authority, to any other 
such Criminal Court of equal or superior 
jurisdiction, or may order that any offence 
shall bo enquired into or tried in any district 
or division of a district, other than that iu 
which the offence has been committed, or 
that it shall be tried before itself,” when we 
have regard, I say, to these provisions of 
section 64, it is quite clear, I think, that 
the Court must have power to take cogni- 
zance of and revise proceedings before a 
Magistrate while they are still iu the iuter- 
locutary state of pending investigation, for 
otherwise there would be no reason why the 
Legislature should iu this way give the (>ourt 
express power to remove a case from one 
tribunal to another for the purpose of carry- 
ing on or coutiiniing the investigation of it, 

I believe that the objection of the learned 
Legal Remembrancer on this point is made 
now for the first time, and at any rate the 
Court has since the date when this new Cri- 
minal Procedure Code came into force, been 
almost daily, I may say, acting upon the 
general power of revision which hitherto has 
been supposed to be conveyed by this first 
clause. And if it has power by this clause, 
as it seems to me clear that it has, to call 
up to itself proceedings while they are in 
the condition of the preliminary stage of 
investigation for the purpose of correction, 
and of giving proper directions fur the con- 
duct of the investigation, it must bo inci- 
dental to that power that the Court should 
be able to suspend the proceedings, for it 
would be a manifest absurdity to ray mind 
that the Court should be empowered by the 
Legislature to call up the record and the 
proceedings iu a case for the purpose of look- 
ing at them, revising them, correcting mate- 
rail error, and putting them upon a proper 
footing of investigation, but yet that the 
Court should havo no power to stay the 
proceedings of the Subordinate Court which 
require to be set right. It is no doubt a 
very forcible objeotiou on the part of the 
learned Legal Remembrancer that a step of 
this kind should not be taken by this Court 
without inspection of the record, and I 
readily concede this much to him, namely: 


that the Court ought not in any except 
extreme cases to interfere with the Magis 
trate’s proceedings until it has the recon 
before it. But I entirely deny that it ha 
not the power to do so. If the Court wer 
altogether unable to take such a step with 
out having the record before it, the non 
existence or non-productioii of a record vouh 
really effect a nullification of this Court' 
powers of revision iu some cases which ! 
could mention, and which by their uatur< 
would bo cases in which it was most neces 
sary that this power should be exercised, Ii 
this very case which is now under our con 
sidoration, before the day when Sreenatl 
Baiierjee was examined as a witness, then 
was nothing which could be called a record 
and if the Magistrate chose to allow thal 
state of things to go on, and to keep the 
prisoner in custody without, iu fact, taking 
any proceeding whatever, the result would be 
that while the unfortunate prisoner might 
bo illegally detained iu jail for months, there 
would be no material in the shape of a record 
to bo put before the Court, upon which its 
action could be invoked. And yet obviously 
such a case as that would be one which 
would more require the intervention of this 
Court for the purpose of furthering the ends 
of justice than almost any other which could 
be instanced. In truth, the absence of any- 
thing to record inight afford the strongest 
possible ground for the interposition of this 
Court. But it further seems to me that the 
words of section 207 entirely dispose of 
this question. By them the Court is ex- 
pressly empowered to pass such judgment, 
sentence or order as he thinks fit in any case 
called for by itself ( L e., where the record 
is sent for), or which cornea to its knowledge ; 
and this last must, I apprehend, be any case 
the facts of which are brought to the know- 
ledge of the Court in any sufficient manner, 
whether by the record or otherwise. It is, 
however, I need hardly say, a rule of the 
Court not to suspend proceedings, and not 
to issue final orders to a Subordinate Court 
until it has the facts manifested to it in the 
most sure and certain shape, namely, the 
shape which the record itself affords, if pos- 
sible, and nothing is more common when the 
summary interposition of this Court is in- 
voked, than for this Court, in the first 
iustance, to say we can only at this stage 
send for the record, and when the 
cord comes before us we shall see how the 
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facts stand. Bat as I remarked daring the 
course of tke argument, the present case 
seeemd t6 us a very exceptional one. Wo 
had facts before us positively sworn to, with 
regard to which it was not likely that per- 
jury would be committed ; and if these facts 
were accurately stated, they were such as 
rendered it incumbent upon ns at once 
without delay to afford the petitioner the 
relief which he asked. It turns oat that , 
these facts were perfectly accurate, and I will 
take' the opportunity here to say that the 
representation of facts which has been made 
to this Court on the three different occa- 
sions by Abdool Kadir Khan in these several 
petitions, and in the affidavits made on this 
behalf, have proved, in our judgment, to be 
throughout most fair, most candid, and most 
Accurate; and I think, nt any rate, in the 
final disposal of these rules, be ought to have 
such benefits as he can properly derive from 
the truthful attitude which he has taken up 
in this matter. I do not think it is nec^^s- 
eary for me to add further reasons why, if 
we have the power to bring up these pro- 
ceedings, we mu^t also have the power to ' 
suspend action in the Court below pending 
our enquiry. We come to the third objec- 
tion of the Legal Kemembrancer, to the 
effect that the order directing the Magistrate 
to admit Abdool Kadir to bail was made 
without jurisdiction. 1 find the answer to 
that objection in the same clause of section 
297 which I have already referred to. This 
Court is empowered by that cause to pass 
such judgment, sentence, or order thereon 
as it thinks Ht; and it must, in any case at 
least, be fit and proper that this Court should 
give the Magistrate such directions to his 
action as will lead him to do that which he 
ought to have done without the directions 
of the Court Now unquestionably at the 
time when the Order to admit to bail was 
sent down by this Court, although it is said 
the offence of which Abdool Kadir was 
accused was a uon-;bailable one, the Magis- 
trate had power to remand the prisoner, 
and during the period of remand to admit 
him to bail ; in fact, as matters were repre- 
sented tOmUS, and as they now stand uhim- 
peaohed, it was hie duty, under section 3S9, 
to have .sdhiitted the prisoner to bail at the 
time when the prisoiier;a^|)fied to be admit- 
ted to bat\ Wl^n it is said that the juns- 
dietion Is given to the Sessiqiis Court 
by aSbtibn 390 lu such a oAse as this to 


admit the prisoner to bail, has the effect of 
excluding the power of the High Court, it 
seems to me that some misapprehension at 
any rate with regard to the two cases must 
exist. The case can only be brought befor^ 
the Sessions Judge for bail upon the footing 
upon which it stood before the Magistrate ; 
And although as it happened in this particu- 
lar instance, the facts are such as rendered it 
the duty of the Magistrate to . admit tho 
prisoner to bail, and therefore such as would 
make it the duty also of tlie Sessions .T udgo 
on appeal to diihot that he should be admit- 
ted to bail ; yet, generally, the case before 
the Magistrate as regards the question of 
bail and tho case in this Court may materi- 
ally differ. When the case has been brought 
up to this Court under the powers given by 
section 297, and the day for further inves- 
tigation and enquiry in the Court below has 
thereby necessarily been postponed for a con- 
siderable period, an additional element, a 
further ingredient has been added to the 
case, which would not have beon in it had 
it been in the ordinary course in the Ses- 
sions Court ; for it must be, as it seems to 
me, a most important matter for considera- 
tion in regard to the propriety of admitting 
tho prisoner to bail, that this Court has 
found it necessary to postpone the day of 
further enquiry, and thereby considerably 
enlarged tho period of the prisoner’s inter- 
mediate imprisonment if ho is to be detained 
in prison in tho meanwhile. This, I repeat, 
is a most- important elenient to be considered 
j,when the propriety of releasing upon bail 
is ill question, and the addition of it may 
serve to turn the scale in the prisoner’s 
favor when this Court is called upon to deter- 
mine what order is fit and proper to bo 
passed under section 297. On the whole, 
then, it seems to lun that tho objections 
which the learned LegM Remembrancer made 
to the rule of tho 12th of May fail him. I 
think that the rule is good and" valid, and 
that it was tho duty of the Magistrate to 
comply with it. It is virtually admitted ou 
the facts that he did not comply with it, 
for he certainly did not release Abdool Kadir. 
It seems to me impossible to say that the 
admitting him to bail upon recognissances 
conditioned in the way in which the recog- 
nizances in this cade were conditioned is the 
same thing as releamig the prisoner. I 
understood tho learned Legal Remembrancer 
in his argument of the day before yesterday 
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to appeal to section S9l as an excuse for 
the conduct of the Magistrate, and to urge 
that that section did afford a ground for a 
possible misapprehension on Mr. Kemble’s 
part as to the intentions and orders of this 
Court involved in the direction to release on 
bail, and this, I take it, is pretty nearly as 
much as admitting that the Magistrate did 
not carry out the orders of the Court as 
they wore intended to be carried out. . 1 do 
not think I need dwell upon the terms of 
section 391, because it seems to me that if 
one reads that section with an intelligent 
attention, he will see that the meaning of 
it is, not" that a muti when enlarged should 
be given a qualified or abridged liberty, but 
that it sliould be competent to the Court to 
make the recognizances extend to ensuring 
his attendance at more than one stated time 
or contingency to meet the purposes for 
which it was necessary that he should be 
bound to attend the Court, as, for instance, 
from day to day during tlie investigation or 
trial. The learned Legal Remembrancer 
also very forcibly put before us that there 
could be no intention on tlie part of any 
subordinate officer to disregard the ordein;^ 
of this Court, because lio has an overpowet- 
iijg incentive to do his dutjr in the certainty 
which he must perceive of the action which 
would bo taken by the executive Govern- 
ment in the event of Ids not doing it. If 
such motives as those for right action are to 
be referred to, I would also say that this 
Court has the power of vindicating its own 
authority whenever that authority is iuteu- 1 
tioiially disregarded ; and if it sometimes j 
becomes necessary or expedient so to do j 
when private persons are the offiniders, such 
a course would be still more necessary and | 
expedient when judicial officers subordinate to | 
it deliberately disobey its orders. If such a 
case sliould ever occur, as I trust and believe 
■it would not, it seems to. me that it would 
constitute such a public scandal upon our 
administration of justice here as would de- 
mand the ' irnme^Uate intervention of this 
Court of its own authority, and I doubt not 
that such intervention would be effected. 
But we entirely accept the learned Legal 
Remembrancer’s assurances that Mr. Kemble 
in this case bad no intention whatever of 
disobeying the orders of this Court, or of 
doing any act of disrespect towards this 
Court. It is, I think, unfortunate that ho 
was, if I may use tiic expression, not so 


entirely, and thoroughly loyal tbxvarda eape- 
rior authority in the first instance as ho 
might have been, because it is clear that had 
the case to which the rule of the 12th pf 
May was directed been sent up to this Court, 
and Abdool Kadir released on bail without 
delay, the further complication of the 
matter would have been avoided, and tho 
subordinate (^ourt would have been set. right 
most easily witlioiit that incouveuicnco, even 
to Mr. Kernblo himself, which the course 
a<lopted by him has certainly brought aliout. 

Tlie third rule in some sense disposes of 
itself, and wo have now before us Iwth the 
record of the first case and tho record of 
the second case preferred by Mr. Kemble 
against Abdool Kadir Khan. The last q\ics- 
tion then for ua to consider is what is to ho 
done in the matter of these two cases. The 
petitioner Jias asked that wc should transfer 
tlie further investigation of them to some 
other Court, and I feel myself most reluctant* 
i ly forced to say that in view of the events 
wdiich have occurred, I think both Mr. Kem- 
ble and Mr. Wyer, although, as I have al- 
ready said, I, acquit them ultogotlier of any 
intention other than the intention to do 
their duty towards this Court, and as public 
officers have nevertheless come to be placed 
in a false position. As I remarked at the 
outset, the action which was taken by 
Mr. Kemble in the beginning, was the action 
of a prosecutor. Had he openly prosecuted 
the case which ho set up against Abdool 
Kadir before an indopenJent Magistrate, I 
doubt not that everything would have gono 
well. As it was he made some show of 
handing tho matter over to another officer, 
but he did not do s > in reality, I have 
already commented upon his letter of the 
30th of December from himself to himself. 
On the 28th of April be directs the Joint- 
Magistrate to issue a warrant of arrest, and 
the Joint-Magistrate docs so, not in tho exor- 
cise on his own part of an indopendenfc judi- 
cial discretion, but because he is asked to 
do BO by the Magistrate of the district upon 
tlie footing of a letter which that Magistrate 
wrote to Jiim or brought to his notice. 
The prisoner ujion being arrested is not 
even then brought up before the Magistral 
who issued the warrant of arrest,, as he 
ought to have been in due course of law. 
Nothing, I think, can be clearer now th^u 
that the purpose of a warrant of jias 
been fulfilled when the prisoner 
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b«fote the Magistrftte who iseued that 
warmiity or any other Magistrate qualified to 
act for him; and, fui'ther, that it is the 
duty of the person who receives the warrant, 
and is charged with its execution, to brkig 
the prisoner before the Magistrate without 
any unnecessary delay. The warrant of 
arrest is issued, in the ordinary course, either 
upon information laid by a third person 
before a Magistrate, or by the Magistrate 
01 his own authority under section 142 of 
the Code, but still, when the prisoner is once 
arrested under it, the rernainiug course of 
proceeding which is to be pursued is the 
same in both cases ; the prisoner should be 
brought promptly before the Magistrate, and 
the Magistrate has tlien no authority to 
further detain him in custody, or to remove 
Fiim to prison without some reason made 
manifest to him, either in the shape of sworn 
testimony given before him, or in some other 
form which can be put upon the record, and 
which is sufficient to justify him in sendi ig 
the prisoner to prison, there to be detained 
for a limited period before furtlier oxamina> 
tion,-^a period which is never in any case to 
exceed 15 days. Nothing of the kind 
odotirred here, and it is most important, 1 
think, to bear this in mind, because it goes 
to show that Mr. Wyer has not almost from 
the beginning to the end, or at any rate for 
the greater portion of the case, giveti himself 
ever an opportunity of exercising a judicial 
discretion upon matters of evidence before 
him. In making the first order of commit- 
raent to hajut, i. e., the first remand order, 
he acted on the memorandum of the Court 
Inspector only, and in making the mere 
formal remand order which he issued ou the 
Ist of May, he acted solely upon the request 
of Mr. Kemble without any other reason 
manifest to him in any form whatever, os I 
understand, why he should so exercise his 
judicial discretion. The consequence was 
that from the 28th of April until the 8th of 
May, for ten days, Abdool Kadir was 
detained in custody without any legal cause, 
simply at the instanco of Mr, Kemble, as it 
seems to my judgment On the 8th of May 
the evidebte of Sreenath Banerjco was taken. 
I will assume that that evidence was sitffi- 
cieut ib fernish' a gyound^ for the further 
detention of^the prisbnw/^ In order that it 
should do ^Mt <^bt tb have a tendency to 
6how/t^t i^ prisoner had committed some 
spemfeod offence, Md that furthet evidence 


would be likely to be obtained by a remand. 
1 am not sure that there is even now after 
Sreenath Banerjee lias given his evidence 
any sufficient material in the record to 
indicate what offence has been committed 
by any one, or further to indicate that 
Abdool Kadir is the person who com- 
mitted it. The warrant of ari-est was 
issued clearly in ignorance of. any evidence 
bearing on the point, fur it did not in any 
degree specify the offence of which Abdool 
Kadir was accused, it merely stated gener- 
ally that ho warf^o be arrested for an offence 
under section 409, — a vague statement of 
this kind, I may remark, is by no means a 
compliance with the provisions of the Jri- 
minal Procedure Code, which for obvious 
reasons directs that the offence shall be spe- 
; cified in the warrant. What information 
could possibly be conveyed to an ignorant 
prisoner by such a statement. I will not 
[>ay Mr. Wyer the bad compliment of sup- 
posing that he ever thought it was sufficient. 
The fact was that he could not make it more 
specific, and this fact affords the key to the 
whole of the irregularities committed. After 
the 14th Abdool Kadir’s imprisonment for 
seven days, which was effected by Mr. Kem- 
ble, was clearly without jurisdiction, and 
j without legal cause. Air. Kemble was still 
! not in a position to make a definite accusa- 
tion against Abdool Kadir, and neverthe- 
less was still struggling by any means, re- 
gular or irregular, to keep him in his grasp. 
And, again, when we come to the second 
case preferred by Mr. Kemble upon alleged 
new grounds against Abdool Kadir, wo find 
■that although the original warrant of arrest 
was probably founded upon sufficient sworn 
information, yet the subsequent remand from 
the 22nd until tiie 30th was an order again 
made by Mr. Wyer without any reasonable 
ground, or indeed any cause whatever. Thus 
it appears to my view very plainly that 
Mr. Kemble has been acting in this matter 
from first to last, in the first case as well 
as the second ( calling them two cases, 
though they really are one ), as the prose- 
cutor of Abdool Kadir Khan. It seems to 
me, further, that in neither the one case nor 
in the other is ho yot in a position to specify 
in any degree the particular charge or 
charges upon which he is prepared to accuse 
Abdpol Kadir, and in neither o.ise is he yet 
prepared to offer evidence upon which he 
can ground a charge against him. It is pro^ 




Ift78*] Criming 


THE LAW OBSERVER. 


IS 


bably pretty certain that there were very 
large defalcations in the Pnrneah Collector 
rate treasury in 1870 and 1871, and no 
doubt Mr. Kemble believes that Abool Kadir 
was the person who embezzled a good deal 
of the money ; but he cannot yet make any 
particular accusation against him, and is un- 
certain what evidence of his guilt will ever be 
forthcoming. In this situation Mr. Kemble 
has, as it seems to me, most anxiously from 
the time when he came to know of the judg- 
ment of acquittal passed by this Court, 
endeavoured to hold Abdool Kadir as it were 
under his hand, while he is ntaking those 
enquiries and investigations which he believes 
will enable him some day to make a definite 
charge, and to support it with evidence 
against Abdool Kadir. He has used the au- 
thority of Mr. Wyer as Joint-Magistrate in 
aid of his purpose to keep Abdool Kadir 
within arm’s reach in the manner 1 have 
described. It farther seems to me that 
during all those proceedings Mr. Wyer has 
lent himself to Mr. Kemble’s purposes, and 
has refrained from exercising a real judicial 
discretion of his own. He has arrested 
Abdool Kadir at Mr. Kemble’s dictation, and 
detained him in prison without legal cause 
at Mr. Kemble’s request, and he did this last 
in the so-called second case when he must I 
have had full notice of the high-handed cha- 
racter of Mr. Kemble’s conduct iii confining 
Abdool Kadir for a week in the civil prison. 
It is with this view that I say it appears to 
me that both Mr. Kemble and Mr. Wyer 
have come to be in a false position in this 
matter, and that I think it will not be right 
or fair either to themselves or to the prisoner, 
that the further enquiry into and investiga- 
tion of these two cases should be carried on 
judicially by either of these two gentlemen. 

I believe I may say that we are agreed 
upon taking the course in this case which 
was taken in the precedent afforded by the 
T Bancoorah case.* There is 

•, IV. Bengal Law , • ^ i* 

iieports. p. If appen- uo uoubt, tor the reasons 

which were put forward by 
the learned Legal Remembrancer the day 
before yesterday, that it would be exceed- 
ingly inconvenient, and probably would cause 
great expense and delay, if this case were 
sent to another district for enquiry and trial. 
We desire to avoid this consequence if pos- 
sible, and accordingly we think that it will 
be best that our views with regard to the 
necessity of removing these cases from the 1 


cognizance of Mr. Wyer and Mr. Kemble 
should be communicated to the Government ^ 
of Bengal, in the hope that the Government 
may depute a qualified officer to Pumeah , 
to entertain these cases in the place of either 
of those gentlemen. And upon being oorti- 
tified that such deputation has been made 
we will make an order for the transfer of 
the cases to the officer so appointed, for due 
enquiry and investigation. Wo think fur- 
ther that any other case which Mr. Kemble 
may wish to institute against Abdool Kadir 
in his capacity of Collector as prosecutor, 
arising out of these Collectorate defalcations, 
should be also preferred before this official, 
and be proceeded with of course as promptly 
as possible. Should the Government of Ben- 
gal not see good reason to make an appoint- 
ment of this kind, we shall feel obliged to 
transfer the case to another district. We 
therefore make no order at present, but 
simply adjourn the case for one month. 
The accused will remain on fhe present bail 
until called upon to answer to the charges 
by the Local Court. 

Kemp,J , — I entirely concur in the judg- 
ment which has just been delivered by Mr. 

J iistioe Phear. It has occurred to me to 
have to sit for a short time with that learned 
Judge during the illness of Mr. Justice 
Ainslie, and during that period two cases 
which had been tried by two Sessions Judge 
of Zillah Purneah came before us on appeal. 

In both those cases the accused Abdool Kadir 
Khan was concerned. In one of those oases 
Mr. Justice Phear passed a somewhat severe 
censure upon the conduct of the Sessions 
Judge, Mr. Lockwood, and I entirely con- 
curred in that censure, although I did so 
with great regret. I am of opinion, an opi- 
nion deliborately arrived at, that the whole 
of the proceedings in this case, so far as they 
have gone, are most discreditable to the 
judicial authorities of Zillah Purneah. It 
appears that in 1870-71 certain defalcations 
took place in the Collectorate of Zillah Pur? 
neah. I understand that the Government 
have recouped themselves by directing the 
then Collector, Mr. Worgan, to make good 
the sums embezzled by deductions from hig 
salary. Subsequently it was necessary to 
cast about for a victim upon whom to sad^ 
die these defalcations, and various 
the Bubj^ts of the former trials, and . of 
proceedings now before us, were laid ejgai^st 
the accost Abdool Kadir Khan. Thiapsgiton 
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mm at Uie time o£ the defaljcsatio&e the Heed 
47ieri( qf the Celleatorate. Ordinarily o^ak- 
ingf and ! I speak frem my own ex^rietice, 
tihich is not a limited one in Collectoriat 
mettersy a person in sueh aoapaoity, namely, 
that of Head Olerky ttrould not be entrusted 
mith mj money belonging to Governments 
and therefore have been under very 

e&eeptional circnmstauoes that Abdool Kadir 
Khan could ever have had anything to do 
'srith money matters in'ithe Conectorate. 
We have been told that Ai^dool Kadir was a 
great fiavourite of the late Collector, Mr. 
Woigan, and although during that gentle- 
man's presence at the Station of Purneah 
before he went to England on furlough, 
proceedings were taken against Abdool 
Kadir before Mr. Weaks, who was then the 
* Joint-Magistrate of Purneah, proceedings 
taken sometime after the defalcations were 
discovered, and as already observed, at a 
time when Mr. Woigan was present at the 
station, who hating himself been called upon 
to make good the amount of these defalca- 
tions had a personal interest in fixing the 
responsibility upon some body else, even 
then, and upon picked charges, the final 
result is that the aeonsed has been acquitted. 
After the double acquittal by this Court in 
the trials above alluded to, the first being 
conducted by Mr. Lockwood, and the second 
by Mr. Ward, further proceedings have been 
ts^eu which have led to the three rules 
which are now before the Court. 

It is quite unnecessary for me to add 
anything but a few words of entire concur- 
rence with what has fallen from Mr. Justice 
Fhear with reference to the ol^ections taken 
by the Legal Kemembranoer as to the juris- 
diction of this Court, 

: It appears to me clear tlmt Mr. Kemble 
the Magistrate has disobeyed the orders of 
this Court, but I am happy to find that my 
lemed c^teague is of opinion that there 
ba^ been' no want of honijideM on the part 
of Mr. Kemble in this matter. 

1 mi»it m.y, speaking ibr mysdf, that Mr. 
Kemble’s conduct, more pakiculltrly with 
referencb to the double capacity in which 
ha has acted in matter, andeavonrhig 
m evade compliaiibe with^t^^ of this 
Gemt isa Magistrate by turning himself for 
the hobos 'into a Ck^lleefbr, and then acting 
undew annm^^re^ has been re* 

pesied> is not amge^er eonsishmt mkh an 
carnet hitentiott 4e! cariry bnl ’ eur ^orders. 


I do not wish, however, to press this matter 
further, nor in any way to dissent from the 
judgment which has just been delivered by 
my learned colleague. In the matter of the 
transfer of the case to another Court, 1 ad- 
mit that this is a step which this Court 
ought not to take, except under extraordi- 
nary circumstances, and ou very cles^ and 
satisfiictory grounds. 1 think it is un- 
doubtedly a slur upon an official of any 
grade when proceedings which have been 
instituted betoe him are removed from his 
Court to anodRr Court; but if the inter- 
est of justice require that such a step should 
be taken, it is the duty of this Court to do 
so without any reference to what the feel- 
ings of an official may be on receiving the 
orders of this Court, directing him to trans- 
fer the case to another officer. Such pro- 
ceedings of course carry with them an iudi- 
cation that this Court can have no longer 
any confidence in that officer in the matter 
of his further proceeding in the case under 
consideration, but as I have already said,, the 
interests of justice must be first looked to. 

In this case I do not think it right that 
Abdool Kadir, after what has passed, and 
looking to the former proceedings which 
have taken place in this case, mid to the 
attitude of defiance iu which the local 
authorities have placed themselves in carry- 
ing out the orders of this Court, or rather 
in not carrying out its orders, should be 
tried either by Mr, Kemble or by Mr. Wyer 
I do not think, and I say so advisedly, that 
Abdool Kadir would obtain a trial entirely 
free from bias .before either of those officers. 

It is therefore with considerable reluctance 
and regret that I am obliged to concur in 
the ttansfer of this cose, as also in the cen- 
sure which has been passed upon the local 
officers by my learned brother Mr. Justice 
Phear. 
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(Btfore tke BovChh Sir Ricluird Gouch^ 
Knight^ Chief Jmtice^ the HoiChle Louts 
S, Jetcicsofif the Hon'ble J. B. Phear, the 
Hon'ble W. Ainslie^ and the Hon! hie €• 
PorUifeXy Judges ) 

QuBBir vs. Sahid Ali and Idthers, Appel- 
lants* 

Baboos Umhica Churn Bose and Eujoonee 
Hath Bose for Appellants. 

Committed by the Magistrate, and tried 
by the Sessions Judge of Backergungc, on 
a charge of murder. Appeal No. 979. 

Hold bjr the majority of the Full Beach, Ainalie J. 
disaentixiff, that the two lUtemativea of Seo. 14i) do not 
cower all poaaible caaos of an offence being committed by 
one member of an unlawAil aaaembly during the time when 
the common object <of the aaaenibly is being prosecuted, and 
that therefore In every trial of prisoners on a charge firamed 
under the provisions of Sec. 148 of the Penal Code, even 
when it is proved that the specified offence was committed 
by one of wo members during the pendency of that assom- 
bly, it yet remains an Issue of fact to bo determined on the 
endence whether that offence was committed in prosecution 
of the common ohject, %. e, whether It was immediately 
connected with that common object by virtue of the nature 
of that object ; and if not, whether It wsa an offence such as 
the membi^ of the assembly knew to be likely committed 
in the prosecuUoQ of the object. 

Couehf G. <7.^The appollauts in this case 
have been convicted under section 149 of 
the Penal Code* A comparison of this 
section with section 460 shows, as has been 
noticed by my brother Phear, that section 
14d is not intended to subject a member of 
an unlawful assembly to punishment for 
every offence which is committed by one of 
its members during the time they are 
engaged in the prosecution of the common 
object. The difference of the language of the 
two sections seems to show that the legisla- 
tive authority had in its mind the distinction 
between the two cases;. and it is not sufh* 
cient, ill order that a person may be con- 
victed under section 149, that there should 
be an unlawful assembly, that the members 
of it should be prosecuting the common 
object of it, and tliat an offence should be 
committed by one of them. 

1 need not repeat the language of the 
section* It is divided, as it seems to me, 
into two parts, and, in my opinion, in order 
to bring a case within the first part, namely 
that which speaks of the offence being com- 


mitted in the prosecution of the common, 
objwt of the assembly, the act must be one 
which, upon the evidenooi appears to have 
been done with, a view to accomplish the 
common object. 1 think this is the meani^ 
of that part of the section, and we must 
see whether the act was done with tba£ 
view. 

The Sessions Judge has found, and I think 
correctly, that the common object in this 
cash was to drive Fukeer Buksh off the land, 
and he has stated, I also think in accordance 
with the evidence, what occurred: “I do 
not doubt,” he says, ** that the unexweted 
resistance offered by Samed Ali and Shuruf 
Ali, but more specially of the former, who 
was a young and powerful fellow, and who 
snatched a kUee from the hands of one of 
his adversaries, and laid about vigorously 
with it, led to the sudden, and pro^bly at 
first unintended use of the , gun by Turee- 
boollah. Finding his party driven back by 
the two men, Samed AU and Shuruf Ali, for 
the two old men, Fukeer Buksh and Indaz 
Ali, were not of much account, (though 
Fukeer Bnksh'g right hand shows that it 
was considerably knocked about ) Tareeboola 
raised his gun, and fired, striking the ad- 
vancing Samed Ali full in the chest.” That 
does appear to me to be an act done by 
Tureeboollah, with a view to accomplish tbo 
object of driving the other party off the 
land ; but in consequence of the unexpected 
counter-attack of that party, and with a 
view to prevent or repel it ; I think that is 
the fair couclusion from the evidence ; and 
certainly in a case of this description where, 
if the accused are found guilty, they are 
liable to a sentence of death, if there is a 
reasonable doubt as to the view with which 
tbo gun was fired, they ought to have the 
benefit of it ; 1 am unable to say, upon the 
evidence in this case, that the firing the gun 
was done in the proseoution of the oomnaoia 
object of the assembly. 

Then 1 have to consider the second pact 
of the section, that the offence is to be suoh 
as the members of the unlawful assembly 
knew to be likely to be committed iu.tbe 
prosecution of the common object. At first 
there does not seem to be much distinction 
between the two ports of the section, cmA j 
think the cases which would be within . 
first offences committed in prosecatioUi 
the common .object, would lie geneiK^^ii If 
uot always, within, the second, 
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ofFenees vhii^ tfae ]p«rti6a knew to be UkelF 
to biel ^omraittod in the prosecution of th^ 
common object. But t think there may be 
cases irhich would come within the second 
pai% and not withiu the first. Without 
laying down the law as to any other case 
than that before us, I think there might be 
a case of this kind ; persons assemble with 
a view to attack and plunder the house of 
a particular person ; that would be an un- 
lawful assembly, and the common object of 
the assembly would be house-breaking, or 
the other offences which would be included 
in such acts as attacking and plundering a 
man^B house ; but from some cause, such as 
a show of resistance, they might not conti- 
nue to prosecute that common object, and 
before they had dispersed, and whilst they 
continue to be an unlawful assembly, some | 
of them might plunder another bouse, and ; 
thereby commit an offence. Such a case { 
might come within the second part of the 
section, as an offence which the members of 
the unlawful assembly knew to be likely to 
be committed in prosecution of the common 
object, but which was not committed iu the 
prosecution of it. But that is a case which 
should have to determine when it arises. 

I ohly mention it as showing that there may , 
be cases which would Come within the 
second, but not within the first part of the 
section. ‘ 

The question in this case is whether, upon 
the evidence, we can say that these persons, 
when they met together with the object of 
driving Fukeer Buksh and bis party off the 
land, supposing they knew that Tareeboolla 
bad a gun with him, knew also that he was 
likely to make use of it iu such a manner 
as to be guilty of the offence of murder. 
Seeing what is necessary to constitute that 
offence, I am imable upon this evidence to 
come to the conclusion that these persons 
knew that this was likely. I think it is not 
only possible, but probable that they did 
hot think that the gun would be used in that 
manner by TareebooIlS. And it seems to 
me, upon the finding of the Sessions Judge, 
that it was so, because he appears to have 
thought that the use of the gun was sudden, 
and protobly hnintendedv Be seems to 
have tfabu^t that if nothing more had 
occu^^^ed thktt thb diSvih/ the party off the 
land, and Miat might haturally be expected 
to bapeh in doing that, the gUn would not 
hate used in sheh si mahner as to make 


the person using it guilty of murder ; and 
as 1 said in regard to the first part of the 
question, we are bound, where there is a 
reasonable doubt, to give the accused the 
benefit of it. 

1 concur with the other members of the 
Court in thinking that the accused ought 
not to have been convicted under section 140, 
but that they may properly be convicted 
under section 148. The conviction will be 
altered accordingly, and the sentence will be 
one of three years’ rigorous imprisonment. 
There was a*similar case to this which was 
heard by myself and Mr. Justice Phear and 
Mr. Justice Ainslie, the persons accused in 
that case being armed with latees, and there 
being no gun, Mr. Justice Phear and myself 
are of opinion that the conviction should be 
under section 148 for the same reasons as 
have been given by ns in this case, and Mr. 
Justice Ainslie is of the contrary opinion ; 
he takes the same view os he did in the 
judgment which 1 have read for him. Con- 
sequently, in that case, also the accused per- 
sons will be convicted under section 149, and 
the sentence will be three years’ rigorous 
imprisonment. 

Jackson, J. — It appears to me that the 
construction of this section ( 149 ), that is, 
a construction which shall be at once reason- 
able and grammatical, involves two difiiciil- 
I ties, or at least two points which call for 
attentive consideration : — 

Ist. The common object ; 

2nd, or such as the members, &c. 

It has been proposed to interpret tlie 
common object” in a precise sense, so as to 
indicate the exact extent of violence to 
which the rioters intended to go, viz,, to 
take possession of the land by force, extend- 
ing, if need be, to wounding and the like. 

This, I think, is not the sense in which 
the words were intended to be understood. 

They are not, it seems to me, used in the 
same sense as tjie common intention” in 
section 34, which means the intention of all, 
whatever it may have been. 

The words here seem to have manifest 
reference to the defining section 141, and to 
point to one of the five objects which, being 
common to five or more persons assembled 
together, moke their assembly unlawful. 

For this reason I think that any attempt 
to mitigate the rigour of the section by 
limiting the construction of the words com-^ 
mon object,” must fail, and that any offence 
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^ae \3rj a member of aa aulawfal assembly 
in proaecation of the particular one or more 
of the five objects mentioned in section 141^ 
which is orHire brought home to the unlaw- 
ful assembly, to which the prisoner belonged, 
is an offence within the meaning of the Irst 
part of the section. 

We then come to the second point, L e., 
the meaning to be given to the words or 
such as the members,’^ &c. 

If the word ‘‘or” has been used in an 
alternative sense, the sentence would, if 
fully expressed, run thus : if an offence is 
committed, which is committed in prosecu- 
tion, or which, if not so committed, is yet 
such as the members knew to be likely, 
which seems absurd. ! 

Nor can it be believed that the Legisla- 
ture intended to attach the consequences of 
(say ) murder committed by a member of an 
unlawful assembly in prosecution, <&c., to all 
’ members of that assembly, unless those 
members had a knowledge that the commis- 
sion of murder was likely as an incident of 
their endeavours to carry out the “ common 
object” 

For this would be the consequence, if the 
word “ or” be a simple alternative, and if 
the first condition being fulfilled, vtr., that 
the act was committed in prosecution of the 
common object, it was unnecessary to resort 
to the second, in which case the finding 
would simply be that an offence, namely, 
murder, had been committed by a member 
of the unlawful assembly in prosecution 
of the common object thereof, although the 
person who actually committed the murder 
had used means not within the contempla- 
tion of the others, such as the firing of a 
concealed pistol, or the like, and all the 
other members of that assembly would there- 
upon be liable to be hanged or transported 
for life at the discretion of the Judge, — a 
thing which seems impossible to have been 
within the intention of the Legislature. 

But if the word “or” be treated with 
some violence, I admit as illustrative or 
instead of and, and the knowledge of like- 
hood be thus a farther condition imposed, 
the law becomes at once reasonable and 
mtelligibl^ 

In view of the difficulties caused by the 
section, I was at first strongly inclined to 
believe that the word “or” had crept in by 
a misprint, or clerical error, either instead 
of “and,” or simply as an addition to the 


text, and I applied for informa^n 
I^egislative Department. My learned iriend, 
Mr. Whitley Btockes, however, assuses me 
that the word appears in all the copies of 
the Code as successively considered ai^ 
amended as far back as 1856, when the seo* 
tion, as it now stands, took the place of the' 
original section, numbered 1B3, which may 
be seen at page 32 of the edition printed in 
England in 1851, and which was df a dif- 
ferent character. 

In the difficulty Wihich besets us, the cons- 
truction which I have suggested is the duly 
one which seems to me possible, and 1 oonld 
not consent upon section 149 to subject auy 
person to the consequences of an offence 
which, though committed in prosecution of 
the common object of the unlawful assembly, 
he himself had not directly contemplated 
unless it'was proved that he knew it to be 
likely that such offence would be so com^ 
mitted. 

In the particular case before us, I concur 
in the view of the facts taken, and in the 
order to be made by the majority of the 
Court, 

FlisaVf J".— The four prisoners, whose pe* 
tition of appeal is now before us, are named 
Sahid All, Dini Ali, alias Ari dli, KaloO 
Sikdar, and Gundhurbo Khan. They have 
I been convicted by the Sessious Court, con* 
stituted of a Judge and two assessors, of the 
offeuae of murder, under the provisions of 
section 149 of the Indian Penal Code, and 
have been sentenced each to the punishmenti 
of trantiportation for life. 

Ti^ J udge states the material facts of the 
case thus ; 

“I agree with the assessors that it is 
clearly proved that the prisoners and others 
attaciced Fakir Huksh whilst he Was plough* 
ing his own land in company with his three 
kingsmen and co-sharers, Somed Ali Sharef 
AH, and Kadez Ali, and that in the struggle 
Tareebooulla, one of the attacking part^, 

( but not, it may be observed, one of the pri- 
soners, fired a gun loaded with.small shot), 
killing Somed Ali on the spot, aud wound* 
ing Sharef Ali in the back,” 

The J udge then says : “ All the prisoner^ 
therefore, as taking part in the riot, and 
having the same object in view, namely, to 
drive Fakir Buksh off the land, ar0 in thO 
eye of the law, guilty of murder.” . Aud» 
i agaiu, after discussing the previous reUtiona. 
between the parties, the Judge gtm tilio 



m liiW O^EETES. 



Cfimiml 


faois of the occurrence in little more detail 
aa foUowB 

^'Itieema to me, therefore, quite clear, let, 
that the land was in the possession of Fakir 
Buksh,^ and that he and his companions were 
ploughing it when they were attacked 5 and, 
2 nd, that the reason assigned by Fakir 
Buksh for the attack is the natural and pro- 
bable one, viz.f that Sahid AU having paid 
up the full rent, was determined not to allow 
Fakir Buksh to hold and cultivate his land 
until he made good his quota. 

^ I cannot doubt that the unexpected re- 
sistance offered by Somed Ali and Sharef 
Al{| but more especially by the former, who 
was a young and powerful fellow, and who 
auatohed a lafee from the hands of one of 
bis adversaries, and laid about vigorously 
with it, led to the sudden, and probably at 
first unintended use of the gun by Taree- 
boolla. Finding his party driven *^back by 
the two men, Somed Ali and Sharef Ali, for 
the two old men Fakir Buksh and Kcdps 
All were not of much account (though Fakir 
Buksh’s right hand shows that he was cou- 
fiiderably knocked about Tareeboolla raised 
his gup, and fired, striking the advancing 
Somed Ali full in the chest. Ashruff Ali 
gaw the impending blow, and just had time 
to torn and fly, and so received a consider- 
able portion of the charge in his back. 

*4 hold it, therefore, proved in the evidence 
that all the prisoners are guilty of the 
offence laid to their charge. 

** The Court concurring with the assessors, 
finds that Sahid Ali, Ain Ali alias Anoo 
Alia, Kaloo Sikdar, and Gundhurbo Khan 
are guilty of the offence specified in the 
charge, namely, that they being members of 
an unlawful assembly, in the prosecution of 
the common objeot, in which, namely, to 
enforce a supposed right to a certain piece of 
land, one Tureeboolla, a member of the said 
unlawful assembly, committed murder by 
causing the death of one Somed Ali, have 
committed the offence of murder, and have 
thereby committed an offence under section 
il4i9 of the Indi^m Penal Code, punishable 
under section 802 of the said Code, and the 
Court diaects that the said Sahid Ali, Ain 
Ali, alias Anop Alia, Kaloo Sikdar, and 
Oundlmrbo Khan, be each punished with 
transportalSon for Kfe fi^oip^thw date.’V 

It a^atSi.tpme that the reasoning by 
^hi^ Judge, on the facts thus stated 
by, him, brings the charge home to the 
Tpwners, is somewh\t incomplete* The 


words of section 149, Indian Penal Code, 
are as follows 

149. If an offence is committed by any 
member of an unlawful assembly in prosecu- 
tion of the common object of that assembly, 
or such as the members of that assembly 
knew to be likely to be committed in prose- 
cution of that object, every person who, at 
the time of the committing of that offence, 
is member of the same assembly, is guilt of 
that offence.” 

The«e words do not, in my opinion, sup- 
port the view "which the Judge expressed at 
the outset of his judgment, and by which he 
appears to have been> guided to his final 
decision, to the effect that, because murder 
was committed by one member of the as- 
sembly, therefore all the prisoners, as taking 
part in the riot, and having the same object 
in view, namely, to drive Fakir Buhsh off 
the land, were, in the eye of the law, guilty 
of murder. It seems to me clearly not the* 
case that every offence which may be com- 
mitted by one member of an unlawful assem- 
bly, while the assembly is existing, i, e. 
while the members are engaged in the pro- 
secution of a common object, is attributed 
by section U9 to every other member. The 
section describes the offence which is to be 
so attributed, under two alternative forms, 
viz,, it must be either, Ist.— An offence com- 
mitted by a member of the unlawful assem- 
bly, in prosecution of the common object of 
that assembly ; 2 nd.'— An offence such as the 
members of that assembly knew to be likely 
to be committed in prosecution of that 
object. 

Now, inasmuch as the continuance of the 
unlawful aDsembly is, by the definition of 
section 141, made conterminous with the 
prosecution of the common objeot, it seems 
tolerably clear that the Legislature must 
have employed the words prosecution of the 
common object*’ with some difference of 
meaning in these two passages respectively. 
Also the mere fact that the Legislature 
thought fit to express the second alternative, 
appears to show very distinctly that it did 
not intend the words in prosecution,” 
which are found in the first to be equivalent 
to during the prosecution,” for if they 
were, then the second alternative would have 
clearly been unnecessary, and a comparison 
jvtth^this passage of the language which is 
u^ed in section 460, where the Legislature 
makes all the persons concerned in oommitting 
a burglary punishable with transportation 
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Minute by the Mon'hle Arthur 
Sobhouse^ Q, 0., JOegislative 
Membery Governor GeneraVs 
Council, 

This Pioneer gives the following sum- 
mary of the alterations ia the Code of 
Civil Procedure, said to have been pro- 
posed in a minute by Mr. Arthur Hob- 
liouse, Legal Member of the Governor 
Oencrars Council : 

(a,) ‘‘That no second appeal should be 
allowed as of right when the value of 
the suit is under Rs. 200.’^ 

(6.) “ That no second appeal should be 
allowed as of right when the Appel- 
late Court agrees with the Court of 
first instance."" 

(c.) “That in other cases a right of 
general appeal should lie to the High 
Court from appellate decrees of Subor- 
dinate Courts except the cases falling 
under Section 27, Act XXIII of 1861.’* 
(d) “ That the Court pronouncing the 

appellate decree should have the power 
of allowing appeals from its own de- 
crees.^’ 

{e.) “ That, notwithstanding prohibition 

(a) the High Court shall have the 
power of allowing an appeal, if tlie 
nature of the suit is such that its 
value is not measurable in raoney/^ 

(f.) “That, notwithstanding either pro- 
hibition, the High Court shall have 
the power of allowing an appeal, when 
the importance to the public in gene- 
ral of the question raised in the suit 
is so great as in the judgment of the 
Court to call for an appeal’" 

“ It might also be well to give to the 
Court pronouncing the appellate decree 


full powers to reserve a point of law or 
an inference of fact, or to state a case for 
the opinion of the High Court instead 
of allowing an appeal.” 

Proposition (a^ involves, we fear, a 
fallacy. It presupposes the infallibility 
of the Lower Courts in suits below Rs. 200. 
In the majority of special appeals, how- 
ever, the pecuniary value does not exceed 
that amount, and yet we find that in 
at least one out of three, the decrees of 
the Lower Appellate Courts are reversed 
by tho High Court in special appeal. 
Such being the case, there seems to bo 
neither reason nor rhyme for shutting 
out special appeals in cases of the des- 
cription referred to. Intricate questions 
of law may certainly arise without any 
reference to the pecuniary value of the 
suits, and although the Courts pronounc- 
ing the appellate decree, may have 
power to allow an appeal or to reserve a 
point of law, or an inference of fact or 
to state a case for the opinion of the 
High Court instead of allowing an ap- 
peal, yet, in practice, we are afraid, that 
in by far the largest number of cases no 
such appeal will bo allowed, or refer- 
ence made to the High Court, not- 
withstanding the incompetency of the 
Lower Courts to grapple with such ques- 
tions, and even if such reference be occa- 
sionally made, we do not understand 
how with the present judicial staff, that 
circumstance sdone can obviate the ne- 
cessity of an appeal to the High Court 
on points of law in all other cases. 
We see daily how errors are committed 
Hy the Lower Courts in the decision of 
cases involving only simple and ordinary 
questions of law, and with this fact 
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' staring US iti tbe face, we bardly know 
how to irecondile ourselves to the state of 
things proposed l>y Mr. Hobhouse. If 
the percentage of reversals of the decrees 
of the Lower Courts in special appeal 
were much less than it is at present, 
that circumstance alone would not justify 
the, Legislature in defining the mini- 
mum pecuniary limit in appeals to the 
High Court at Rs. 200. That one decree 
at least out of three decrees of the! 
Lower Appellate Courts is found to be | 
erroneous in law is proved by the sta - 1 
tistics of special appeals for the last few ! 
years. How could the Legislature then 
shut out special appeals involving a 
pecuniary value of less than Rs. 200, 
and su^er such illegal decrees to stand 
to the prejudice of the parties cast ? 

If appeals are allowed from the de- 
crees of the Lower Appellate Courts in 
suits involving larger amounts, it is only 
on the ground of the liability of those 
Courts to commit blunders in law. We 
fail to understand how this liability to | 
commit errors in law ceases to exist 
when the value of a suit does not ex- 1 
ceed a certain amount. 

It is the fashion now-a-days to consi- 
der the time of the Judges of the High 
Coutt wasted if it is employed in sifting 
and deciding questions of law arising out 
of special appeals . of small pecuniary 
value. But it must bo remembered that 
in the result of the decisions of these 
appeals depend the fortunes, ** the little 
air' of many a poor family, and conse- 
quently their interest in these cases is just 
equal to, if not greaterthan, what is felt 
by ;,their more fortunate countrymen and 
othhrs in suits involving larger amounts. 

* A wrong decision for example in a suit for 
enhanoement of rent under Rs. 200 may 
and do^s often render many a heretofore 
well-to-d<j lyot literally homeless, and 
reduce him, with perhaps with a large 
family; bf' the, very brink of starvation. 
That sucb4mrio^i^by ilie Lower Courts 
are not rein Mnge as they are he- 
lieved to patent teali who are 

in the 1^^ fanamar with tho> proceedings 
of out Courts. We do not pretend t that 
the Judsres of the ^ High are in* 


fallible or have the power, under the pre- 
sent state of the law of procedure, to set‘ 
aright all erroneous decrees of the Lower 
Courts. What we mean to say is, that 
the presumption is always in favor of 
the Judges of the highest Court of ap- 
peal in the country, and that where 
their hands are not tied down by the 
law, they are presumed to do generally 
that substantial justice between man 
and man which we in vain look for in 
the majority of the decisions of the 
Lowfe-r Courts. 

Besides, the valuation that is made 
of suits for real property does not always 
represent the real value of the property 
in dispute. This test therefore is any 
thing but safe or certain. 

Proposition would seem to imply 
that the Judges of the Lower Appellate 
Courts are as a rule superior in legal 
attainments to the Judges of the inferior 
Courts. The reverse however is the real 
state o( things. What guarantee then 
j have we of the soundness of the decisions 
arrived at by the Lower Appellate Courts ? 
Whatever may be the value of the con- 
current findings of fact come to by the 
Lower Courts, we are not quite sure 
whether any particular presumption 
arises from the fact of their taking the 
same view of the law in any particular 
case. We have been accustomed to see 
the concurrent decrees of two Lower 
Courts reversed in special appeal on pure 
points of law, and therefore do not 
think that any particular presumption 
arises in favor of the correctness of a 
decision when the Lower Appellate Court 
concurs in the opinion of the Court of 
first instance : 

It would lappear that Mr. Hobhouse 
would fain do away altogether with what 
are now called second or special appeals, 
but considering the peculiar coustitution 
of the Courts of this country, we think, 
as we have already said, that the law 
of special appeal, as it obtains at pre- 
may bo nvodified to a certain extent, 
hut not wholly dispensed with. 

We are fully alive to the fact that 
in special or partial appals, Courts 
cannot be expected te do justice in the 
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widest sense of the term. But where 
the Lower Courts are presided over as 
in this country by gentlemen who have 
not had the benefit of what is called a 
proper legal training, such appeals purely 
on points of law are not wholly without 
some advantage. 

With reference to this proposition, 
we would suggest the following amend- 
ment, to wit, that when the Lower Ap- 
pellate Court concurs in the judgment 
of the Court of first instance, a special 
appeal to lie to the High Court only on 
points of law, and that where the Lower 
Appellate Court reverses a decree of the 
first Court, a general or regular appeal 
to lie to the High Court on law as well 
as facts. 

Proposition (c) which follows proposi- 
tions (a) and {h) by way of a corollary 
does not require any particular comments. 
We would modify it thus : — 

That in all cases under Rs. 5,000 where 
the Lower Appellate Court reverses the 
decrees of the Courts of first instance, 
a general appeal should lie to the High 
Court from the appellate decrees of the 
Subordinate Courts except in enses fall- 
inor under Section 27, Act XXIII of 
1861. 

The power which Mr. Ilobhouse would 
give the Courts pronouncing the ap- 
pellate decrees, under proposition (a) 
of allowing appeals from their own de- 
crees, would, we are afraid, be very spar- 
ingly exercised. We all know how anxi- 
ous the J udges of the Lower Appellate 
Courts are to shut out special appeals. 
They generally make it a point to find 
foots on the evidence, throwing points 
of law, if any arise in the case, on the 
hack ground, and subordinating them to 
the findings of fact, and all this with a 
view, as one would fancy, to leave no 
ground for special appeals. Indeed, ^who 
would run the risk of having his decision 
upset in appeal if one could help it 1 

With regard to propositions (e) and 
(f) we have not much to say. If the 
amendment we have proposed were adopt- 
ed there would be no necessity for the 
provisions embodied in these propositiona 

It appears that it is the fashion now- 


ous to the backbone. We ate not ex- 
actly aware what foundation there is 
for the charge, but the fact is certain 
that it is echoed from mouth to mouth, 
and no body stops to enquh^ whether 
there is any truth in it. For ourselves, 
we are free to admit, that we have not 
yet been able to discover that they are 
more or less litigious than any other 
people. The fact is, that in consequence 
of the particular social and physical 
aspects of the country, certain classes of 
law-suits are peculiar here. Hence suits 
relating to adoption, alluvion and diluviou 
and boundary disputes including all man- 
ner of questions in respect of a variety of 
land tenures are nowhere else to bo met 
with. But we fail to perceive bow this 
circumstance alone can lead to the con- 
clusion that fondness for getting up law- 
suits is inherent in the native character. 
Whether this conclusion is right or wrong, 
we need not pause to enquire, but the 
fact is certain that the natives have 
acquired an unenviable notoriety for liti- 
giousness, and the result is that the 
Legislature as well as the local Judges of 
all grades and denominations are alike 
on the qm vive to catch an opportunity 
for restraining this propensity. To shut 
litigation out is accordingly an object 
of no ordinary importance with these 
gentlemen. They put their ingenuity 
on the rack, not witli a view to find out 
the best means of improving the admi- 
nistration of justice, but only with a 
view to diminish the number of lawsuits, 
and thereby lessen the amount of judicial 
work. All eyes are accordingly directed 
towards special appeals, which do net 
appear to be in good odour with the 
authorities. Indeed!, these constitute the 
bulk of the business of the High Court, 
and if these ate wholly done away with, 
where is the use of retaining so many 
Judges for that Qourt ? 

We are frefe to admit that under the 
present state of the law, full justice can- 
not be done in Special Appeal. Being 
partial in their nature, they are restricted 
only to points of law. If there appear 
to be any errors in that respect iu the 
decision of the Lower Appellate Courts, 
flip Hifirh Court can set them right, 
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but c^u, on no account, interfere with 
the findings of fact amyed at hy the 
Courts below, and it isf ten to^ one that 
these findings, if properly scrutinized, are 
seen ^$0 ill accord with the real state of 
facts ha disclosed in the Records, Viewed 
in this lights special appeals must he 
held to be ill adapted to secure the ends 
of justice. ' But it must at the same 
time be admitted, that if they do not 
afford full remedy against erroneous 
decisions, they certainly enable the 
Judges of the High Court to rectify the 
errors of law which appear in them. 
The remedy to be sure is> only partial, 
.but that even is better than no remedy 
at all. 

Litigation, we think, is a game of chance 
in this country, as it must be, where the 
Judges are not properly trained to the 
profession of the law. It often happens 
that the party who has. no case often 
gets a decree and the vice versa. In 
this state of uncertainty, nobody can 
make himself sure of the result of his 
case. Accordingly the party cast in one 
Court, thinks it proper, even if he has no 
case, to try his chance in the Appellate 
Court, and in this opinion he is not a 
little strengthened by the knowledge 
which he personally has of the result in 
many other cases , similar to his own. 
Even in the High Court the state of 
affairs is not in a better position. Papers 
connected with an appeal to be filed, 
are shewn to a vakeel with reference to 
the probable result of the appeal if filed. 
He goes through the papers and omi- 
nously shakes his head, as much as to say 
th^t there is no hope. The papers are 
thbn shewn to another vakeel, and he 
is of the sancie opitffon. The proce^ is 
repeated and perhaps a dozen vakeels or 
more are of opinion there is no hope of 
winning the case in appeal. The appeal 
is notwithstanding filed and perhaps in 
due course i$, decreed. Bucb instances are 
not few far,v:Jbetwseen. The result 
then is V that every " tody that is cast in 
the IioWi^r Courts takes nis chance and ' 
files an appeal, and this bolds good of 
regular as well as of speqial 
"Besides, the vakeels know fer certain 


what particular grounds of appeal take 
in with what judges, and if the district 
from which the appeal comes, happens to 
be in the group as it is called of particular 
Judges, the appeal is not only filed but fi- 
nally decreed if the hearing comes on before 
those Judges. But the reverse is the case, 
if other judges take up the appeal and 
decide it. Perhaps even now in the High 
Court there are Judges who, in special 
appeal, think ^ that if every bit of docu- 
mentary evidence has not been specifi- 
cally mentioned in the judgment of the 
Lower Appellate Court as duly weighed 
and considered, notwithstanding there is 
a finding on the whole evidence in gene- 
ral terms, the case ought to go back for a 
finding on that piece of evidence which 
has not been so mentioned. Thus it is 
evident that it is this uncertainty of the 
law that contributes in a great measure to 
swell the number of appeals to the High 
Court, and not any particular innate 
propensity in the native character. 

Mr. Hobhouse would seem to be fully 
aware of the fact, that special appeals do 
not afford proper remedy against bad de- 
cisions. Hence he is anxious to provide 
for a regular or general appeal to the High 
Court in all cases, as we fancy, between 
Rs. 200 and 5000, where the Appellate 
Court reverses the decree of the Court of 
first instance. To do this the more effec- 
tually he would shut out special appeals 
I in cases below Rs. 200 and also up to 
Rs. 5,000 where the appellate Court 
agrees with the Original Court, Evidently 
he seems to think that unless he shut 
out these appeals, the staff of the High 
Court would not be equal to the busi- 
ness which must necessarily flow into it 
under the altered state of the law. We 
think his apprehensions to be ill founded 
for we have not the slightest doubt, but 
that if a regular appeal were allowed iu 
all cases up to “Rs. 5,000 where the 
Appellate Court reversed the decrees of 
th^ Original Courts, and a special appeal 
in All other cases as at present, to the 
High Court, the .present number of 
Judges if they worked properly, would 
be quite equal to the increased vrork. 
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I jjy violating tHeir oUigation ot fideVity 
to oue only husband (says Harita), and by 
receiving the embraces of a stranger, vicious 
women ooiifound families, for a son begotten 
by an adulterer while the husband is alive, is 
a or after his death a golaca ; therefore 
let the husband guard his wife from the 
assaults of lust. If she lie lost through vice, 
the honor of the family is forfeited ; if that 
be lost, the pure succession of progeny is 
lost ; through that loss the sacraments of 
duties and of manes are destroyed; those 
sacraments being destroyed, duty fails ; duty 
failing, the husband’s soul is lost ; and his 
soul being lost, everything is lost. -(Cole- 
brooke’s Digest, vol. 2, p. 381.) 

« Whether the texts above referred to, so 
far as they relate to the dependence of 
women, are as liberal as they ought to have 
been; and whether the Courts of Justice in 
the country constituted as they are at present, 
are bound to carry them out in their integrity 
arc questions which we need not pause to 
discuss. It is sufHcient for the purposes of 
our decision to say that they are in full 
unison with the feelings of the Hindoo com- 
munity in general, and that the social status 
and privileges of Hindu women are still 
ordinarily deterinlued and regulated by them. 

But, be this as it may, there can be no 
doubt whatever that those texts are eminently 
fitted to give us a clear idea of the general 
spirit of the Hindoo law so far as it relates to 
the question of chastity in Hindu women ; 
and we are therefore justified in referring to 
them as a valuable guide in the present dis- 
cussimi which is intimately connected with 
that question. Such a course of procedure 
is fully warranted by the decision of the 
Privy Council, reported in p. 173 of the 
nth vol. of Moore’s Kep.* Ono of the 
questions raised in that case was whether, 
under the Hindoo law as administered in the 
Benares school, property inherited by a 
woman becomes her and a passsge 

of the Mitaksbara, the highest authority 
recognizcKl in that school, directly supporting 
the affirmative of this proposition was strongly 
relied upon iu the course of the argument. 
But their Lordships declined to act upon 
that passage ; and one of the reasons assigned 
by them was that it was iucoiisistent with 
the general spirit of the Hindoo law as 


• Maweaist Thakoor Deyliee v. Itai Baluk lUiu, 
10 W. K. P. C., 3. 


shown by the numerous texts declaifing th^ 

perpetual dependence of women. 

With these preliminary observations, let 
us proceed now to the direct examitiatioii of 
the question we have to deal with in tiic 
present case. 

We think it soaroety necessary to remark 
that the estate of a widow under the Hindoo 
law is one of a very peculiar character. To 
compare it with a life-estate, or with any 
other estate known to the English law, 
would be to misunderstand its nature com- 
pletely ; and if authority is needed to support 
this proposition, we have only to refer uo the 
remarks made by the Privy Council in the 
case reported in p. 550, Moore, vol, 8.t 
It is true that the widow is allowed to 
succeed to the estate of her deceased hiisliand 
as his heiress-at-law ; and it is also true that 
she is allowed to represent that estate fully, 
so long as her right to hold it continues to 
exist. But her dominion over it is rigorously 
confiued within certain defined limits beyond 
which she has no power to go ; nor is it 
allowed to descend to her heirs after her 
death. As * half the body’ of her deceased 
husband she takes his property in default of 
male issue, but being not more than half, 
her power to deal with it is anything but that 
of an owner in the true sense of the term. 

' " Indeed, according to the true theory of 

the Hindoo law, sho is nothing more than a 
trustee for her life fur the soul of her deceased 
liushaiid, if we may use the expression. 

‘ For women tiie property of tlieir hus- 
band (says Vyasa,) is iutondod ouly for use ; 
let them not make waste of it oil any 
account.’ 

III commenting upon this passage the 
author of the Dayabhaga says: — (Colcbrooko’s 
Dayabhaga, p. 182, c. XI, s. 1, v. 61.) 

‘ Even use should not be by wearing 
delicate apparel and similar luxuries. But 
since a widow liencfits her husband by tho 
preservation of her person, the use of property 
sufficient for that purpose is authorized, lu 
like manner since the benefit of her husband 
is to be consulted, even a gift or other alieha- 
tioii is permitted for the ctompletion of his 
fuiieml rites.’ Accordingly the anther says, 

‘ Let not women make waste. Here waste" 
intends ejc/yenditun not m^ul to (he otoner 
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‘<I| i$ 0l^|fcr frojtn tjiis that every | 

-ft-' Hiii!l<fek>' of the imitate i 
i^heidtcd by Wr from lh^;^eei^ased htiaUatid, 
Ini not ci^dtieivj^ to bid spiritual wel- 
voider the ®iii}oa law cnrretit in the 
school, an unauthorized act of waste ; 
and tlid acknowledged founder of that school 
gpds to t}ie lengtdi of declaring that she is 
allowed to ude that estate for the purposes of 
hor snsAntenanee, not t>ecaiise she has any 
independent right to do so, but because by 
pre^^Wng her person she confers a benefit 
upon his departed spirit* If this is not the 
trn0 picture of the trustee character of the 
widow, it is difiSoult to make out what trusr 
teeship means* 

^ ** It should not be supposed that the above 
. provisions were intended by their framers to 
seiirve as mere moral precepts which the 
widow is at liberty to obey, or to disobey at 
her pleasure* On the contrary, the utmost 
precaution appears to have been taken by 
them to BecuFO their strict euforcemont* We 
have already shown that, according to the 
jdih^doo law, wotnen are deemed to be never 
fit for independence, and the widow in 
possession of her husband’s estate is no 
^ception to the general rule. 

* When the husband isdead (says Nareda), 
his kin are the guardians of his childless 
widow. In the disposal of the property 
and care of her person, as well as in her 
maintenance, they have full power. 

“ l*be authority of this text is distinctly 
neoogniaed in the Dayabhaga, which says : — I 
. ‘In tlie disposal of property by gift or 
otherwise, she is subject to the control of her 
husband’s fiimily after his decease and in 
defaolt of sons.’— (Dayabhaga, v. 64, s. 1, 
c. XI). 

, *fdn order to complete this part of the argu- 
n^t^, let us pause Ipr a moment to compare 
the .widows estate with that of a male heir 
tl^e Hln<loo law. It is true that in the 
i^iritaal welfare of the 
deceii]^ proprietor Is the only test resorted 
^ for * d^^imiuug the right of succession, 
i^r ol^mant is onoe found compe- 

that test, 

the iibeohttely in^de o#^r to him 

IMtot sense of ' the'' term, 

" ^'fehls io'^dieseend 'tO'' h'k. 

thS' original ^tier. 
The^ohly. thie^'wle/Ja to' be; 
in the case of ancestral ptopMy under 


the law current in the Benares sdn^l. but 
the principle upon which tl^ exception is 
ba^, has nothing whatever to do , the 
present discussion. 

“Noi‘i8 it necessary to go very for, in 
order to find out the reason of this distinct 
tion between male and female heirs. Women 
are incapacitated by their sex from perform- 
ing the ceremony of purmna ^rad, which 
constitutes, as it were, the very cor»ei*-stone 
of the Hindoo law of inheritance; and 
hence it is that we meet with a general ten- 
dency in that* law to exclude them from 
the category of heirs. In the few oases in 
which women arc allowed to succeed, they are 
allowed to do so upon the authority of special 
texts, and not upon the general principle by 
which the law of inheritance is regulated. 
‘Accordingly,’ says the author of the I^ya- 
bhaga ( B. 6, c. XI, v. 11), ‘ Boudl>ayan.a, 
after premising, ‘ A woman is entitled not 
to the heritage, for females, and persona 
deficient in an organ of sense or mentbers, 
are deemed incapable to inherit.’ The con- 
struction of this passage is, ‘a woman is 
not entitled to the heritage,’ but the succes- 
sion of the widow and of certain others 
(mother, daughter, <ko.,) takes effect under 
express passages without contradiction to 
the maxim. 

“ The case of the widow affords a curioifs 
illustration of the tendency above referred 
to. So far as the original writers on Hindoo 
law are concerned, it appears that they were 
by no means unanimous in recognizing her 
right of succession, as may be seen from the 
numerous contradictory texts quoted on the 
subject both in the Mitakshara and in the 
Dayabhaga ; and, indeed, if we were to guide 
ouraelves Solely and exelusirely by those 
texts, it would have been extremely difiBloult 
for us to come to any satisfactory solution of 
the question one way or the other. Among 
the commentators the author of the Mitak- 
sbara is of opinion tliat the widow is entitled 
to inherit only when the family is separate. 

author of the Dayabhaga repudiates 
the distinction between jmut and separate 
family, but he also is obliged to admit that 
she takes under the authority of special 
te:ttB, and tlmt it is by those texts that the 
r^ture aiid extent of her right are to be deter^- 
uilned add regulated. 

It should not be supposed that the above 
View of a' IHindheK^idow^s estate is opposed to 
the Full B^dh decision reported in p. 165 
&f the Special Ko, of the Weekly Beporter, 
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ifi 5 Well it was held that a widow is com- 
petetit to sell her , so-called life-interest in 
thei property left by her husband. Wo do 
not wish to express any opinion as to the 
correctness or otherwise of this decision. It 
might possibly be supported upon the ground 
that such a sale is nothing more than more 
aiiticipatiun of the proceeds which the widow 
cbuld have realized from the estate if she had 
kept it ill her own possession. But there is 
nothing in that decision to support the con- 
tention that the proceeds thus anticipated can 
be used by her for any purpose not author- 
ised by. the Hindoo law, that is to say, for 
any purpose not conducive to the spiritual 
welfare of her deceased husband. The Hindoo 
law, it should be observed, does not, at least 
in Bengal, recognize any distinction between 
the moveable and the immoveable portions of 
the estate^ nor does it recognize any distinc- 
tion between the corpus of that estate and 
its profits. That these profits do not become 
her streedhttUy or peculiar property, iu any 
sense of the term, is manifest from the fact 
that their residue, which remains after her 
enjoyment of the estate, is allowed to go to 
the heirs of her liiisbaiid, and not to those of 
her streedhtin, * Therefore,’ says the author 
of the Dayabhaga (s. 1 , c. XI, v. 59), ‘those 
persons who are exhibited in a passage above 
cited as the next heirs on the failure of prior 
claimants, shall, iu like maiiuer as they would 
have succeeded if the widow’s right had never 
taken effect, equally succeed to the re.sidue 
of the estate remaining after her use of it, 
upon the demise of the widow in whom the 
succiision had vested. At such time when 
the widow dies, or her right ceases, the 
succession of daughter, aud the rest, is 
proper.’ Every expenditure incurred by a 
Hindoo ' widow which is not beneficial to the 
deceased owner is, as we have already 
shown, an unauthorized act of waste within 
the definition of that term as given iu the 
Dayabhaga ; and the word use ’! in the 
above passage puts it beyond all doubt that 
the rule is just as much applicable to the 
increment of the estate 4 s it is to the porpus 
ef It As for the absence of any distinction 
.betweep the moveable and the immoyeable 
portions of the estate, we have only to refer 
to tl^e decision of the Privy Gpuneil reported 
in p. 487, Moore . XI.* That decision was 
passed^, it is true, with special reference to 

^ Shugwan Been Dobey a. BIbee, IX W. K , 
P: C., 23. 


the Hindoo law administered in the llehates 
school, but it may easily be shown xttKHj 
prectseljr similar grounds that the same rule 
holds good in Bengal also. See also the 
case of Kasheenath Bysack e. HoroSooudom 
DDS 6 ^e,t which was a Bengal casa 
“ Suppose, for instance, that a widow soils 
her so-called life-interest in her husband’s 
property for a lac of rupees, the sale may be 
allowed to stand on the authority of the Full 
Bench Ruling in question. But can it be 
contended that she would be entitled to use 
this lac of rupees iu any ^manner she ihinks 
proper, or that the male heirs of her husband, 
who have ‘ full power over her in the dis- 
1 posal of her property, in the case of her 
person and in her maintenanoo,* under the 
express provisions of the Hindoo law, would 
not be competent to take any legal steps to 
restrain her from ‘ wasting * the amount lit 
may well be that the Courts of Justice in this 
country, constituted as they are at present, 
are not in a position to compel a Hii^oo 
widow to use her husband’s property for the 
benefit of his soul, althougli we are far from 
saying that a Hindoo king would not have 
I been found to do so to the fullest estent — 
he being expressly required by the Hindoo 
shasters to act as her guardian, and to chastise 
her, if led away from the path of virtue, as 
may be seen from one of the texts already 
quoted by us. But those Courts are bound 
to interfere in cases of waste, and it is in 
obedience to this general obligation that so 
many suits, iustitutod by reversioners to set 
aside acts of waste committed by widows, 
have boon and are still being entertained by 
them. Suppose then, that a reversioner 
brings an action upon the ground that the .. 
widow is about to spend a large sum of 
money derived by her from the profits of the 
! estate for a purpose not authorized by law, 
and suppose that his prayer is that an , 

1 junction should bo issued commauding her 
not to spend it for that purpose, can the 
Court refuse to grant the injunction, if the 
gi'ound upon which it is asked fbt is' msde 
out I This question, wo apprehend, ditist 
lie answered iu the same way as if the 
threatened waste had related to a portion 
of the eorpm of the estate, unless ire 
prepared to hold that, althoitgh we 
bound to administer the Hindoo^^ law wMin 
the widow claims to succeed to 

■ 

+ Clarke’s Rep., 91 ; Shaaia Churn Swcar's Yya- 
vusta Durpun. 


4ee«M4 # 1 ^ not 

Mmid to Ji4ii4ni8^^^ virbeo tbo 4ii9* 

pute Is as to iho natnra of her right and the 
oils She it ^titled to niake of it We are 
it hot been held in some coses 
thtt the widow is not nnder.any legal obliga- 
tion to tender aeeounts to the reversioner. 
Wo do not wish to express any opinion alK>nt 
the oorrOotne^ of these deciaious one way or 
the other.^ It may even be granted for the 
sake of argument that the widow is not 
bound to make good to the estate any sums 
already misspent by her. But there is no 
authority of any kind on the sti^ngth of 
which it can he held that she is the absolute 
mistress of the proceeds of that eittate, or 
that the reversioner is not entitled to take 
any legal steps iti order to prevent her from 
bstng those proceeds for a purpose other than 
that sanctioned by the Hindoo law. 

, V %cb then being the nature of the estate 
inherited by a Hindoo widow every act done 
by hpt^ the effect of which is to incapacitate 
her fkom using that estate for the only 
purpose for which she is entitled to use it, 
operates as a cause of forfeiture. The 
question is, therefore, reduced to this, is nu- 
Ohsstityaii act of this description ? looking 
at this question from a purely Hindoo point 
of view, we feel no hesitation in saying that 
the answer to it ought to be in the affirmative. 

Women/ says Menu, the highest and 
most respected of all the Hindoo legislators, 
^have no business with the text of the 
Veda ; thus is the law fully settled. Having, 
therefore^ no evidence of law, and no 
knowledge of expiatory texts, siiif^ul women 
ate as foul ns falsehood itself. This is a 
-fixpd rale/'* — (Colebrooke's Digest, vel. 2, 
p, 30.) 

following passage of Vyasa, however, 
whhab is ^ted b^ BughcM) Nuuduna (one of 
tim^ai^^wlei^ed. autb^^ in the Bengal 
fichoolb m connection with this very subject, 
and^wbieii wi}l be more specifically referred 
of our^ judgment# is 
Otiii O^icit m the point 

and good ^ an imAdrite woman 

also spot- 
less >;,bS0w^^ 'low ‘ Those wicked , 

of ado^iy, 

deceit M frons^tbal^vtime 

the irmts of sots^ wd 0X0 doooM 

to hell/' / 


. ?*/^t is clear, therefore, thet^n niiqtuiste 
woimnb not Only causes ‘the loss of lu&v 
Imsbaild's soul/ but she is totally incompe- 
tent to redeem it afterwaris, inasmuch as 
every act done by her subsequent to tlie loss 
of her chastity must be. necessarily destitute 
of all ^ligious efficacy whatever, tlow 
then can it be contended that such a person 
is entitled to retain possession of her hus- 
band's estate, when she has by her owd act 
reduced herself to a condition which renders 
her absolutely unfit to use that estate for 
the only purpose for which it was made over 
to her. As half the body of her deceased 
husband, she took it as a trustee for the 
benefit of his soul ; but if she is no longer 
in a position to Mfil her duties as such 
trustee, the trust property must be taken 
away from her ns a matter of course. 

Nor is tbo above conclusion wanting an 
express authority to support it. 

That an unchaste widow Ims no right to 
succeed to the estate of her deceased hus- 
band is, we believe, a proposition of Hindoo 
law beyond all dispute. The Mitakshara, 
which is respected ns a veiy high authority 
more or less in every part of llindoostan, 
expressly lays down 

^Therefore, it is a settled nile that a 
wedded wife being chaste takes the whole 
estate of a man, who being separated from 
his co-heirs, and not subsequently reunited 
with them, dies, leaving no male issue.' — 
(Colebrooke’s Mitakshara, o. II, s. 1, vol. 
Sd), The discussion in v. 18 is significant. 
In that verse the author repudiates the 
claim of a widow who is appointed to^lse 
up issue for her husband, and he bases 
his opinion on a text of Bridha Menu, 
which expressly declares that a chaste widow 
alone is entitled to succeed. It is worthy 
of remark, that a mere appointment to raise 
np issue cannot, in the absence of anything 
done by the widow in pursuance of that 
appointment, affect her chastity in any man- 
ner whatever, and yet the bare likelihood of 
her keeping such an appointment, and theimby 
loosing her chastity, is considered as a suffi- 
cient ground for her disinherison. It is 
etear, therefore, that, in the opinion of the 
author of the ^takshara, the widow, who 
is< to succeed to the estate of her deceased 
«hm^nd, must remain under a perpetual 
oUigatioti p preserve her chastity; and this 
lo&mnoe is not ^ly oonfirmed oy the very 
wording of the text of Bridha Mbna upon 
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r^ies, bot aliK> >y vr. 37 and 38 
in tirbich lie eajB that ^ widow who is 
i^poeted of iiiGoittinence must’ be excluded, 
and that ehe who is not supposed likely to 

guilty of that ofTence is alone entitled to 
take the wealth of her deceased husband. 

It is true that there is no special discus- 
sion on this point in the Dayabhaga, but the 
reason of this omtaaion Is obTious. The 
autliority of the Mitakshara, it should be 
remembered, was at one time supreme even 
in Bengal, and as the author of the Daja- 
bhaga did not intend to dispute the correct- 
ness of all the propositions laid down in that 
treatise, we need not be at all surprised at 
his silence in regard to some of them. It is 
for this reason that the Mitakshara is still 
regarded in the Bengal school as a very high 
authority oii all questions in respect of which 
there is no express conilict between it, and 
the works prevalent in that school as may be 
seen from the remarks made hy the Privy 
Council in the case already referred to. 

* But be this as it may, it seems to be clear, 
upon the authority of the very texts relied 
upon by the author of the Dayabhaga in 
order to establish the widow’s right of suc< 
cession, that both the accrual and the con- 
tinuance of that right are absolutely depend- 
ent upon the preservation of her chastity. 
The very first text quoted by him is one from 
Vrihasputtee, which says 

* In scripture and in the Code of Law, as 
well as in popular practice, a wife is deemed 
by the wise as half the body of her husband 
equally sharing with him the fruits of pure 
an4 impure acts. Of him whose wife is not 
deceased half the body survives. How then 
should another take his property when half 
his person is alive. Let the wife of a 
deceased man who left no issue take his 
share notwithstanding kinsman, a father, a 
mother, or uterine brother be present. Dying 
before her husband, a virtuous wife partakes 
of his consecrated fire ; or if her husband die 
before her, she shares his wealth — this is 
primeval law. Having taken his moveable 
and immoveable property, the precious and 
the base metals, the grains, the liquids and 
the clothes, let her duly offer his monthly 
lialf-yearly, and other funeral repots. With 
pmsents to his manes, and by pious liberty, 
let her honor the paternal unde of her bus- 
band, &o.*— (Dayabha^, c. XTys. 1, v. S.) 

The word virttum in the above passage 
is a mistranslation. The ori^nal contains 


two words, 'potibrota’ and ^shadhee;* ilie 
former meaning, devoted to the or 
ceremony of promoting the happiness Im 
husband ^ the latter, chaste. 

** According to this text it is clear that 
the chaste widow alone who is competent to 
I perform the religious aud other acts oondu- 
. oive to the spiritual welfare of her husband, 
land, therefore, entitled to sucoeed to his 
I estate after his death in default of male issue. 
It is the chaste, aud not the unchaste, wife 
who is regarded ^ in the Hindoo scriptures in 
the Code of Hindoo Law,' and in the popular 
practice prevailing among the Hindoos, as 
half the body of her husliand, and it is she 
and she alone who is entitled to partake of 
his consecrated fire, to offer bis monthly, 
half-yearly, and other funeral repasts, as 
well as to do those pious acts of liberality 
which are necessary for the salvation of his 
soul. An unchaste woman is even as a corpse 
for every act done by her is, in the eye of the 
Hindoo law, absolutely null and void so far 
as religious efficacy is concerned; and we 
might here refer to the oise of Sbyam Lall 
Dutt V. Sadhoomoney Dassee, reported 
in p. 362 of the 5th B. L. B., in which 
it was expressly hold that an adoption 
made by an uiichiiste widow is invalid, 
notwithstanding that it was made in pursu- 
ance of a permission given to her by her 
husband. 

The next text to which we wish to refer 
Is that of Bridha Menu, which says:— 

^ The widow of a childless man keeping 
unsullied her husband’s l>ed, aud persever- 
iiig in religious observances, shall present 
bis funeral obligation and obtain his entire 
share.’ — (Dayabbaga, c. XI, s. 1, v. 7.) 

** Who Bridha Menu was, or whether he was 
a retil or a fictitious personage, it is nCedlcsH 
for us to enquire. It is sufficient to say 
the above passage is recognized by tlio 
author of the Dayabhaga as one of the teMs 
upon which the widow’s right of succession 
is based ; and that it shows beyond the 
I possibility of a doubt that the preservation 
of her chastity is a couditiou precedent to 
the widow’s capability to ofihr oblations to 
I her deceased husband ; aud, therefore) to her 
light to take bk estate* 

‘ The third text is one of Vyasa. It says 

^ After the death of her husband, lei the 
virtuous widdw observe strictly the of 
continence; and let her daily, afitos; the 
purification of the bath, present waler Itom 



15j0 <%?|l xm iMir 

tha mat)e$ first ..candiUaii \vbieh slie mnst satisfy in 
of orfiift to fulfil tfee re^fiiiwinettte'uf 

'tioou-'. — ? ''/i-''' 

au4 «P^W%!/tba Viabmi, priwJ^ “ Tfee last Jaxt m ■#»* to refer to is one 

4 ^j 9 t|bpt abittei^io^fi^ess. Sbe sbocdd of Catayaea cited in tbe foHoirmg pacsege of 
jUef ,of^ tfio^iretietabJo for the Da^bbaga. . ^ 

ii]^reai9e^ 4f tbe wions ^* Eiit tbe tvife Biust enjoy her busband’a 

ihy saersd ordi- estate j she is not entitled to make a gift or' 
uancj9% A, who is asstdaous in the im^tgage or sale of it. Thus Catayana 

porf9|^i>^\;bfv4^ conveys her husband, says Let the childless Widbw keeping 
thotigb ajt>i4 mg in another world, and hersolf unmllied ihe bed of her lord, and abiding 
to aregien <^hUs8w’r-(Oayabbaga, a Xl,s. 1, with her venerable protector, enjoy with 
V, . < ; moderation the* property after his death.*^-— 

“ Thlsie the^path of duty which the widow ( Dayahhaga, o XI, s. 1, V; 56.) 
is et^O^iie^ to follow throughout her life, and This passage sliows clearly not only that 
it is oujy by steadily persevering in that the widow’s right is a mere right of enjoy- 
path that she can promote the spiritual weL ment, the word ^enjoyment’ being under- 
fare .of her husband. It is to be borne in stood in the sense explained above, but that 
mind that her capacity to promote such wel- the exercise of that right is absolutely de- 
fare anses only on. the date of her widow- pendent on her ^keeping unsullied the bed 
hood, and not before, as may be seen from of her lord.’ The participral form of the 
V. 43 of a. If C. XI of Colcbrooke’s Daya- word keeping, t. e., continually preserving, 
bhaga, aod it is for the purpose of enabling which is also the form used in the original 
her to, secure the attainment of this object, ( Htwlimh’) Pnluyuntee^ proves conclusively 
as well as for another to which we shall pre- that the injunction is one in the nature of 
senily i^fer, that this estate is made over to a parmanrcntly abiding eondition which the 
her. Ac^itdtngly, the author of the Daya- widow is bound n4 all times and under all 
bhaga* after citing the text of Vjasa above oirciimstances to satisfy, and the right of 
qiuite^aays Since by this and ether pas- enjoyment conferred upon her being ex- 
sagee tba* wif^ her h^usban^ from pressly declared to be subject to such a con- 

liell, aitd sinoe a woman doing improper acts diiion, every violation of it must necessarily 
through iiidigncnoe causes her husband, to involve a forfeiture of that right. It has 
fall iutd ;<a ragiau. of hoiTor, therefore, the been already shown that the widow’s right of 
wealth devolving upon her is for the benefit succession is dependent solely and exclusively 
of the owner. ^Cousequcnlly, the wife’s sac- on the authority of special texts, and it 
cession is proper/— ( Dayabliaga, c. XI, s. I, wonld. not certainly lie in her mouth to say 
V. 44«) that she is entitled to enjoy that right 

ih will be eeen that the author of the without being bound by the conditions which 
Dayahhaga repeatedly calls the daeeased hue- those very texts have imposed upon her. 
baud Um owner of the estate, notwithstand- has been said that the same reasoning 

ing Ito , widow’s , siECcesstou, she being in p^ would apply with equal force to the other 
session of it merely as hsdf bis body, ^d portion of the text which requires her to 
solely for hiSt benefit. It is clear, therefcnc, abide, with her venerable proteetp^ fiuttliis 
that, td the author of the Daya- is not a separate condition by itself. It is, 

bhag% lit fact, merely ancillary to the preceding 

wtdoi^ to succjM to the ei«tate of her condttioni namely, that of beeping uusuUied 
deoea^S hiishahd> namely, first, because she the bed of her Iprd, and is jtimply as a meana 
can r^teue him; hell by, Bring in the ;to an end* Infieed^it ifsa at one time a mStt^ 
mode* sbastem; of grave doubt whether a widow, who has 

mid, hecdiidiyv h«c«msd she ^ght msef^is vqluntiurily leitthe protects of heu^ h 
soul to A kin^en k mit^tled to retsin hie estate. 

.^Both^l^^ The,$u;estion was> .ultimately 'jettied,.k>' the 
affimpaliee- ,hy the.Privf -Council, . But fee 
' deewiQ»»:i»h»chkrcport¥id.i^,p. 9.7,;8hama 

Ohurnk . Yyaywjfta., ^ KoeM 

has, Tyase^ds'i^jify ?ByMM3k ■ n. ,Horc^'onderce',.,,I^,8see, was 
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eipresidy put upon the ground that the widow 
in that partkulor not changed her 

residence for unchaste purposes. Tliis 
decision lends considerable support to our 
view, though in an indirect way, for if, as 
has been argued in this case, a wido# who 
has once succeeded to the estate of her do* 
ceased husband is not liable to forfeit that 
estate by reason of unchastity, neither the 
Pundits, who were consulted in that case, 
nor the Lords of the Judicial Committee, by 
whom it was ultimately disposed of, would 
have put tlieir opinions upon the narrow 
ground above referred to. I 

The other authorities current in the Ben- 
gal school are still more explicit on the 
point. ** Sreekissen Turkolunkar, whose au- 
thority has been held in some cases to be 
superior even to that of the author of the 
Dayahhaga, expressly declares,— Sliadhee, 
chaste, otherwise the right ceases.* 

The word 'ceases’ in the above passage 
stands for the word nihiHh { ) in the 
original ; and as this last-mentioned word 
clearly means the extinction of some pre-exist- 
ing thing, it seems to be clear that, in the 
opinion of Sreekissen Turkolunkar, loss of 
chastity is a cause of forfeiture. 

"Rughoo Nuudiina also, the author of the 
Dayatutta and of several other works, which 
are regarded as high authorities in the Ben- 
gal school, appears to be of the same opinion, 

** After citing the text of Oatayana above 
referred to, he says, 'Shadhee,* not unchaste. 
Therefore, it is said in the story of Punnuka 
in the Hurryvansa ; — 

** Oh Aruudhuti 1 gifts, fastings, and other 
virtuous acts of an unchaste woman are vain, 
&c., &c, 

"This passage has been already quoted in 
extenso in an earlier part of this judgment, 
and we have only to observe in this place 
that the author of the Dayatutta refers to it 
for the purpose of showing that the Hindoo 
law insists upon the virtue of chastity as a 
eine qua non to the widow’s enjoyment of the 
property inherited by' her from her husband, 
beeanse the moment she commits an act of 
unchastity, She becomes absolutely incottipe- 
t^t to' confer any spiritual benefit upon her 
deceased husband, or as the text itself says, 
i^e flosses fromihat time the fruits of reli- 
gfiottS acts, and is doomed to hell.* 

"Lastly, Juggemath Ttirkoptmchanun, 
one of the most modern authorities of the 
Bengal school, expressly says-^" Since a 


woman has not yet performed the duties of 
widowhood^ and the like, how can sl^ hUve n 
titie'to the inheritance inmiedfately aftcrithe 
death of her husband ? She has an immediate 
title because she is disposed to perform 
duties ; but afterwards if her propensities 
happen to change^ she forfeits the right she 
had fully possessed.’— { Colebrooke’s Digest, 
voK 3, p. 479.) 

" And again, in p. 576 of the eamie vo- 
lume 

" ' The childless widow ’ considering* that 
ths several property of a woman may be 
resumed ( v. 405 ) if she do not preserve 
unsullied the bed of her lord, the legislator 
expounds this text The maxim being 
true in the case of several property over 
which a woman lias exclusive dominion, the 
same is equitable in respect of an estate de- 
volving on her by the failure of male wsoe.' 

" It is further to be observed that the Hin- 
doo Law goes to the length of declaring that 
a woman who is guilty of unchastity is liable 
to forfeit even her streedhim or peculiar 
property. Thus Nareda says : — ‘ Among 
brethren if one die naturally or civilly with- 
out male issue, the rest may divide his pro- 
perty among themselves, excepting the 
wealth of his wives, and shall support them 
until they die, provided they preserve unsul- 
lied tlie bed ' of Uieir husbands. But from 
other widows the heirs may resume their ex- 
clusive property. — ( Nareda Snnhitn, p. 21 ; 
Colebrooko’s Digest, vol. 3, p. 474.) 

Oatayana also lays down the same rule 

"But a wife who does malicious acts in- 
jurious to her husband who has no Sbuse of 
shame, who destroys his efiects, or who 
takes delight in being faithless to his bed 
is held unworthy of the property above des- 
cribed.” — ( Coiebrooke’e Digest, vol. 3, jiage 
585.) 

"In commenting upon this passage, Jug- 
gernath says; — ‘^Aefcs injurious to her hus- 
band, the administering of poison or th^ like, 
who has no sense of shame, who goCS tb other 
towns on false pretences or the like, vflid des- 
troys his effects, who incurs expenditure for 
immoral purpose.’—^ Oblebrboke’s jSigest, 
vol. 3, p. 586). w 

" Nor is this doctrine Wanting in sup- 
port of Uie commcti tators. We havb tSready 

seen What Juggematlysays u^h ; 

aad the following passages Win 
several other comraentatorB rfso 
sameopinion ' Therefore, the proplty ^veu 
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to a olioste woman by her father^m-law and 
others ihall aftft ^be %esdilhsd by the relltiyes 
as ii deetiM h^ Yr^eeiiuttee. If she 
prdt# e&erwisi^ the^ '^o^^ty giren to her 
mdy beii^litled. ' Cbtayana says It 
is ^e wife demoted tdf' her hiisband who Is 
entitled to dhjioy the pi^perty given to her. 
If she is not' > so devoid, she is entitled to 
meintenatioe; ^ ' Beit she who is tnisohievons 
or 'iheitieless^ or who destroys his effects, or 
wifo is tmehiSte, will not get the property 
(Yint ifitiiadoy, p. 208 ). 

<^HeghdO Mundmia also relies in p« 53 of 
hisBayatnttiiiipon the text of Kareda quoted 
abovo^ and what is still more important for 
the pnrposes of oiir decision is that he relies 
upon ib with express reference to the estate 
inherited by a widow from her deceased bus- 
band. 


<<Tlie author of the Viroda Ghintamoney, 
after eiting the text of Oatayana, *• But a 
wife who does nmltcious acts, d;o.,* says : — 
< Who does malicious acts, &e. This shows 
that the kindred should demand even the 
pecitltar property from such a woman. ~ 
(Prosono Coomar Tagore, Yivada Chiuta- 
money, p. 266). 

word tven is omitted in Baboo 
PrOsOiio Coomar^s translation, but it goes to 
show most distinctly that tlie rule is dfor- 
tibri anplieable to every other kind of pro- 
perty belonging to a woman. 

It may be conceded that the Courts of 
Justice ifi tills country are not bound to 
enforce this rdle^ inasmuch as it has no neces- 
sary connection with the law of inheritance, 
but it throws considerable light on the ques- 
tion we have to determine in tiiis case. If 
we once admit that want of ' chastity is in 
the eye of the Hindoo law a ground of for- 
feiture In the ease of a woman’s sirudbrn 
oven which she has an almost absolute do- 
mintoii^ '^e infereiice is almost irresistible 
that fuie mUst #ply, at least with 

eqnal^lbircei to the case of property given to 
a widow ftw a upeeiid the fumltneni 

of which is attogelher ineonsi^^ with the 
losacf hef c^^y; 

on todjsoliwe 

that an Wite Its not ^titleit even 

to wish to multipty 

there- 
quoting the 



family-house ' Their ciiildtess wives eon- 
ducting themselves aright must be supported. 
But such as are unchaste should be eapelljed 
f2feftf5rw.’--*(Dhyabhaga; c. V, v. 19. ) 

Of Course, the childless wives referred to 
in this passage are the wives of persons who 
are themselves disqualified to inherit, but 
there seems to be no reason whatever why 
the same rule should not apply with equal 
force to the wives of those members of the 
family who are fortunate enough to inherit 
the family estate. 

It has i>eeh said that some of the texts 
quoted above refer to many other virtues, 
besides chastity, and that the argument in 
favor of forfeiture would be equally strong 
in the case of the widow’s derelictions in 
respect of those virtues, as in the case of her 
failure to preserve her chastity. But the 
answer to this objection is very plain. A 
chaste widow, who has failed to perform her 
duties to-day, may perform them on some 
future date. But a widow, who has once 
sullied the bed of her lord, not only * causes 
her husband’s soul to fall into a region of 
torment,* but becomes * from that time’ ab- 
solutely incompetent to do anything for his 
spiritual welfare. All her fastings and acts 
of piety become fruitless and vain, and as 
she no longer remains half the body of her, 
husband^ her estate must necessarily come to 
an end. 

** It has been farther said that adultery is 
an expiable offence under the Hindoo shas- 
ters. Whether it is so or not appears to be 
a doubtful question. 

<< Culloka Bhutto, the celebrated comment- 
ator upon Menu, makes the following observ- 
ations upon a text of the latter, which 
I has been already quoted in this judgment : — 
‘None of the ceremonies at the birth of 
children, and so forth, are performed for 
females with holy texts. This limitation of 
law is fnlly settled, hence through the want 
of solemn rites, accompanied with holy texts ; 
they are not divested of sin ; through the 
want of evidence of law and scripfuitos, they 
are not aeqaainted with the sy stem qf duties, 
and haymg no expiatory texts, that is being 
ihcapablb df expiating a sin e^tnally com- 
mit^ since they are debarred from the silent 
repetitioa of expiatory . texts ; women are 
as fdki as falsehood itself, (Cdle- 
broedee’s Digest, vol. 2, p. 391. ) 

. Some of rile modern writers, however, 
appear to be of a different opinion, though,' 
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oTea according to them, expiation is not 
permitted after ttte birth of illegitimate 
children^ which is in fact what has happened 
in the present case. But we do not wish to 
meet this objection Upon this narrow ground. 
Assuming that expiation is allowable in a 
case like the present, we are unable to see 
how that circumstance can affect our decision 
one way or the other. Expiation might 
save the widow from the future punishments 
prescribed for the act itself, but there is no 
authority in the Hmdoo law, <so far as we 
are aware of, to support the contention that 
it can control the operation of the special 
texts, under which she inherits, or that it 
can render her chaste after she has once 
become unchaste. It is the chaste widow, and 
the chaste widow alone who is allowed to 
inherit the estate of. her deceased husband, 
and she is expressly told to use that estate 
solely and exclusively for his spiritual wel- 
fare, subject to the condition of * preserving 
his bed unsullied ; ’ once unchaste, she must 
remain unchaste for ever, and therefore for 
ever incompetent to satisfy the condition 
upon which her title depends. 

Indeed, if expiation can bar the forfei- 
ture, it can bar the disinherision also ; but 
there is no authority whatever to support 
either of these propositions. The Hindoo 
law, it should be remembered, recognized 
the institution of suttee. That barbarous 
practice was current in the country down to 
a very recent date, when it was abolished by 
the British Government. Bat barbarous as 
it was, it serves as a valuable guide to the 
true spirit of that law on the particular 
subject now before us. If the widow wishes 
to survive her husband, and to represent 
him and his estate as half his body, she 
must remain a suttee or chaste wommi 
throughout her life, and it is upon this 
express condition that she is allowed to 
take and to enjoy that estate in default of 
male issue. Inde^ the Hindoo law is, as 
we have already shown, extremdy averse to 
give property to women, and one of the 
special reasons assigned for making an 
exception ia the widow’s favor is, that by 
obiainuig ptoperty she would be able to 
avoid temptations of want, and so preserve 
her chastity, and thereby save her hue^and’s 
soul from the torments of ‘a re|;ion of 
horror.’ The case of a widow appointed to 
raise up issue for her husband, which has 
already been cited from the Mitakshara, 


appears to hare a very important bearing 
upon this point. Such an appointmeni 
not, at the time when the work was written, 
without some support from tiie Hmdoo 
shasters, though it was condemned by popu- 
lar practice as the author himself tells ns^ 
and it is, therefore, clear that no amount of 
prauschitto or penance can restore a widow 
guilty of unchastUy to the same position as 
one who is appointed to raise up issue by 
the express command of her husband. If 
expiation is allowable in the one case, it 
would be equally allowable in the otlier; 
and if a widow who has raised up issue 
canuot recover the mheritance by expiation, 
the unchaste widow cannot, merely by reason 
of such expiation, claim to stand in a higher 
position. 

But there is another difficulty of a still 
more formidable character which must be 
overcome before this objection can prevail 
against our view. The widow having, by 
reason of her unchaslity, once become incom- 
petent to use the estate of her deceased hus- 
band, her right to use that estate ceases ; 
and as, according to a well-known principle 
of Hindoo law, property can never remain 
in abeyance, tlie estate must immediately 
vest ill the nearest heir of her hnsband; 
and having once gone there, no sttbsequent 
expiation on her part can bring it back to 
her, 

“ It has been said that, according to the^ 
Hindoo law, an estate once vested cannot 
afterwards be divested. But not only is this 
rule, not witliout exceptions, but its appli- 
cation must necessarily depend upon tha 
nature of the estate in question. In the 
case of male heirs who become the true 
owners of the property in the full sense of 
the terra, such application cannot give rise 
to any diffienlty, although even in sUch cMes 
the Hindoo law recognizes certain exceptions 
to which it is not necessary here to refer. 
But the case of the widow stands upon a 
quite different footing. Her estate is one, 
as we have already shown, essentially iu the 
nature of a trust estate, for she can use it 
only for particular purpose, aud for no other ; 
and if she has by her own conduct render^ 
herself totally incapkblo of using it for tbab 
purpose, the divesting must follow as a 
necessary consequence. 

Stress has been laid ^ 
fact that unchastity is hot included ia 
chapter on Exclusion from Inheritance 
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in W in tbe Bajabbaga. 

The <^rigtahl^:WdrkSj hoi^eTer, ate not divided 
mte ebapteta at alV^ as it 

imf^ ihp aafawer to tbl»td)»jeetion is ebvioas. 
The grounds refmM to are general grotifids 
applieid>l#t6 botiii classes of heirs-— *m8le and 
fenmle* But the aridow^s case is of a speciid 
natdre^ As a woman she aronld have been 
altogether excluded from the inheritance, but 
for the special texts in her faror, and as she 
takes the estate under, those texts, she must 
abide < by the special conditions therein laid 
down in addition to the general conditions 
to. whteh all other heirs are subject. The 
^reser? ation of her chastity is, strictly speak- 
mgj more in the nature of a permanent con* 
dition attaching to the right itself than a 
ground of exclusion from inheritance. All 
married wives are not allowed to inherit. 
It is only those who are entitled to the rank 
of • putnees/ and of these, those only who 
are chaste, are allowed to inherit at all, and 
they are f&erely allowed to < use’ the estate 
in a specified mode so long as they continue 
chaste. Those married wives who are not 
enisled > to the rank of putnees are allowed 
malntenmice only, but even that is resum- 
ahle at the instance of the lawful heir if 
they prove unchaste, as may be seen from 
V. 48, 8.< I, c. XI, of the Dayabhaga. 

It may be farther remarked that this 
objection would apply with equal force to the 
^ C^e of a widow who is found unchaste at the 
time when the succession opens out, but that 
such a widow has no right to inherit under 
tlie Hindoo law appears to be almost univer- 
sally admitted. 

** We will now proceed to discuss the two 
remaining classes of authorities, namely, the 
decisions of Courts of Law, and the opinions 
«f Buropean writers on Hindoo law. 

far as the decisions are concerned, the 
emlier ones, supported as they are by the 
of the Pundits then consulted, are all 
in support of our view. The first case in 
point of datey is reported in the 20(li p. of 
tibe find of Maeanaghten of Hindoo 
Law; 1%at case arose in the district of 
Bo«%h45 and it was distinctly held therein 
that an imcbjB^Widow forfeits dll right to 
tef reported 

k of oonsideraDle 

It ; aroda- |b fid^PergnnnaH 
and !tt: »%s:j^|rei%liitld;‘'ther^n that dn'un- 
eha^e 

kmiJy-ioaee^ ter husband. The ned:l case 


is reported in p. 112 of the samevolame. 
In this case it was held that an unchaste 
widow is not entitled to maintenance from her 
husband’s brother, even though she may have 
resigned her right in tlie property of her 
husband in his favor in consideration of such 
maintenance. The case of Ranee Bassunt 
Koomaree a. Ranee Knmal Koomaree, re- 
ported in p. 144, 7 Sel. Rep., is also in support 
of his view as far as it goes, and it was 
evidently treated as a case of elopement. 
The case of * Rajkoomaree Bossee v, Go- 
labee Bossee, Sud. Rep., 1858, p. 1891, 
is also in point, so far as the question of 
disinherison is concerned. It is true that in 
this case there was an allegation of desertion 
by the husband in his life-time, but this 
allegation was considered merely as a piece 
of evidence on the only issue of fact which 
was raised in it, namely, whether the woman 
was chaste or otherwise, as may be seen 
from the judgment itself In tlio case of 
Doe d Radhamonee Raur n. Nilmonee Boss,* 
it was unanimously held by Chambers, 
C. J. 'Hyde, Jones, and Bnnkin, Judges, 
that au unchaste widow forfeits all her rights 
in the estate of her deceased husband. The 
case of Boe d 8aum Monee Bossee v, Neemy 
Churn Dossf is certainly in the other way. 
But ilo authorities are cited in the judgment, 
nor does it appear that the earlier cases were 
brought to the notice of the learned Judge 
by whom it was passed, as may be seen from 
the concluding words of his judgment, in 
which he says:— * Further, in this case the 
widow had been in rightful possession for a 
long time, and the Court would be disin- 
I dined to disturb her in the absence of any 
decision of a Court of Law showing that 
such a person for such reason as above stated 
might be expelled from possession.’ 

“ The last case is that of Srimati Matan- 
gini Bebi v. Srimati Joy (Kalij: (5 B. L. R., 

491,) but for the reasons above stated, 
we feel ourselves bound to say that it is 
contrary to the Hindoo law. 

As for the Buropean writers, Mr. Cole- 
brooke is undoubtedly the highest among 
them in point of authority, and his opinion 
as reported in fi Strange, p. 272, appears to 
have been that, dthongb unehastity is a 
cause of disinherison, a widow who once 


* Montriou's Hindoo Law Cates, 314. 
1 2 Taylor iBeU, 300. 

t 14 W. R, 0. Jut., Ap., 28. 
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succeeded to the estate of her deceased hus- 
band, cannot be afterwards divested of it, 
except tor loss of caste, nnexpiated by 
penance and unredeemed by atonement. 
This opinion, however, was given in a case 
which originated in Trichinopoly, nor does 
it appear that it was given with any refer- 
ence to tlie authorities current in the Bengal 
school. It is also to bo observed that the 
question propounded in that case contains 
no specification of the particular bad con- 
duct of which the widow was guilty. But 
be t^t as it may, there is no authority cited 
to support the proposition that loss of caste 
is the only ground*^ of forfeiture recognized 
by the Hindoo law, or that penance and 
atonement can prevent forfeiture any more 
than they can prevent disinhersion. The 
great name of Mr. Colebrooke is, no doubt, 
an authority entitled to the highest respect, 
but for the reasons above stated, we are 
constrained to say that in this particular 
instance, it cannot be taken as conclusive. 
We wish further to remark that Mr. Ellis 
of Madras, who also was consulted in that 
very case, gave an opinion directly supporting 
our view, as may be seen from one of the 
notes subjoined to it. As for the opinion of 
Bir Thomas Strange, it seems to be based 
entirely upon that of Mr. Colebrooke, and 
we do not, therefore wish to dwell upon it 
any farther. 

The opinion of Sir William Macnaghten 
seems to be in support of our view, as may 
be seen, not only from the remarks made by 
him in p, 19 of the first vol. of his work 
on Hindoo law, in which he distinctly 
says that ‘ a widow in possession of her 
husband’s estate is nothing more than a 
trustee for certain purposes,’ but also from 
the cases which are cited by him as leading 
authorities in the second volume of that work, 
and which have been already commented 
upon by us. The only other European 
writers we wish to refer to are Elberling 
and West & Buhler. Both these authori- 
ties, however, are in support of our opinion 
as may be seen from the remarks contained 
in pp. 73 and 75 of Elberling’s Treatise 
on Inheritance in p. 99, of West & Buhler's 
works on Hindoo law. 

“ Supposing, however, that the preceding 
conclusion is correct as far as it goes, the 
next question we have to determine is 
whether this case falls under the purview of 
Act XXI of 1850. 


We are of opinion that this qu^lou 
ought to be answered in the uegative« /Ehic 
Act was passed for extending the priucVpVe 
of Section 9 Regulation Yll of 1832, 
the Bengal Code throughout the territories 
subject to the East India Company, and its 
preamble is as follows 
" Whereas, it is enacted by Section 9 Regu- 
lation YU of 1832 of the Bengal Code, that 
^ whenever in any civil suit the parties to such 
suit may be of different religious persuasions 
when one party shall be of the Hindoo, and 
the other of the Mahomedan persuasion, or 
where one or more of the. parties to the suit 
shall not be either of the Mahomedan or 
Hindoo persuaiions, the laws of those reli- 
gions shall not be permitted to operate to 
deprive such party or parties of any property 
to which, bat for the operation of such laws, 
they would have been entitled.’ And, where- 
as, it will be beneficial to extend the principle 
of that enactment througliont the territories 
subject to the Government of the East India 
Company.” 

‘‘ These words seem to prove conclusively 
that the one object which the Legislaffctre 
had in view in passing the Act was to extend 
the principle of religious toleration, and the 
inference is, therefore, almost irresistible that 
it could not have been intended to govern a 
case like the present The violation of con 
jugal duty is an offence against universal 
morality, and it is upon this ground that 
contracts based upon adulterous considerar 
tions are declared by Courts of Justice to , be 
absolutely null and void. To hold that an 
uncliaste woman is entitled to claim the 
same privilege as a person who has conscien- 
tiously changed his religion would be mani- 
festly opposed to public policy, and we are, 
therefore, of opinion that the construction of 
the Act ought to be limited to the further- 
ance of the great principle enunciated in its 
preamble, and not extended to a case of 
positive immorality like the one before us. 
It has been often remarked that the, pre^ 
amble of an Act is the key to its interpreta- 
tion, and we do not see any reason whatever 
why we should extend the operation of the 
Act in question beyond the limits propemed 
by its framers, and that at the risk, as 
^one puts it in his judgment in Ae case 
of Bajkoomaree Hossee v, Golabee DosseeB 
<of relaxing the bonds which tend to seMe 
and elevate the relations, of mairied 
' 1 
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Now the ca^e of an unchaste widow does 
not fall within any of the three contingencies 
contemplMed by this Section. That it is 
not a case of renunciation of religion, or of 
exclusion from the communion of any reVi- ' 
gton, U almost self-evident ; nor can it be 
said to be a case Of loss of caste. Loss of 
caste might be in some cases the consequence 
of loss of chastity, but it is not a necessary 
consequence. The guilty parties might both 
belong to the same caste, and in such a case 
there need not be any loss of caste at all, 
nor is there anything in the Hindoo Law 
which says that an unchaste widow forfeits 
her right, because she has lost her caste. 
She forfeits it because she is hot a ^ sbadhee^ 
or chaste woman, and there is nothing in Act 
XXI of 1850 to provide for her case. The 
Hindoo who is born blind, or destitute of any 
other sense or member of body, cannot in- 
herit, notwithstanding the provisions of this 
Act, and his case affords an additional ground 
for holding that its operation was purposely 
limited to cases involving a change of 
religious persuasion as indicated by the 
preamble. 

The Act for the re-marriage of Hindoo 
widows (No, 15 of 1856) nlsb tends to 
throw same light on this point. That was 
passed nearly six years after the promulgation 
of Act XXI of 1850, and it was passed for 
the express purpose of removing all legal 
obstacles to tlie marriage of Hindoo widows. 
Now it is clear that a Hindoo widow who 
marries a second husband, loses under that 
Act all the rights and interests which she 
had in her former husband’s estate, and it is 
scarcely reasonable to suppose that such a 
provision would have been introduced in an 
Act passed with such an object, if Act XXI of 
1850 had the extended operation which is 
sought to be given to it. We admit that 
we have, strictly speaking, no right to use 
this circumstance as an argument by itself; 
for the Legislature might in 1856 have mis- 
construed what it had done in 1850. But 
we refer to it for the purpose of showing 
how the law was understood to be in 1856, 
not only by the Legislature itself, but even 
by that portion of the Hindoo community at 
whose special request Act XV of that year 
was passed. ^ , 

“ The conclusion arrived at by us on both 
these points is, however, contrary to that 
arrived at in the case of Srimati Matahgini 
Debi ve, Srimati Joy Kali, B. L. R., Vol. 5, 


p. 466, and we therefore refer this case to 
a Full Bench for au authoritative ruling 
upon the following questions : — 
bt.— Whether, under the Hindoo law tts 
administered in the Bengal school, a widow, 
who has once inherited tiie estate of her 
deceased husi>and, is liable to forfeit il^t 
estate by reason of uuc^tity 1 

2n(l — Whether the mrfeiture, if any, is 
barred by Act XXI of 1850.” 

The case came on for hearing under the 
order of reference before a Full iipieiich of 
five J udges, their lordships without deliver- 
ing judgment referred the case for the 
opinion of a Full Bench of all the Judges. 

In this case I have already expressed my 
opinion at considemble length in the order 
of reference, and as I still adhere to that 
opinion, I do not think it necessary for me 
to do anything more than to make a few 
observations merely by way of supplement ; 

(1.) It is, I believe, a proposition beyond 
all dispute, and indeed it was fairly con- 
ceded at the bar, that au unchaste widow 
has no right to succeed to the estate of her 
deceased husband, irrespective of any consi- 
derations arising from expiation or condona- 
tion. Baboo Shama Churn Sircar sayc, it is 
tnie (see Vyavastha Durpana, page 1016, 
Vyavastha No. 663 ) that loss of chastity 
operates as a cause of disinherisiou in those 
cases only in which there has l>eeu no expia- 
tion by penance or condonation by the hus- 
band. But the only authority which Baboo 
Shama Churn has been able to cite in sup- 
port of his Vyavastha is the opinion of 
Mr. Colebrooke in the Trichinopoly case 
already noticed by me in the order of refer- 
ence. Now, there is nothing whatever in that 
opinion to warrant the view taken by the 
Baboo. On the contrary, Mr. Colebrooke 
lays it down as undoubted law that an 
unchaste widow has no right to inherit her 
Jhusband’s property, without the slightest 
reference either to expiation or to condona- 
tion ; and this opinion is supported not only 
by all the decided cases on the point, but also 
by the express provisions of the Hindoo law 
itself. According to that law, it is. the (^dee 
or ohaste widow alone who is entitl^ to 
succeed to the estate of a man , ijrlito dies 
without leaving any male issue, It m 

beyqnd all question that neither e^i^iation 
not condonfition can convert m ijnc^te 
woman into a chaste one, the of 

Baboo Shama Chonij which, ilf. apici^ be 
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rcmemb|ti^ dpes not posemn nny indtpeod- 
oot T«lua of itd own, must nieoeseHurilT fiiU 
to th0.gr6at^ ' 

SbUlii’, fhO^oro, tHe i^mtind being cle&r 
u«, 1 confess I feel oonsiderable 
dii^lty in undei^stshding how, in % face 
of the ubote concession, and upon the 
sn^otit^es whwih si are bound to follow in 
thil esse, it ctm be contended that loss of 
chwtitv does not ojperate as a cause of 
foifsitaire also. 

Ol all the authorities above referred to, 
the Dayabhaga of Jumata Vahaua, the 
acknowledged founder of the Bengal school, is 
undoubtedly the highest, and it is therefore 
to the Dayabhaga that I shall first direct 
my attention. I do not wish, however, to 

f o over all the texts quoted and relied upon 
y the author of that treatise in dicussing 
the widow’s right of succession. I will 
refer to two of those texts only, namely, ^e 
test Yribat Menu, cited in verse 7, 
section 1, chapter XI of Mr. Colebrooko’s 
translation of the Dayabhaga, and that of 
Katayana, cited in verse 66 of the same 
section and chapter. These two verses are 
as follows : — ' 

'(1.) “The widow of a childless man, 
heeptn^ untullied her hut- 
VrihatKeno. han^t bed, and preserving 

in' religious ceremonies, 
shall i^aent his fhneral oblation, and obtain 
his entire share.” 

(2.) “Let the childless widow, heeping 
wneulUed the of her 
Katsyspaia. ford, and abiding with her 

venerable protector, enjoy 
with moderation the property until her death. 
“After her death let the hairs take it." 

It will bo observed that the first of these 
two texts is cited by the author of the Daya- 
bhaga (pt the purpose of establishing the 
widoiria rk ht to sucoMd to the whole estate 
of her bnsband, and not merely to aportioh 
of itj barely sufioient for her maintenance, 
aind the secoad, for that of defining the 
nature, imd extent of the interest which 
devsdves upoU her by viiftue of such right, 
and ^ieb; as ^e afterwards explains to us, 
in terms Aoq. |ilaintO be misunderstood, is 
not being uiore thaa f ’ ‘ * 

fitr the ^fiefii of h% 

■the.‘'t«ts»''’^#WWr;^ 

tbe 'ssM fbtB»,,, thi 
pufpose in h^th 7ot 


px a mere bolder 
hciBba|L4*8 soul. ]^th 
of tkp widow's 
io pireoisolj 

thorn beibg^jjxaotlj^ 'tho 


same in the transhttioiXp as well as ia the 
original If, therefore it be onoe conce^ledy 
as it has been, and as I think it must be, 
that the fulfilment of that obligation is a 
condition precedent to the widow's right to 
take her husband's estate under the first 
text, I cannot understand upon what prin- 
ciple of construction it can be contended 
that such fulfilment is not also a condition 
precedent to her right to enjoy that estate 
under the second. Surely, we are i)Ound to 
attach the same meaning to the words 
keeping unsullied the bed of her lord" in 
the text of Katayana, as we do to the >7ords 
** keeping unsullied her husband’s bed" iu 
the text of Vrihat Menu ; and if we once do 
so, what reason can we assign for holding 
that the injuction as to chastity is binding 
in the one case, and not in the other. So 
far as the principle upon which that injunc- 
tion is based is concerned, it cannot be 
contended for one moment that there is the 
slightest difference between the two cases. 
1 ^ve already shown in the order of refer- 
ence, and I may add that the correctness of 
that portion of my judgment has not even 
been questioned in the course of the argu- 
ment, that an unchaste widow is absolutely 
incompetent to render any spiritual service 
to her deceased husband, and as Uie widow's 
estate is, under the express provisions of the 
Hindu law, destined soltfy and excludvelt/ for 
such service, it requires no argument to show 
that if loss of chastity operates as a cause 
of disliiherision, it must also operate as a 
cause of forfeiture, aud for precisely the 
same reason. Why then are we to hold that 
the condition of chastity is a valid and bind- 
ing condition under the texts of Vrihat 
Menu, but not under that of Katayana 1 
Suppose, for instance, that a Hindoo dies, 
leaving his property to his widow by a will 
which contains a distinct provision, to the 
effect that she should, while continuing to 
keep the testator's bed uusnllied, use the 
property, until her death, for his spiritual 
benefit, and for no other purpose wlmtever. 
If the widow afterwards becomes unchaste, 
and thereby renders herself absolutely in- 
competent to use the property for the only 

S urpjsofoT which it was given to her, can it 
e said there would be no forfeiture in such 
a esse. I apprehend not. 

^Bsboo Mohini Mohitp Boy, who argued 
this case with great ability on behalf of the 
appellant, finding this difficulty staring him 
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in the fiice, attempted to get rid of it by 
certain arguments which, 1 am bound to say, 
are more iugenious than sound. He tried 
first of all, to oast suspicion upon the 
authentioity of the text of Katayana, upon 
the ground that the treatise of which it 
forms a part is not forthcoming. But to 
whatever cause the Baboo’s failure to procure 
a copy of the Institutes of Katayana may 
be ascribable, it is perfectly clear that the 
authenticity of the text in question does not 
admit of any doubt or dispute. The very 
fact that it is quoted with approbation by 
the author of the Dayabhaga is a conclusive 
reputation of the Baboo's argument ; and if 
further authority is needed, I have only to 
refer to the decision of the Privy Council, 
reported in page 514, X[ Moore, in which 
that very text is distinctly characterized by 
their lordships as one of “ undoubted autho- 
rity,” and that for the purpose of determin- 
ing the nature and extent of the interest 
which the widow acquires in her husband's 
estate, under the provisions of the Hindu 
law. 

The next argument advanced by Baboo 
Mohini Mohun was that, in giving effect to 
the text in question, we should not go be- 
yond the particular purpose for which it is 
c\ted in the Dayabhaga, and that as the 
author of that treatise has not made any 
comments of his own upon the words keep- 
ing unsullied the bed of her lord,” it must 
be presumed that he has rejected that por- 
tion of the text which contains those words,* 
as possessing no binding force whatever. 
This, 1 confess, is rather a novel mode of 
interpreting a work like the Dayabhaga, 
which is professedly a mere commentary on 
the texts of the ancient Rishes, the acknow- 
ledged fountain head of the Hindoo law. 
But be that as it may, let us see for what 
particular purpose the author of the Daya- 
Wiaga has cited the text under our consider- 
ation. That purpose was, as ho himself 
tells us* in the very verse in which the text 
is quoted, to establish the proposition that 

the widow must only enjoy her husband’s 
estate.” What this right of enjoyment 
means he explains to us in the subsequent 
verses in which he says in the most express 
terms that every use made by the widow of 
the property inherited by her from her hus- 
band, which is not conducive to his spiritual 
welfare, is an act of waste. Are we then to 
suppose that at the very time when the 


author of the Dayabhaga was appealing to 
the text of Katayana as an authority for 
showing that the widow’s estate is d^tined 
solely and exclusivly for the spiritual waL 
fare of her husband, he was silently engaged 
in repudiating the binding force of Uiat 
portion of the text which imposes upon her . 
the obligation of ” keeping unsullied the bed . 
of her lord/' knowing full well, as he must 
bo supposed to have done, that the strictest 
fulfilment of that obligation is iudispensibly 
necessary to enable a Hindu woman to pro^ 
mote such welfare. Such a course of proce- 
dure is, on the very face of it, so utterly self- 
contradictory, that before we can impute it to 
a writer like the author of the Dayabhaga, wo 
must have some reason infinitely stronger 
than that put forward by the pleader for the 
appellants. With reference to that portion 
of the argument which is based upon the 
absence of any express comments by the 
author of .the Dayabhaga upon the words 
** keeping uiisulUed the bed of her lord,” 1 
have to observe that it is entitled to no 
weight whatever. The pleader for the 
appellant seems to forget that the same 
remark is equally applicable to similar por- 
tion of the texts of Vrihat Menu and other 
Et8li>€8 which are quoted in the Dayabhaga for 
the purpose of e8tab]i>hiDg the widow's right 
of succession, and yet it is admitted on all 
hands that under those texts an unchaste 
widow is not entitle(^to inherit her husband's 
property. Nor need we go very far to find 
out the reason of this silence on the part of 
the author of the Dayabhaga. His functions, 
it should be borne in mind, were those of a 
mere commentator ; and it was by no means 
incumbent upon him to explain every word 
iu every text quoted by him, whether that 
word required uu explanation or not. Take 
for instance, the words “abiding with her 
venerable protector” in the very text of 
Katayana, which we have been cuiisidering. 
These words certainly required au explanar 
tiou, and we accordingly fiud the; author of 
the Dayabhaga explaining their meaning to 
us iu the verse next to that in which the 
text is quoted, that is to say, iu verse 67. 
It would be simply absurd to contend that 
at the very time when the author was mast- 
ing upon the widow's obligation to live uud^ 
the protection of her husband’s mate xda- 
tives, he was silently releasing her frpm .^0 
main obligation, with reference to the 
former is nothing but a means to ah end, 
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namdyi the oblig^tiott of koepiug unsulliodi 
tho bod of her lord/' It to into that H hao 
been decided by the Privy Council that a 
widovr doeifl not forfeit her righto hi her hno- 
band’e estate merely by reason of lier having 
(]|[uitted the protection of his mtile relatives j 
but their lo^ships expressly put tlieir deci> 
sion upon the ground that the widow in the 
particular case betoro them had changed her 
place of residence from justitiable motives, 
and not for unehasfe purpoaesJ* Tliis decision 
is certainly in support of my view ; so far as 
it shows the importance attached by their 
lorships to the fact that the widow had not 
left the protection of her husband’s relatives 
for unchaste purposes. But at any rate, it is 
conclusive authority on the point that the 
widow's obligation to live under the protec* 
tion of her husband’s male relatives is merely 
auxiliary to the main obligation imposed 
upon her by the text of Katayana, namely, 
the obligation of keeping unsullied the bed 
of her lord. 

It has been said that under the Hindu 
law an estaha once vested cannot afterwards 
bo divested. Now there is no work on 
Hindu law that I am aware of in whioh it 
is laid down iit so many terms that an estate 
once vested cannot be divested, nor has the 
pleader for the appellant been aide to point 
out any. On the contrary, I have already 
shown in the order of reforenco that the 
Hindu law goes to the length of declaring 
in the most express terms that an unchaste 
woman forfeits all her rights even in her own 
sircedhuny and this is by far a stronger case 
of divesting than the one now before uS. 
What then is the source from whioh the 
doctrine above refeiTed to has been derived 1 
That source, 1 venture to affirm, will bo 
found in the simple fact that in the genera- 
lity of cases the Hindu law makes no pro* 
vision for the divesting of property once 
vested ; and 1 am fully prepared to admit 
that so far as those cases are concerned, the 
application of the doctrine in question is 
perfectly legitimate. But to apply it to the 
present case, without any referetioe to the 
nature of tjj^e estate under our consideration, 
or to the conditions wluoh the Hindu law 
has expressly attached to the enjoyment of 
that emte, would be tio <«issume the very 
question whhdi we are oaiiled upon to deteis 
mine, * 

It has been further said that the widow 
Ih aot a trustee for the soul of her deceased 


husband, and in support of this position 
we have been refened to a case reported in 
page 584 of the 9th Weekly Reporter, in 
which it was held, or rather remarked inci- 
dentally, as 1 shall presently show, that the 
widow is the absolute mistress of the usu- 
fruct of her husband’s estate, and that she 
can dispose of snob usufruct in any manner 
she thinks proper. 

Whether the word trustee is applicable 
to the widow in the strict 8eii<^e in wliich 
that word is used in works on English law 
is a question which I need not pause to de- 
termine. But I think I have conclusively 
shown in the order of refereuGo that tho 
only right which the widow acquires in her 
husband’s property is the riglit of using that 
property for the benefit of Ins soul, and for 
no other purpose whatsvery and such a right, 
£ apprehend, is nothing more than that of a 
trustee. With reference to the alleged dis- 
tinction between the usufruct and the corpus 
of the estate, 1 have to observe that there is 
nothing in the Hi ndn law to support it. It 
may be * that the Courts of J ustice in this 
country, constituted as they are at present, 
have neither the power nor the inclination to 
compel a Hindu widow to use her husband’s 
property for his spiritmil benefit, but they 
have no authority, in my opinion, to lay it 
down os a proposition of Hindu law that she 
is at liberty to use the income of that pro- 
perty in any manner she thinks proper. Ac- 
cording to the Dayabhaga, the highest 
•authority on the point, every “ expenditure 
incurred by the widow out of tho estate in- 
herited by her from her deceased husband, 
which is not conductive to his spiritiial 
benefit, is an act of “ wasted ^'^d the author 
goes to the length of declaring in tho most 
express terms that she is allowed to maintain 
herself out of that estate, simply because by 
preserving her person she confers a benefit 
upon his departed spirit. In the face of 
such express provisions, so perfectly general 
in their terms, what authority have we for 
drawing any distinction between the corpus 
and tho income of the estate 7 It has been 
urged that the texts of Katayana and other 
Bishes quoted m the Dyabhaga for the pur- 
pose of limiting the widow’s dominion over 
the estate inherited by her from her husband 
apply to the corpus of that estate, but not 
to the usufract of it. But if so, from what 
other text or texts is it that the widow^a 
right to enjoy the usufruct is derived ? Then 




rt w to aaqaeitktttftble piroposition of Ml in point. U ia troe that the 
Mltim law that the p6Hioii of the usufruot note of that case days, that thO titio of: 
i^hioh^ remains unspent a^ the tinie of the widow is not in the nature of trudt, %tfc 
#iaow B death, goes not to her heirs, but to there is nothing wiiatever in the deoisioii it* 
those of her husbaud. But if we are to self to support that position, 
hold that the texts in <ine8tion refer solely Assuming, however, for the sake of avgn»* 
and exclusively to the corpus of the estate, ment that the widow is not a trustee for the 
wliefe is the authority upon which the above soul of her deceased husband, I do not see any 
proposition is to rest 1 The case cited from reason whatever why she should not abide 
the 9th Weekly Reporter is not at all in by the condition of chastity which the Hindu 
point. The only question raised, and judi- law has expressly imposed upon her. That 
dally determined in that case, was whether law, as I have already shown, says iu the 
the portion of the usufruct remaitihig uii- most positive terms that she should enjoy 
spent at the time of the Widow's death, can her husband's estate while continuing to 
be seized in execution of a personal decree keep his bed unsullied, and it does not cer- 
against her ; and so far as that question is tainly lie in her mouth to say that the in- 
concerned, the decision is certainly in sup- jiinctiou as to chastity ought to bo treated 
port of my view. It is true that one of the as a mere nullity. It has been said that al- 
leamed Judges by whom that decision was though under the Hindu law as administered 
passed, remarked incideiitally in his judg- iu tlie Bengal school, a soilless widowed 
ment that the widow can, during her life- daughter is not entitled to inherit her father's 
time, deal with the usufruct of her husband's estate, a daughter who has emeo succeeded 
estate, in any manner she chooses ; but that to such estate does not forfeit it by reason 
remark, I submit with the greatest deference, of her afterwards becoming a sonloss widow, 
cannot bo treated as an authoritative oxposi- But this case no means parallel tef thb 
tion of the law, iiiasmtich as the point with one now'^h^fore’us. It is true that thoebieif 
reference to which it was made was not be- reason assigned by the writers of the Bengal 
fore the Court on that occasion. Before con- school for allowing a daughter to inherit 
eluding this portion of my judgment. I her father's property is that she can parpe- 
wish to quote the following observations tiiate his lineage and pinda by giving birth 
made by the Lords of the Judicial Com- to a son, but that reason has nothing what- 
mittee in the case of Bbugwau Deeu Daby ever to do with the nature of the estate 
vs. Myna Bibee, reported in page 573, XI given to her, nor is it made a condition pro- 
Moore : cedent to lier right to enjoy that estate. 

The reasons for the restrictions,” say The daughter’s estate, it should be hope iu 
their lordships, “which the Hindu law im- mind, is precisely of the same character hs 
poses upon the widow's dominion over her that of the widow, and is governed by the 
inheritance from her husband, whether same text of Katayana which has been so 
founded on her natural dependence on others, often referred to by mo. “ Or," says tho 
her duty to load an ascetic life, or on the author of the Dayabhaga, the word wife 
impolicy of allowing the wealth of one family ( in the text of Katayana quoted in verse £6) 
to pass to another, are as applicable to is of general import, and it must 1)0 undet- 
personal property invested so as to yield an stood as applicable generally to the case of 
income as they are to land. 27ie moi'tanckid a woman's succession by inheritance.'' (5cs 
tssrts imposing the restriction are geno^al, verse 31, Section 2, CJmpler XI, CoJehrO0ke*»‘ 
H lies on those toho assert that moveable pi'oper- translation of the Dayabhaga.) WbateVer 
ty is not subject to the resit'iction to' establM therefore may be the reason upon which the 
that exceptifyn to the generality of the rule'' daughter's right of succession is foiiudedi it 
These remarks, it is true, w^ere made by is clear that the estate inherited by her by 
their lordships with reference to the move- virtue of that right is subject to this cornlL 
able portion of the estate inherited by a tion only that she should, while keeping hpv 
widow from her husband. But they are, iu busband’s bed unsullied, continue to enjoy :ii 
my opinion, equally applicable to the usu- solely and exclusively for the spirit 
fruot of that estate. The case of Huree fit of her father, and it is therefore 
Dass Dutt vs, Sreemutty Uporno Daaseo, ail dispute that so long os she is 
reported in VI Moore, page 433, is not at to fulfil that condition, no question of fbr- 
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fuiture can arise.* The mere fttot of a daugh- 
ter becopaing a sonless mioMt after the estate 
ba$ once ve^cd in her» does not and cannot 
render her incompetent to nse that estate 
for tl>e spiritual welfare of her father j for 
she can still continue to promote sucii wel- 
fare hy leading a chaste life, as well as by 
doing pious acts for the benefit of his soul ; 
and as there is nothing in the Hindu law 
which says that she f.hould hold ^er father's 
property only so long as she contimies to bo, 
or is likely to become, the mother of malo 
children, thcro seems to be no reason what- 
ever why the argument put forward by the 
pleader for the appellant should be consi- 
dered to have any bearing upon the question 
now under our considcnition. On the con- 
trary, the daughter's case affords a striking 
refutation of the contention that the injunc- 
tion as to chastity laid down in the text of 
Katayana is a mere moral injunction not 
possessing any binding force from a Icg^il 
point of view. It will be seen that the only 
portion of the Dayabhnga which is devoted 
to tj|ie discubsioii ^of tlic daughtei's right of 
succession * Ms thd secon dJ L c e ct iyi i . of the 
eleventh chapter of that treatise, and if we 
exclude the Slat verse of that section by 
which the author extends the opemtion of 
Katayana's text to the daughter us well as 
to other female heirs, there is not a single 
passago throughout the rest of the section, 
either in the bhape of original text or com- 
mentary, in which the slightest reforenco is 
made to the subject of chastity. Hut if, as 
argued hy the pleader for the appellant, the 
words keeping nnsuUicd the bod of her 
lord” in the text of l^atayana arc to be treat- 
ed as nugatory or superfluous, there would 
be nothing to prevent an unclmste daughter 
fi*om inheriting her father's property, and 
yet it i$ the admitted law of too land thai 
Kuch a daughter has no right of sucoessiou. 
The above remarks are also suflicient to 
show tbe futility of the argument drawn 
from the fact that tho author of the Haya- 
bhaga has made no comments of his own 
upon that portion of the text Katayana | 
which contains the words ** keeping unsullied 
tbe bed oAier lord ” 

Tho only other authority I wish to refer 
to is thM Vivada Bhungamgbof Jogger l^ath 
Tuikiapnnohannn, a woik whieh is commonly 
known by the name of Colobrooke’s Digest. 
I ha\e already Shown in the order of refer- 
ence that thqrc are two passagtik in this work 


in which it is expressly laid down that an 
uuchasto widow forfeits all lier rights in tho 
estate inherited by her from her husband. 
It bos been said, however, that Jugger Nath 
Turkapuiichauuu is no authority on questions 
of Hindu law ; and in support of this posi- 
tion, wo have been referred to certain remaiks 
of Mr. Colobrooke, quoted m page 25 of the 
preface to Baboo bhaina Cli urn's Vy avast ha 
Duipaim. 1 confess 1 w’ns not a httle sur- 
prised when I hoard this bold assertion. 
That Jugger iJjath Turkopuuchanuu is one 
of tho most learned pundits a horn Bengal 
has ever produced, and that liis opinion ou 
quobtious of IJindii law is still recched with 
high respect by the millions of Hindus resid- 
ing in that country, aro propohitioiis which 
do not, in my opinion, admit of any doubt 
or dispute. His knowledge of tho Hindu 
»Sbastei-s is proverbial, and I may add, on 
the authority of my own personal experience, 
that oven now a Hindu inhabitont of Bengal, 
who wishes to repudiate tho Vyavastha of 
any particular individual in regard to any 
point coiineetod with those sliasters, may bo 
heard to say, “ Why am I bound to follow 
that man’s opinion! Ho is not a Juggor 
Nath Turkopunclmnun.” 1 yield to no one 
in my veneration for the great and illus- 
trious name of Mr. Colcbrooke, but as the 
only test for detci mining whether a parti- 
cular writer is to bo considered as an authority 
on questions of Hindu law m any particular 
province of tlio country is the ebtimatiou in 
which his opinions are held by the Hindu 
inhabitants of that province, 1 venture to 
afflrni that, with the exception of the tlireo 
loading writers of tho Bengal school, namely, 
the author of the Dayabhaga, the autlior of 
the Daya Tutu a, and the autlior of the Daya 
Crama Sangraha, the authority of Jugger 
Nath Tiiikopunchanun is, so far as that 
school is concerned, higher timn that of any 
other writer on Hindu law, living or dead, 
not even excluding Mr. Colebrooke himself. 
Of course, in regard to iioints with reference 
to which there is a conflict of opinion 
between Jugger Nath Turkopunohauun and 
the three leading writers of the Bengal school 
mentioned above, the former must give way. 
But so far as the particular point now before 
us is concerned, there is not tho slightest pre- 
tence for saying that any such conflict exists. 
I do not therefore sec any reason whatever 
why Jugger Nath's opinion on that point is 
to be treated as a nullity, ou the mere ipse 
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« of the pleader for the appellaat. The testa of Hindu law, together with gloaaea 'bv 
learned pundits who i»tere consulted in this commentators, which say that sho is to use 
case did not heatate for one moment to refer them sparingly, and that she herself is to live 
to tiiat opltnou as an authoritative exposition an ousted and economical life, but tlie view 
of the Hindu law ; and as for the remarks of of the law which has of late years obtained m 
Mr. Colebrooke, I wish to observe that there the Privy Council and in the High Courts of 
is Nothing in them to justify the contention Calcutta and Madras, has been to give her 
that Juggur Nath Turkopunohanim is no the free use of the profits of the estate so 
authority on questions of Hindu law arising long as she is in a position to use them, and 
in the Bengal school. All that Mr. Cole- not to describe any item of expenditure so 
brooke says is, that the arrangement of the long as it does not affect the corpus of the 
Vivada Bhungamub is defectiv^e, inasmuch as estate as “ waste.” 3 Madras H. C. Report, 
the author has mixed up the discordant opi- 116; Kamadier Vonkato Soidya vs, Joyso- 
iiions maintained by the lawyers of the baiia Siijappar; IX Weekly Reporter, 564; 
several schools without distinguishing in an Chandraballco Debia vs. Brody, 
intelligible manner which of them is the It is unnecessary to go at length through 
received doctrine ; but there is a wide gulf the various texts of Hindu law which decliuo 
between that statement and a statement to the continued sul>jection of women, and the 
the effect that the opinion of Jugger Nath effect of unchastity in a wife as working 
Turkopuucbamm is entitlod to no weight exclusion from inheritance. It has been 
whatever. I wish to add that the Vivada fully admitted in the course of the argument 
Bhungamub of Juggor Nath Turkopuncha- before us that Hindu women are in that 
nnn is distinctly mentioned by Sir William position, and that it is a principle of Hindu 
Mociiaghten as one of the authorities chiefly law to keep them so, and also that no un- 
conaultcd” in Bengal (see page 21 of the chaste wife can as a widow her husband's 
preface to his work on Hindu law.) inheritance. The question is whether having 

Glovei'y J. — Two questions have been once taken it as a chaste woman, sho can bo 
referred to us : — made to forfeit it for subsequent unchastity. 

(1) Does a widow, who has once inherited In support of the proposition that sho 

her husband^s estate, forfeit that estate by is to retain it, it has been argued that thoro 
reason of unchastity ? And are no precise texts of Hindoo law which 

(2) If by Hindu law she does forfeit, is declare forfeiture by an unchaste widow, 
the forfeiture barred by Act XXI of 1850? that uuchastity is not to be found amongst 

The matter has been so fully detailed in the acts which exclude from iulieritauoe, 
Mr. Justice Mitter's order of reference, that that other heirs who are by circumstances 
I do not feel it necessary to go into it at any debarred from offering funeral oblations after 
length, for I concur to a great extent in the succession do not forfeit, and that failing 
opinion expressed by the learned J udges of direct authority for furfeituro, the rule of 
the second Bench. Hindoo law is that property once vested 

T say to a great extent, because I wish to cannot be divested, 
guard myself against being supposed to I do not attach very much importance to 
agree with their estimate of a Hindu widow's the fact that tiiere is no mention of unchas- 
estate, or with the restrictions which they tity as a ground of exclusion from inherit- 
would place o»i her use of property descended ance. It seems to me to have been one of 
to her. No doubt a Hindu widow's estate is the first principles of tlio Hindoo law relat- 
otie of a peculiar and limited nature, bnt to ive to women that unchastity was a thing 
the extent it reaches, the widow fully repre- that at once and altogether put them with- 
sents it, and she cannot, I think, in accord- out the pale of all religious observain^Ji, 
ance with late rulings of the Privy Council, ' ^lAnrivod them of all nowov 

be in any way considered as a trustee for life 
only. The case of Huree Dass Dutt m 
TJpurna Basse (VI Moore, 433) is authority 
for this contention. 

Nor do I agree with the referring Judges 
as to the widow's power of using the profits 
of the estate. There are of course certain 


to fulfil the duties on which inheritaboe 
depended, and I should not therefore ^ve , 
expected to find this offence classed with tte;, 
ordinary disqualifications. It was one 
which there was to the Hindoo mind 
pf».s.>ibillty of doubt, and the Hindoo 
givers did not apparently think it neCo&aty 
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to inolude unchaatitj amougst the causes of 
disbeHson, ' because it wns ati oifence which 
adtuitted no difference of opinion, aud 
tiiey .had already stated in tery many texts 
that the obaste wife only should take, aud 
that the unchaste Wife should be excluded. 
Fdo not see therefore any difficulty in the 
otnission of nnobastity fi-om the chapter of 
exclusion. Unchaste women, both as wives 
and widows, undoubtedly were excluded, and 
I ean conceive no reason for the omission 
of their offence on the g^^ounds of exclusion 
other than the one 1 have above suggested. 
Suppose, by way of illustration, that, accord- 
ing to Hindoo law abominably colored indi- 
viduals, ** Albinos,” for instance, were from 
very fact of their color abominable, and 
^ unable to inherit, and that this was a well- 
known and fixed principle sbonld we expect 
to find “ being of the color of an Albino” 
amongst the grounds of exclusion from 
inheritance ? would not rather exclusion be 
taken for granted! 

With regard to the absence of texts of 
law bearing exactly on the case before us, 
in the first place, I am not prepared to ad- 
mit that such texts do not exist ; but even 
if they did not, I should feel inclined to 
follow the rule laid down by the most res- 
pected Hindoo commentators, and approved 
in more than one case by the Judicial Com- 
mittee of the Privy Council, and instead of 
isolated texts to apply what I conceive to 
be the general principles of Hindoo law. 

Now a Hindoo widow, according to the 
practice obtaining in Bengal, takes her 
husband's property, when there is neither 
son, grandson, nor greselgrandson, under 
very })eouliar circumstances, aud burthened 
with special obligations. She is supposed to 
^present half of her dead husband’s body, 
and' by meritorious acts done in this world 
to benefit the spirit of her husband in the 
otlwr. The theory of the Hindoo law of 
inheritance id the capability by the heir of 
performing certain religious ceremonies 
which do good to the soul of the departed, i 
and he takes who can render most service. i 
The sons down to the third genemtion could 
4o lUost, Mer most oblations, and confer the ^ 
gi’oatest heiiejKs; thetefore they are first 
in heirship,., widow comes ' 

neat as ^lei confer considerable I 

though ^ kins benefit^ and it is only because ^ 
she is able te do' tills that she is allowed to i 
take'herhU^ahd’s-flh^r^V 


f It would seem therefore to be a condition 
I precedent to her taking the estate, that she 
I should be in a position to perform the cere- 
t monies, aud offer the continual funeral obla- 
tions which are to benefit her deceased 
husband in the other world, and iu this res- 
pect her position is very different from that 
’ of a son. The son confers benefits upon his 
father, from the mere fact of being born 
capable of performing certain ceremonies. 
His birth delivers his father from the Hell 
called “ Put,” and whether in after-life he 
offer the funeral oblations or no, he succeeds 
to his father’s inheritance from the fact of 
his being able to offer them. With the 
widow it is not so ; she can only perform 
ceremonies and offer oblations so long as she 
continues chaste, and directly she becomes 
unchaste, from that moment her right to 
offer the funeral cake ceases. There are 
many texts of Hindu law to this eftect which 
have been quoted in Mr. Justice Hitter’s 
referring order. I will mention one only 
as showing more forcibly perhaps than the 
otliers that unchastity iu a woman makes all 
offerings of hers worthies!^ ** Gifts, fastings, 
religious, aud other good acts of an unchaste 
woman are vain, their religious merits also, 
spotless beauty, are fruitless. Those wicked 
women, who, by the commission of adultery, 
deceive their husbands, lose from that time 
the fruits of religious acts, and are doomed 
to Hell.” 

This passege, it is argued, refers to women 
during coverture ; hut if that be so, the 
principle enunciated applies equally to 
widows, namely, that nnobastity from the 
time of its being committed, spoils imme- 
diately the effect of religious acts ; in other 
words, prevents a widow from offering fiinor- 
al oblations to her deceased husband, and so 
does away with the only reason for which 
she was allowed to succeed to his property 
before otiier and nearer relations. From 
the moment of her becoming unchaste, she, 
so far from benefiting, dooms her husband’s 
soul to torment, and the property which 
was to be expended in funeral oblations aud 
other ceremonies, comforting to the dead 
man’s sou), is useless for either purpose. 
The widow is in a position to rescue the 
husband’s soul from Hell, and it is because 
4faat^ through the temptations of indigence 
she might do improper acts, and cause there- 
by *Mier husband to fall into a region of 
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horror,” she is vested with moans to load a 
reputable life. 

1 do not think it necessary to recapitulate 
all the texts of Hindu law referred to by Mr. 
Justice Mitter, but there are two of undoubt- 
ed authority, which, seem to me distinct ( so 
far as any isolated texts can be distinct) 
as to the necessity of a widow's remaining 
chaste if she would retain her husband's 
estate. 

The first is from Katayana ( quoted in 
Dayabhaga, Ch. 11, Sec. I, Verse 56). “ Let 
the childless widow preservitig unsullied the 
bed of her lord, and abiding with her venera- 
ble protector, enjoy with moderation the pro- 
perty until her death." This, it is contended, 
means that the widow shall retain the pro- 
perty so long as she lives, provided that 
when she took it she had not sullied the bed 
of her lord. This seems to me a very un- 
natural construction of the passage, which 1 
assume that Mr. Colebrooke, a specially 
learned Sanskrit scholar, has properly trans- 
lated. 

“ Keeping or preserving unsullied the be(| 
of her lord” musir surely denote continuance, 
and refer to the time after the woman took 
the property originally as a chaste widow. 
The use of the present form of participle 
seems to denote this, and when we read the 
words in connection with the numerous 
texts which dcel^r that the chaste widow 
only is ent^^^ S to succeed to her husband’s 
estate, and thl^ unchastity rendem useless, 
all the religious ceremonies for performing 
which the property came to her, it seems 
di ?||cnlt to construe the words “ keeping im- 
8uC^e3''Mn any other way, than that the 
widow retains t' .ij property only so long as 
she remains chaste. Besides, if the words 
** Keeping unsullfed” refer only to past time, 
what is to be made of the other part of the 
condition, “ living with her venerable pro- 
tector.” Sh^ cannot live with him until she 
is a widow, and whilst she so lives with him, 
she is to keep unsullied, &c., &c. 

The second text is, to my mind, still 
clearer. It comes from Vriddha Menu, an 
autlior quoted with approval in the Daya- 
bhagga, and is to the following effect 
“The widow of a childless man keeping 
unsullied her husband’s bed, and per^tever- 
ing in * religious ohsei^ances^' shall present 
his funeral oblation, and obtain his share. 
Now, the use of the word is 

remarkable. The widow, whilst she was a 


wife, could perform no religious observances, 
therefore these must be refeiTod to some 
time after lier husband's death. Supposing 
that she was chaste, then she might perform 
ceremonies, and take his share, but she could 
only persevere in these ceremonies provided 
she continued cliaste, for unchastity would 
disqualify her from performing them. The 
word “ take” therefore which in the original 
Sanskrit means “gain, profit,” {Irjbh) must, 
I apprehend, be construed as meaning keep- 
ing or retaining, for the widow took before 
she had any time to “presevere” ( which is a 
word denoting continuance), and simply be- 
cause she was her husband's widow, and 
qualified by being chaste to succeed to his 
share. 1 do not understand how the word 
persevere refers to my thing less than a 
continually abiding condition. 

And as there is a third text which may also 
be quoted from Sree Kishen Turkobankar, a 
great authority in the Bengal school of law, 
who, referring to the widow, says : “ Shadee, 
chaste, otherwise dominion ceases.” It is 
not easy to apply these words to any other 
time than one after the widow has become 
vested with the property. 

There are scveml other texts, some of a 
later date,othei'S by authors who do not enjoy 
the same authority as tliose above recited. 
They have been quoted at length in the order 
of reference, and they are so far useful as 
showing the general consensus of professional 
opinion amongst Hindu sages and pundits, 
and which even goes to the length of declar- 
ing that the peculiar property of a woman, 
L e, her strcedhnn, is liaide to 1)6 forfeited 
for unchastity. For the forfeiture iiudcrsimilar 
circumstances of maintenance there are 
undoubted texts of Hindu law. 

1 do not forget that a great authority bn 
all matters of Hindu law, Mr. Colebrooke 
has, in connection with a case arisin^l^n 
the Madras Presidency, given an opinion 
that a widow once having succeeded to her 
husband's property cannot be deprived of it 
unless for loss of ensue, nnexpiated by 
penance, and unredeemed by atonement, 
but no texts are given in support the 
proposition; and it is opposed to otiier 
authority in the opinion of Mr. Ellis, 

Sir W. Macnaghten, who is also an un- 
doubted authority, mentions cases in whi^h, 
although the word “succession” is used, 
there is evident reference to a time after the 
property has become vested in the ifidow, 
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n\id iik ottife panhittlarly (Voltitnell, 112 
Ma^naj^isib’s Hindu law ) ^ftndorsea an dpi-^ 
niiiii ikii widow Wh<) violates h^r late 
hiitibatid'd bad ia dagradad, and has no right 
to her hnsbandV baritige, and cannot oven 
claim maintenance/ lliie was a case in 
which the fwapofty* had undoubtedly vested 
in the wido'w, for she had given it up to the 
next lieirs on condition of receiving mainte- 
nance. 

Aa to the so-called axiom of Hindu law 
tliat property once vested cannot be divested, 

1 am not aware of any such inflexible rule, 
and there have apparently been cases in 
which it was sought to direst property 
already inherited, on the ground that the 
owner was disqualified for some one of the 
reasons set down in the rules of exclusion. 
And what, moreover, is the case of a widow 
who has received from her lute liusband a 
power to adopt. 8o long as she declines to 
exercise that power, the property remains 
vested in heti. Directly she adopts, it di- 
vests from her, and vests in the adopted son ; 
and if that son dies, the property comes 
back again, and re-vests in the widow, to bo 
again divested if she Itas the power and itt- 
olinaiion to adopt more than once. 

Beeides the widow’s estate is not an ab- 
solute one, such as cannot be divested. It 
is a limited estate for life, and although the 
widow fully represents it for the time being, 
she only does so with reference to certain 
exigencies which the Hindu law allows if 
she takes it for a special purpose, i. e., the 
good of her husband’s soul, and under spe- 
cial restrictions, one of which is chastity. 
And if by her own misconduct she places 
herself in a position whicli forbids her 
doing the thing for which the estate was 
gilCtt her, I cannot see why she should re- 
tain it,, remembering that, according to na- 
tive idebBy her doing so keeps her late hus- 
band Jn torment. 

The qriestion whether nnchastity in a 
widow operates as a forfeiture, has not often 
come before out Courts; there are, however,^ 
spurn eases in which ^ 
cide^ The first, Jtadba MoneeHaur 
Neel |ttoneU;i Wi® d^ the FiiH' 'Bench 
of the tJdhrt in 1792 s Uni it was 

bah^^ contended 'that 
tlm; ' very ''meagre, niitf ' 

that no reasons ipivnh. Tliis b% 


but the decision is couched in perfectly 
clear and unmistakeable language, and 6he 
of the Judges who eonqurred In it; was that 
very distinguished orieiAal scholar,. Sir Wil- 
liam Jones. Any decision On a point of 
Hindu law in which that learned Judge 
took part, is entitled to the greatest respect. 
1 do not, moreover, think 1 am incorrect in 
saying that at the time this judgment was 
given, the knowledge of Sanskrit waS much 
more diifnsed than it is at present, and that 
the class of pandits was much more respect- 
able and learnecf. 

There are two cases in 1811, notes of 
which are to he found in Macnaghten’s 
Hindu law, pp. 20, 21, in which the forfei- 
ture of an unchaste widow is declared.' The 
first case is not very clear as to whether the 
property liad -been actually vested in the 
widow, although the wo^ds used lead me to 
believe that such was the case. In the 
other, it is more distinctly ruled that the 
widow who did not keep her husband’s bed 
unsullied, hod no right to his property, and 
ought to .be expelled from jibe house. Tlie 
case in page 112 is still more to the point, 
and has been already referred to. In all of 
tliese cases the word ‘‘succession” is no 
doubt used, but it is clear that the widow 
had already taken tlie property, for that, 
according to Hindu law, cannot be in abey- 
ance but vests in the next heir directly on 
the death of tlie owner. Any act of un- 
chastity, therefore, committed by a widow 
and next heir would be committed after the 
property had vested in her, and could not be 
said to prevent her from inheriting, but 
rather to make her forfeit what had already 
been inherited. 

In Kashie Nauth Bysack vs^ Haro Soon- 
diiree Dossee, II Morley’s Digest, 198. A 
widow who hod ceased to reside in her hus- 
band’s family for some other cause than un- 
chaste purposes, was declared not to forfeit. 
This case is not of course directly in point, 
but it ranes a strong presumption as to what 
the judgment of the Court would have been 
had the widow gone away for unchaste pur- 
{Oses. 

In TrikViinjee Laljee vs, Mr. Daroo ( I. 
Morley’s Digest, 280), it was held that a 
wido# who had married again, {, e., had not 
kept bcr first husband’s bed tmsuHied decor- 
ding to Hindu ideas, forfeited her dower 
money in consequence. 
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TU^ two Cft868 dccidwl iu^ tUo 8. I). 
Adawlut in 1843 and 1868, do not help ns 
pal-tioularly. In RanM Bussiint Koomaree 
w. Ranee Knmnl Kwmaree and others, the 
Suddet Court, held tM on elopement, which 
I imagine presumed urichastity, was enough 
to cause forfeiture of the maintenance re- 
ceived from the late husband s family. In 
the other cose, Rajkoomaree Dassce ys . , 
Golabee^ilassee (S D. A. Reports for 1858, j 
page ISai,) the unchastity pleaded took 
plwe during the lifetime of the husband, 
and has no reference to the tfots of a widow. 
The case is useful as showing the Sudder 
Court Judge’s opinion os to the bearing of 
Act XX. of 1851 on such cases, but does not 
touch the point I am now considering. 

Contra, there are the cases of Sooka 
Monee vs. Nemaye Churn Dass, and of 
Matunginee vs. Joykali, the last of which 
has caused this reference. Ihe case of 
Sooka Monee is not, I think, quite satisfac- 
tory, for the decision appears to have turned 
chi^yonthe “absence of any decision of 
a Court of law showing that such a person 
(viz., a widow) “ for such a cause as above 
stated'’ (viz., unchastity ) " might be ex- 
nelled from possession.’’ Now there wo* “ 

decision on the point, the 
Judges of the Supreme Court m the case 
of Kadha Monee Raur, and taking the 
words of the judgment into consideration, 
U might very well be that the decision would 
ha” been different, had the previous case of 
1792 been brought to the Courts notice. 

MatSnee us. Joykali 
exactly in point, and I have considered it with 

fbove given, however, I am unable to agree 

danirhte^s right of succession, and it was 

d,i.g “k™** p~- 

diately .f'^Tby Hindoo law to re- 

0 ? her^f»tl‘8^« soul which were 
benefits on her * widow, although «a- 

W^„/similarly unable to confer those 
chaste and similarly reasoning, 

beasts, should, by P ogtate. I do 
be aUowed to coses. 

notseeanyamdoCT S jlanu to be 

The daughter « j^'^s „en 2 the man 
equal to the soHi who w 


himself, ami slue by oblations duly pre^ntecl 
confers great benefits on her deceased 
No doubt she would confer far greater bea^^te 
if she perpetuated his race, and bore a soiiy 
but sho can still present oblations even. 
a sonless widow, and the next heir could 
not, for the oblation would ceas^ with the 
daughter’s son. This scorns to me a very 
sufficient reason why the soilless daughter, 
liiLvinos aiifvnAfsded wiiilst ill 21 noHituiii 


having succeeded whilst in a position to 
bear sons, should retain the inheritance for 
life, and it is surely hir different with the 
widow who has by her own misconduct ren- 
dered herself incapable of offering any obla- 
tions, or of conferring any of those benefits 
which formed the sole ground for her taking 
the estate of her husband. From ihe mo- 
ment she becomes unchaste, the widow’s 
religious observances are useless, and her 
deceased husband falls, as the Hindoo com- 
mentator styles it, “ into torments.” 

It has l>6eu said that much incouTenience 
is likely to be caused by declaring unehas- 
tity in a widow a cause of forfeiture, and 
that many conveyances may be voided, and 
much litigation set at foot. Of this X sup- 
pose we must take our chance. My experi- 
ence tells me that purchasers from Hindoo 
widows know perfectly well what they are 
about, and make up for the risks tliey rttu 
by paying very little for what they buy. , 1 
have rarely seen a purcliaso from a widow 
that was a fair one ; and if this class of 
speculative buyers be put to inconvenience 
or loss, 1 do not think it a matter for much 
regret, 

On the whole, and after the best consider- 
ation I can give to the subject, I would 
answer the first question referre<l by ihe 
Division Bench in the affirmative. 

The second question does not arise, there 
being no contention that the widow has been 
excluded from caste ; but if it did, I should 
be strongly of opinion that Act XXI of 
1850 did not bar the forfeiture. That Act 
was meant for the relief of those who from 
conscientious motives, found it necessary to 
abandon the faith of their ancestors,, and 
not for cases like the present. If a Hindoo 
widow can become unchaste, and still under 
cover of this law retain her estate, «he 
makes (setting moral considerations aside) 
a very good thing of her inconMnemje, 'J?jho 
Hindoo religion forbids her offering ©Na- 
tions, or performing religious, ©eremcm^a for 
her husband, and consequently, she,; %s Jo 
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expend no part of her property on those 
observaiicbs, but keeps it all for herself. It 
cat! hardly be snpposed that the Act had this 
in view, or intended to hold out a premium 
to immorality. 

Markhy, Having regard to the judg- 
ments delivered in the case of Sreemutty 
Hatnnginee us. Joykali Bebee^ and the judg- 
ment which is about to be delivered by the 
Chief Justice^ in which I snbstantially con- 
cur, 1 do not think it necessary to deliver 
my opinion at very great length. 

1 consider the question before us to be a 
general one relating to the succession to 
property amongst Hindoos, and which, there- 
fore, under section 15 of Regulation IV. 
of 1793, wo are bound to decide to the best 
of our ability by the Hindoo laws. I 

By the Hindoo Laws’’ 1 understand the 
same thing as in section 27 of the Regula- 
tion of the 17th April 1780, was described 
as ** the laws of the shaster.” 

This I take together with the direction 
of the Privy Council in the case of the 
Oollector of Madura us. Mootoo Ramalinga 
Btttherputty, 12 Moore’s Indian Appeal 
Cases, page 436, shows that our duty is not 
so much to enquire whether a disputed doc- 
trine is fairly deducible from the earliest 
authorities, as to ascertain whether it has 
been received by the particular school which 
governs the district with which we have to 
deal, and has there been sanctioned by usage. 

Taking the texts of the Hindoo law as 
they have been quoted one by one, I think 
it has been fully shown by the judgments 
deUvered in this and the former case that 
they do not warrant the proposition that the 
estate of Hindoo widow is forfeited, ipso 
factOj for unchastity. 

Bat it is still said that, taken as a whole, 
the Hindoo law does recognize the widow’s 
right to hold her husband’s estate only in 
she should be chaste, or as it has been 
put by Mr. Justice Hitter in the judgment 
which refers this case for our decision, 

chastity is a permanent condition attocU- 
iug to the right itself.” 

This is consideration far more difficult 
than the meaning of particular texts, but it 
is one which we ate no doubt bound to 
considdr, 

Upon this point I know of no authority 
comparable to that of tiolebrooke* 1 know 
of no authority equal to Colebrooke who 
has considered this question in the only way 


in which it can properly be considered, 
namely, with a thorough and comprehensive 
acquaintance with the authoritative treatises 
on Hindu law, in which the answer of it is 
to be found. In saying this I intend no dis- 
respect to the opinions of those of my 
colleagues who express a different opinion. 
On the contrary, the mere fact that persons 
so eminently qualified to form an opinion, 
and so infinitely better acquainted than 1 
am with the modern usages of Hindus, do 
hold that the^ widow forfeits her estate, 
ipso factOf by unclmstity, would lead me 
greatly to distrust my own conclusions. 
But nevertheless, it is acknowledged that 
the authority for this position is the Hindu 
law as expounded in the Sankrit comment- 
aries, and upon the Hindu law so taken and 
so viewed as a whole, £ think Colebrooko’s 
opinion is conclusive. 

That opinion is stated in Strange, volume 
11, page 272, in the form of a remark upon 
a pundit’s answer, and with deference I think 
that opinion was not given in any particular 
case, nor with reference to the law of any 
particular school. The particular pundit’s 
answer upon which Oolebrooke’s remark is 
made, was given in a case which arose in the 
Trichinopoly Provincial Court. But the 
pundit’s answers, which are the foundation of 
Strange’s work, are all commented on by 
Colebrooke with reference to the Hindu law 
generally, and not with reference either to 
the particular case in which the pandit was 
consulted, or to the law of any particular 
school, uuioss there happens to be a difibreuce 
between the schools which is then pointed 
out. Ill fact, the pandit’s answers are there 
discussed precisely in the same way as the 
present question has been now discussed by us. 

1 would also point out that Mr. Ellis’s 
remark ignores the distinction between a 
wife and a widow — a distinction which has 
been frequently pointed oat in the course of 
this case. And, moreover, (as appears from 
the Preface) it was given on a journey 
without reference to books, and without 
having seen Golebrooke’s opinion to the 
contrary. 

1 therefore simply repeat wliat I said on 
a former occasion, that under the Hindu 
lav^, after the property has once vested iu 
''the widow, she docs not forfeit it by a simple 
act of unchastity, she not having been 
degraded or expelled from cast^. 
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Upon the construction of Aiit XXI of t 
1860, 1 express no opinion. ( 

Phmr^ I have had the advantage of < 
perusing the draft of tho judgment which > 
the Chief Justice is about to deliver, and 1 
as I concur substantially in the whole of < 
it, 1 think it is unnecessary that I should < 
now give at length, in other words, the i 
reasons for my opinion. I desire, however, ] 
to say that I quite perceive the great force i 
of the argument, by which my learned 1 
brother Mitter has in the Couat below sup- ( 
ported his view of the law applicable to the 1 
case, and the clearness with which he has t 
expounded the ancient texts. Had the i 
matter been res integra, and had we been i 
now called upon for the first time to deter- i 
mine, upon the foundation of these texts i 
alone^ the limitations to which a Hindu ^ 
widow’s enjoyment of property should be 
subjected, I think it possible that we might i 
arrive at a result very different from any- ’ 
thing which has hitherto been recognized by 
our Courts as the widow’s right At the 
same time, £ also feel very certain that 
nothing can be conceived much more remote 
from that which was probably in contempla- 
tion of the Hindu law sages than the exceed- 
ingly artificial subject which the special 
respondents now ask us to say is the result 
of their precepts, namely, an estate of in- 
heritance in the widow subject to defeasance, 
after vesting upon tho occurrence of a con- 
tingent event. We have only to look at 
this principal text of Nareda— “ When the 
husband is dead, his kin arc the guardians 
of his childless widow. In the disposal 
of the property and care of her person, as 
well as in her maintenance, they have full 
power” — in order to become aware how great 
is the modification and the amount of adapt- 
ation to modern requirement which the old 
Hindu texts must be made to undergo before 
we can reach through them, even to the pro- 
position of the defendant. The truth is, as 
it seems to me, that it is now much too late 
to seek merely the primitive meanings of 
the venerable authorities, which have been 
quoted before us, because these have long 
ago in regard to the very matter noer in 
question teceived. solemn interpretation in 
tho light afforded by the exigencies of 
modem society. It has been for some time 
judicially settled by the long series of deci- 
sions with which the Chief Justice, deals, 
that according to Hindu law, inclusive of 


the texts discussed heiore us, the widow 
does at her husband’s death, in the absence 
of a son,^ grandson, &c. If she be then 
without disqualification, succeed to her bus- 
band’s property, and represents it fully ae an 
estate of inheritance ; and farther that she 
does not forfeit it, on the subsequent occur- 
rence of disqualification ; that in these two 
particulars she is in the same situation as a 
male heir. We are now asked to say tliat so 
far as the last particular is concerned, the 
decisions liave violated the spirit of the Hindu 
law, as it may be ascertained in the cited 
texts, and are therefore wrong. It appears to 
me |ihat we cannot do this, without at the 
same time saying that they are wrong in the 
same particular with regard to males ; nay, 
farther, that they are wrong in giving the 
widow the estate of inheritance at all. 

With these views, I am of opinion that 
the first question ought to be answered in 
the negative; and if that be so answered, 
the second question does not arise. 

JaeJc$on, J, — The question here raised for 
determination by the Full Bench is not only 
of some difficulty, but of really vast import- 
ance. 

From unascertained causes, immoveable 
property is notoriously in some parts of 
Bengal to a very large extent in tire hands 
of Hindu widows, whose relations with tho 
families of their deceased husbands are not 
always amicable, whose personal liberty is 
now, it may be said, wholly unlimited, and 
whose enjoyment of the estate nut merely 
defers, but often seriously impairs the pros- 
pects of reversioners. 

If therefore it bo recognized as a rule of 
law by this tribunal (which constituted os it 
is to-(iay concliidos and hinds every Court of 
Justice in a Province uumharing 42 milUons 
of Hindu inhabitants) that a Hindu widow 
forfeits by imchastity the estate which she 
has taken as the heir of her husband, then, 

I apprehend, not only will a fruitful cause of 
domestic discord be largely extended, but a 
‘ motive will be afforded, to say the least of 
it, for pul)lisliiug and bringing into Court 
the most deplorable scandals. That such a 
1 ruling will tend in any great degree to 
L parity of life and manners, I do not believe^ 

[ but it is likely enough to furnish a stimuUts 
) to peijury or to collusive proceedings, 

. nefarious. This iudeed is not a reason. % 
, deciding, in one sense or the other, , the 
f quest ion we have before us, but it ts meu^ 
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tioned only fpr the purpose of showing the 
gravity of that questiou^ 

It I think, a niatter of regret that so 
important , an issue has been raised in the 
particular case before the Court, because it 
does not appear necessarily to arise upon the 
original contention of the parties, upon the 
issues framed in, or the decision passed by, 
the Court of fiist instance, also because the 
status of the parties (people of the black- 
smith caste in Assam) and the trival amount 
of the matter in dispute, have been mifavor* 
able to that full research and discussion 
which the importance of the abstract ques- 
tion demanded. 

The broad question now submitted to us 
was not so much as touched upon in the 
judgment of the Moonsiff, who, os it happened, 
was a native of Assam, and who maintained 
the widow in enjoyment of the husband’s 
property, on the ground that she had con- 
tracted no second marriage, and that conse- 
quently the first marriage was still undissolved 
and vadid. If the question had been fairly 
raised below, it is probable that some evi- 
dence would have been produced as to the 
rules of caste, and the condition of the tribe 
to which the litigants belong, of which at 
present we are in utter ignorance. And i 
confess that this is the circumstance which, 
in my opinion, takes away much of its value 
from the evidence given by the pundits who 
were examined by order of the Division 
Bendi. I was surprised at finding so little 
allusion to their tesUmoiiy in the argument 
before us, and, I take it, those learned 
persons deposed rather to the law as it is 
found in the shastras than to observances of 
the present day, and I do not understand 
that they pretended to any icuowledge of 
the, customs of Assam. 

Without any disparagement of the learned 
and ingenious gentlemen who addressed 
US on behdf of the respondent ( reversioner). 
It must be adipitted th^ everything which 
^uld he saiji on that side of the case lias 
been set forth in the referring judgment of 
Mr. , Justice Mitter with his accustomed abi- 
lity, fbrofi^ and knowledge ot the wihject; 
^*^<1 I hW hdtnit .tbat we, have derived great 
the ire^ly sdile, temperate, 
jnd^ns Baboo jkloliini 

wi4ow, special 

1 liave qt reading . .the 

judgment whujh ^ Chie^ J ustiee is al^ut 


to deliver, and his opinion so far as it is 
stated in that judgment has my entire con- 
currence, that is to say, I consider that the 
reasoning of the referring Judges is fully 
answered by that judgment, and that if we 
were obliged to base our decision of this ap- 
peal upon the passages quoted from the an- 
cient Hindu sages and the several digests or 
systematic books, I should hold for the 
reasons there given that the widow did not 
foifeit the estate which has once devolved 
upon her by roason of subsequent uiichastity. 

The whole of the passages examined, with 
one exception, to which I shall presently 
advert, seem to me applicable to wives and 
widows, whose known or suspected incou- 
tinence debars them from succeeding to the 
estate of their husbands, and tlie impres- 
I sion left on my mind from the perusal of 
those texts and quotations is that the ancient 
Hindu law was vigilant against the succes- 
sion of wives who were unworthy to succeed, 
but did not enjoin or sanction an enquiry in 
the interests of reversioners, whether or not 
women,, chaste at the time when the succes- 
sion opened, afterwards maintained a blame- 
less character. 

The exception to which I alluded is the 
second verse of the text of Katyayana, quot- 
ed as text C. C. C. C. L. XXVII., Book V,, 
Chapter IX, Section I, ( Colebrooke’s Digest, 
Volume IV, page 277-8 folio edition, 1798) 
where it is said ** The childless widow, pre- 
serving inviolate the bed of her lord, and 
strictly obedient to her spiritual parents, 
may frugally enjoy tfie estate until she die ; 
after her the legal heirs shall take it.” 

This text does appear at first sight to re- 
quire chastity as a condition of enjoyment ; 
it also requires obedience to her spiritual 
parents, but it contains no express . authority 
to deprive her if unchaste or disobedient ; 
on the other hand, it provides that after Iksr 
( without adding or in case of Her failing to 
comply with the conditions) the legal heirs 
shall take it. 

It will not be now contended that she 
could be deprived for an act of contumacy 
towards her spiritual parents. As far as the 
text goes, it must, I think, be taken as a 
whole, aud so far as the sanction goes of a 
law. emanating from authority regarded as 
divine, if the breach of one clause will not 
deprive no more will a breach of the other. 

To the argument derived from the sanctity 
of the marriage tie, I will advert presently^ 
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but for the moment we are dealing with the 
absolute commands of . the lawgivers, and 
not with the considerations on which those 
commands were probably founded. 

In other passages cited, such as that of 
Vriddhee Menu, in text C. C. C. C, VIII, 
of the same volume, Colebrooke’s Digest, it 
is declared that a chaste sonless widow, who 
strictly performs the duties of widowhood,” 
shall alone succeed to his whole share. 

What those duties are if the widow elects 
to survive her husband, may be read in Cole> 
brooke’s Book IV., Chapter III, Section 2, 
from which it appears, amongst other things, 
that a widowed woman, sleeping on a bed, 
would cause her husband to fall from a 
region of joy,” and it would be monstrous to 
contend that a widow who took a second re- 
past in the day, who failed to keep her 
tongue iu subjection, or who omitted fasts, 
pilgrimages, and utterances of the name of 
Vishnu in the month of llysack, or of Kar- 
tick, would, by any of these acts, or omis- 
sions, or all of them together, forfeit her 
estate. 

Tlic Hindu Shastras then appear to me 
to fall short of requiring the forfeiture con- 
tended for by the respondent, and the 
attempt to transmute into a positive rule of 
law aifecting the enj^^yment of property that 
which is to be found there in the way of pre- 
cept would only involve us in endless absur- 
dities. 

But I go further. I cannot conceive that 
the Courts of this country are bound to 
enforce, or would be justified iu enforcing 
the principles of the Shastras, merely as 
such, by way of property law, and I say 
this quite irrespectively of the British or 
foreign origin of those Courts, or of the 
clement which our Legislature has intro- 
duced into the law of India. I say it too, 
bearing fully in mind the rule laid down iu 
llegulation IV of 1793, Section 15, { which 
was in force when this suit was before the 
Lower Courts) to the effect that “iu suits 
regarding succession, inheritance, marriage, 
and caste, and all religious usages and iusti- 
tutions, the Mahomedan laws with respect 
to Mahomedans and the Hindu laws with 
regard to Hindus are to be considered as 
the general rules by which the J udges are 
to form their decisions.” That rule has now 
been replaced by Section 34, Act VI of 1871, 
the Bengal Civil Courts’ Act. , 

It was for the purposes of this argument, 


I think, tantamount to the deolaratiou 
contained in Section 17, 21 Goo. Ill c. 70, 
that in disputes between the native inhabi- 
tants of Calcutta, their inheritance and 
succession to lands, rents, and goods and all 
matters of contract, and dealing between 
party and party, shall be determined in the 
case of Mahomedans by the laws and usages 
of Mahomedans, and iu the case of Geiitoos 
by the laws and usages of Geutoos. 

Regard being had to the remote antiquity 
of the shastras, to their vulgarly accepted 
sacred origin and immntahlo character, and 
to the changes, novorthelcss sweeping and, 
progressive, in the constitution and condi- 
tion of Hindu society during the centuries 
since Naredu and Menu wrote, to the frag- 
mentary state, the obscure and too often 
conflicting tenor of these writings, finally to 
their inapplicability even at the time of 
their composition to the whole people, regard, 

I say, being had to these things, I conceive 
that we must act upon the shastras in dealing 
with property and judicable rights, only so 
far as they are 'sanctioned and continued 
by the usage and custom of the people. 

This is not merely my own opinion, if it 
was I should scarcely venture to advance it, 
but is the opinion of persons whose compe- 
tence to speak will not be denied. Sir 
Henry Maine in his Ancient Law, page 17, 
(Kd. 1863) observes : “ The Hindu code, 
called the Laws of Menu, which is certainly a 
Brahmin compilation, undoubtedly enshrines 
many genuine observances of the Hindu 
race, but the opinion of the best contem- 
porary Orientalists is that it does not, as a 
whole, represent a set of rules ever actually 
administered in Hindustan. 

“It is in great part an ideal picture of 
that which in the view of the Brahmins 
otegfU to be the law.” 

Mr. Steele in the preface to his valuable 
work on the “ Law and Custom of Hindu 
Castes” (new Ed. 1868), quotes from a 
minute of the Governor of Bombay ( no less 
an authority than the Hon’ble Mount Stuart 
Elphiustoiie), dated 22nd July 1823 : “The 
Dhurm Shastrn, it is understood, is a collec'^ 
tion of ancient treatises, neither clear nor 
consistent iu themselves, and now buried 
under a heap of more modern commentaries, 
the whole beyond the knowledge, perhaps, 
of the most learned puudits, and every part 
wholly unknown to the people who live under 
it. Its place is supplied in many cases by 
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known , e^t^iom9, fo«»^ed indfted in the 
I)hu(«i,ShMtw» M nwdifled by the oonve- 

jiienoe, fl{ diSarent wwtee or wromumties, 

nod 1 ) 0 , loog^F deiiyiog authority from any 
written , It wae th# inquiry into thw 
oaetoiroe B«d« ondor the ordere . of the 
.Qovernweht . of Bombay, that reeulted ^ in 
the, publication of Mr. Steele’e iotereeting 
boicfc »hd one cannot help regretting that 
fnrlhor efforte have not been made in this 
direotion at Biombay and other places. 

It ia usefnl and instructive to observe, in 
mans particulars, the divergence of custom 
from the written law,* 
y' • See upon thie wy some such ins- 
question i». p. #6 « 176. ^jjggg summar- 

ized by Mr. Lyon, of the Bombay Civil 
Service, in a very useful work recently pub- 
lished, called the “Law of India," Volume I, 
page 13. 

Mr. Burnell in his introduction to the 
translation of part of the Madhaonja Com- 
mentary, Daya Vibbaja, page XIII, uses the 
following language : “ The digests, howeVer, 
were never intended to 'be actual codes of 

There is not 

a pai'ticle of evidence to show that these 
works were ever even used by the Judges of 
-Ancient India, as authoritative guides; they 
were, it is certain, considered as merely 
speculative treatises, and boro the same 
relation to the aotnal practice of the Courts 
,S8 in Europe treaties on J urisprudence do 
to ' the law which is actually administered." 


And so West and Buhler in their Digest of 
Hindu Law, Introduction, page XXXVI. 

“ It is therefore unreasonable to chafge Ae 
the Smriti ‘codes’ witli a want of preeision 
and of discrimination between moral and 
maxims, &o., snob strictures would only 
be jnstided if they were really ‘codes’ 
intended from the first to settle the law be- 
tween man and rnan.” 

' I w^euld also refer to the observations on a 
very mrailar quesUon which arosf^i® 
Supreme Court of Bombay in 1847, before 
Perry, G, J., to ho found in 2 Morley, page 
4Sl, in the of the Kojas and Memons 
of Cntoh. j j 

.The P6^i®®tbere were Muhams^ans, and 

S idtibe .was det up quite at vmaaoe with 
uhamiiftMlnn 

,vmI among these beOpJe, it w^s rawntauiqd. 

daughter 

.for is th her &th«(»i pr<^y. In 

i*nusw it was sdt np that, acewowg to the 


onatoin peenliar to ihe Kbjah sect, daughters 
wwe excluded from jnheritanee. 

The case was folly argued, and allowed to 
stand over for judgment In tl» 
another case of the same 
on the part of some persons of tlm Memon 
Cutehee caste, in which it was 
that exactly the same question was 
and Sir Erskine Perry, iu P^>”8 

in the case, makes the following observations . 

After reading the Mowing JJ® 

charter of the Bombay ■“ 

case of Muhammadans or Geiftoos, their m 

heritance and succession snail oe 

determined in the case of the Miihamm^ans 
bv the laws and usages of the Mahom^aus , 
and where the parties are Gentoos, by tho 
laws and visages of Gentoos, or by such laws 
and usages as the same would have been de 
terroined by if the suit had been 
and the action commenced in a native Com t. 

He says “ Now, if the meaning of this 
clause is that it is an absolute enactment or 

adoption of the Tp 

changeable law, without regard ^ ^ t'‘® 

usa^OT of the Muhammadans of India, whe- 
ther »/*»««, onmnys, or sectarians, might 
have been, undoubtedly the custom set 
up in the conflict with the text of the Koran 
cannot be sustained. But I think it is quite 
clear that the clause in question wm framed 
solely on political views, and without any 
reference to orthodoxy or the purity of my 
particular religious belief’ In n further 
Lssagebesays:-"! am clearly therefore 
^ ojinion that the effect of the claiwe m 
the charter is not to adopt the text of the 
Koran as law, ^py further than it hM been 
adopted in the laVs and usages of the Muham- 
madans who came under our sway; and it 
anv class of Muhammadans, Muhammadan 
dimenters as they may be called, are 
to he in possessimi of any usage which is 
otherwise valid as a legal custom, and whiob 
does not conflict with any exprcM law of thv 
English Government ; they are just as muel 
entitled to the protection cf this clause ai 
the most orthodox sunny who (»n come ^ 
fore tho Court. Again It should a» 
be further observed that these Muhammadai 
sectarians have lived chiefly in eouutne 
reigned over by Hindu princes, and I oa 
have no doubt whatever on the evidence, a,n 
on what we know of the manner lu whio 
native Courts dispose of the oootro^rsi* 
of their subjoefs, that if the present su 
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Jiiwi been brought before the of Kutch, 
or any of the Rajput Rajahs of Kutti\?ar, 
tipon payment of the dues of office, the 25 
per eeut., or whatever the exaction might be, 
the decision would have been in conformity 
to that which is reverenced by all tnankina, 
but by Hiudus, perhaps, more than any 
other of mankind ancient usage. If this lie 
the true exposition of the rule which would 
be meted out to these people iu their own 
country, it would be a monstrous thing that 
an English Court of Justicc^shoiild be obliged 
to reverse suoh a time-hono*red custom, and 
almost to revolutionize the internal economy 
of two whole castes out of some supposed 
obligatory force in a text called divine, which 
neither the Judge nor the parties to the suit 
lielieve in.’* • 

It does not appear that this decision was 
ever appealed against. 

It would be a stupendous effort of legis- 
lation to combine into one mass the whole 
body of Hindu jurisprudence, and to elimi- 
nate all that was false or unsuitod to the 
times, to amend that which was defective, 
supply what was wanting, and re-enact ^ the 
whole into a groat scheme of modern Hindu 
law; but no such task is likely to be 
attempted. 

Our duty, I take it, is very different. We 
have only to administer the living Hindu la^y, 
and we are not to deprive parties of their 
property through the operation of rules 
framed by oiu’selves iu supposed accordance 
with its abstract principles. 

1 wish, however, emphatically to say that 
it is far from my intention to question or to 
undermine the original authority of the 
Hindu Shastras. Near 30 years spent in the 
public service in this country have not taught 
me to undervalue the great sources of law of 
usage and of morality, from which raillione 
of Her Maje8ty*s subjects derive their rules 
of daily conduct And I know in what elo- 
quent and impressive terms the duty of 
maintaining those fountains of law has been 
proclaimed by men of the highest eminence 
L statesmen and as scholars. But I firmly 
believe that such declaration has been right- 
fully and in fact based upon the assumption 
that the laws so to be protected are not only 
regarded by the Hindu community with 
superstitious respect, but also endeared to 
its members by long and unbroken observ- 
ance 

A rule of Hindu law on which the Courts 


are bound to act, and may act with safety 
will, therefore, J conceive, be found to origi- 
nate in the Dhiirma Shastras to to extracted 
and embodied in the great oompumtively 
modern law treatises, such as the Mitaeshara, 
the Daya Bhaga, and others, and to have 
come down to present times preserved in the 
usages of Hindu society, and occasionally 
enforced by the action of the Courts. And 
many of the rules in most frequent request — 
those, for instance, of succession, partition, 
and adoption, will bear this test very well. 
Coses being of frequent occurrence, the Slias- 
tras and the Hindu law books being cons- 
tantly appealed to, and the Courts liaviug 
applied themselves with much diligence and 
some success to the work of interpretation, 
especially of late when a reasonable instead 
of a seiTile or literal mode of construction 
has begun to be adopted. In the case of 
Koer Golab Singh vs. Rao Kureem Singli, 
B. L. R., Volume X, page 10, their Lordships 
in the Judicial Committee says “It is 
entirely opposed to the spirit of the Hindu 
race to allow the words of the law to control 
its loiig received interpretation, as practically 
exhibited by rules of descent and rules of 
property founded on the decisions of the 
Courts of the country, and it seems to their 
Lordships that it would be extremely mis- 
chievous to disturb, upon points taken here 
for the first time, any such coume of deci- 
sion.** 

Lot this mode of investigation l>c applied 
to the present controversy, and let us see 
the result. 

It may, in the first instance, bo conceded 
— 1st, that previous known iiicoti tin once will 
exclude a widow from succession; 2ndly, 
that a widow receiving maintenance loses 
her right thereto by subsequent profligacy. 

The first of these positions was admitted 
by the appellant’s pleader ; it is not only 
clear from the books, ancient and modem, 
but also it would seem to be siipjiorted by 
practice and by the decisions of the Courts 
which have been cited. The other rule is 
also distinctly laid down, is fully recognized, 
and is in accordance with reason and justice, 
for a man cannot be bound to feed misoon^ 
duct in his own family, or to reco^ize a 
bond of union which the widow herself ^s 
trampled under foot 

Conceding these points, we exclude the 
authorities which go to sa{>{>ort thm,, and no 
further, and then what do we find jbearing 
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on the point at issue. An obsojirely worded 
and fragmentary religious precept, ‘no posi- 
tive enactment of forfeittire, no evidence of 
custom, unfrequent resort to Courts, and in 
the only cases where, so far as we can see, 
the question was mlly raised and decided, 
a decision in favotir of the widow. 

In the most recent case there is the con- 
current opinion of the late Chief Justice and 
of two other Judges ot this Court, and this 
decision the learned Judges who refer this 
case feel themselves botiud to say is contrary 
to the Hindu law.^’ 

I should not venture to say so, and F do 
not thitik so, ai^ of course by the “ Hindu 
law ” I mean that Hindu law which we are 
bound to administer. As to its being con- 
trary to the principle and spirit of Hindu 
law, I shall say something farther on. 

I have just iissertcd that the Hindu law 
VK)Qk8 contained no positive declaration of 
forfeiture in such cases. The only thing of 
this kind suggested was the remark of Sree 
Kisheu Turkaliukar quoted at page 13 of 
the referring judgment: Sliadee (chaste), 
otherwise the right ceases.*’ This, I think, 
was well explained by Baboo Mohini Mohun 
Koy in his reply. Sreekishen does not 
appear to say anytluiig of the kind in his 
own treatise, the Day a Krama Sangraha, and 
certainly the phrase ** cessation of right ” is a 
dilferent thing from “ forfeiture of property.” 

As to Jugernnath Turkopuuchanuii, ad- 
mitting fully his vast and noted erudition, I 
do not think he would be a safe guide for 
tlie Courts, on the strength of his own 
opinion upon such a matter. He seems in- 
deed to be, like many of the writers on Hiiniu 
law, a merely learned person, neither Judge 
nor lawyer, but pundit and logician, and 
without their merit of being accurate and 
precise. 

But it has been said that this question 
cannot be viewed apart from the religious cle- 
ment in the Hindu law; that by the Hindus 
marriage is regarded as a sacrament, thefoun- 1 
dation of the family, and therefore of society ; 
that it was one of the chief aims of the 
Hindu Legislatures to preserve the purity of 
the conjngar relation : that with this view 
restraints w^e imposed on tbe weakness of 
wometi^ forfeiture of proper^ being one of 
them, and that the removal 6f these restraints 
without subsiSfviting better ones would be a 
dangemus innovation^ ^ * 

I have said before that it woWd not, in 


my opinion, be an efficient or proper check 
upon a weak and thoughtless woman, to put 
it in the power of her husband’s relations to 
obtain the transfer of her property to them- 
selves on proof of her frailty. 

1 am not aware that the Hindu system is 
at all peculiar in its tenderness towards the 
marriage tie ; and if Hindu women differ from 
others in being weaker and more ignorant, 
that, it seems to me, is a reason for pity, and 
not for harsimess. 

But how does^ the case really stand ? Let 
those who would enforce in the case of Hindu 
wives and widows all the duties and all the 
penalties of the Shastras, consider what Hin- 
du marriage was in the days and among the 
people In which and for whom those books 
were written, and what it is now. 

Those were not the days of cliild marriages, 
or of Koolin marriages. Professor Wil- 
son says (2nd Volume, Essays on the Reli- 
gion of the Hindus, page 58-9 ): — “ The Ve- 
das then did not sanction the marriage of 
children. In fact, it was impossible %)r a 
man to marry before maturity . . . . at the 
earliest lie could not have been married before 
be was seventeen, an early age enough, in 
our estimation, but absolute manhood as com- 
pared with the age of nine or ten, at which 
Hindu boys are, according to the present 
practice, husbands. There is no doubt that 
many other innovations for the worse Have 
been made in the marriage ritual and usages 
of the Hindus, and the whole system, the 
premature age at which the parties are mar- 
ried, the practice of polygamy, and the cir- 
cumstances under which the alliance is com- 
monly contracted, involviDg the utter degra- 
dation of the female sex, is equally fatal to 
the development of the rural virtues and 
intellectual energies of the man, and is utterly 
^^destructive both of public advancement 
and domestic felicity.” And although Pro- 
fessor Wilson does not say so, neglect of a 
wife by her husband in respect of the con- 
' nubial relation was not permitted, but was 
declared to be punishable according to law,” 

1 do not cite the passage, but it may be found 
in 2nd Volume of Colebrooke’s Digest. 

All this, however, would seem to be thought 
of no consequence as long as an extreme pe- 
nalty is reserved for the punishment of au 
erring w^omaii whose education left her fraiil 
and ignorant, and whose.^ married life has 
made her miserable. 

No doubt there will be many cases to the 
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contrary, and a Hindu wife may be as happy 1 
as another. That is true, but those are not | 
the cases in wiiich after-misconduct is most 
to be apprehended, nor will the Court be at 
liberty (if it must obey. the Shastras, and the 
Shastras so require,) to choose the instances 
in which the penalty is to be inflicted. 

The child widow must be true to the boy 
husband, who never reached the age of pu- 
berty. 

The Koolin’s wife must “ preserve unsulli- 
ed the bed of her lord,” which perha})a she 
has never seen, or has shared'with co-wives to 
the number of five or fifty. 

To be sure, KooUn husbands are common- 
ly ex-nece8»itate gentlemen, and it might not 
be worth their relations' while to maintain a 
watch over the morality of their widows. 

It may be argued that a widow who leads 
an immoral life ought not to be placed in a 
better position than one who honestly takes 
the benefit of Act XV of 1856, and in so 
doing renounces all rights in her deceased 
husband’s property. But the Legislature as 
to this last provision was simply in accord 
with native custom, as shown by Steele at 
page 176 of the book already dited, and it 
would certainly be a severe shock to native 
opinion, that a widow by re-marriage should 
be able to carry away her first husband’s pro- 
perty into a strange family, neither his nor 
her *own, and besides, by re-marrying she 
acquires certain rights or probable rights in 
the estate of her second husband. 

If those who advocate the widow’s forfei- 
ture for incontinence do so merely in the 
interests of morality, it seems to me they 
would best accomplish this end by inducing 
the Legislature to punish with fine and im- 
prisonment the who bring shame upon 
Hindu families, wliich course would be infi- 
nitely juster than visiting it on the widow. 

I will only add a few words as to my view 
of the effect of Act XXI of 1850 on the 
present question. The Act provides for the 
cases of those who (1) have renounced, or 
\ / 2 ) have been excluded from the comrannion 
of any religion, or (3) have been deprived 
of caste, meaning, I conceive, those who by 
their own choice or by the action of their 
caste fellows, have been finally shut out or 
temporarily deprived, though capable of be- 
ing restored on the making of proper expia- 

^^^I have already remarked that the exten- 
sive changes in public usages, manners, and 


feelings have gradually produced, in certain 
matters, a wide gap between existing facts 
and the Hindu law, which, like those of the 
Modes and Persians, changes not, being 
reputed divine. 

It may well have seemed to the Legisla- 
ture that as many injunctions and many 
penalties had become obsolete, those which 
remained in force would be found to be dis- 
tinctly marked as retaining their force in 
popular estimation by the simple but effectual 
brand of outcasting, and that it would not 
be attempted to enforce any loss of civil 
rights without first resorting to the tribunal 
of social opinion, and putting the offender 
out of caste, and in fact that such loss of 
caste, and not the misconduct by which it 
liad been occasioned, would be usually insisted 
upon as working the forfeiture. But we 
need not consider now whether this specula- 
tion is correct or no. 

On the grounds I have already stated, as 
well as those assigned by the Chief Justice, 
and generally by my brethren, who areoftho 
same opinion, I think that in this case the 
widow does not incur n forfeiture by reason 
of her incontinence. 

Kempy ./.—On the questions referred to 
this Bench by the second Bench, X concur 
entirely in the referring judgment, and in 
that just delivered by Mr. Justice Mitter. 

I can add nothing to those judgments, but I 
wish, as Mr, Justice Glover has done, to 
guard myself from its being supposed that I 
concur in that portion of the learned Judge’s 
judgment of reference which limits the enjoy- 
ment of the widow in the estate of. the hus- 
band. I do not take the limited view 
which Mr. Justice Mitter takes of the estate 
of a Hindu widow, and I concur with Mr. 
Justice Glover in his remarks as to the 
extent of that estate, although that was not 
a question referred to this Bencli. 

In every other respect, and with due defer- 
ence to the opinion of tlie learned Judge in as 
far as the enjoyment of ' the estate of her 
husband by the widow is concerned, in which 
I cannot concur, I entirely agree with Mr. 
Justice Mitter. 

Coxich, C, J.—* In this suit the following 
question has been referred to the Full Bench : 
“Whether, under the Hindq law, a» ad- 
ministered in the Bengal school^ a widow, 
who has once inherited the estate of her do* 
ceased husband, is liable to forfeit that estate 
by reason of unchastity.” Up to the time 
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of, the reference, there had been no couiSict 
of decieione in this Conrt, the only case be- 
ing Srimati Matangine Debt ifi. SHmati Joy 
Kali» V Bengal liaw Reporis, 466, where the 
decision of Mr. Justice Markby that a widow 
did not forfeit Iier right was affirmed by the 
Chief Justioe, Sir, Barnes Peacock, and Mr. 
Justice Macphersoh. But the learned Judges, 
who have refetred ,,the question, state that 
they feel themselves bound to say that that 
decision is contrary to Hindu law ; and we 
are in effect asked to overrule it. The author- 
ities bearing on the question, and the rea- 
sons for an opposite decision, are very fully 
and elaborately stated by Mr. Justice Mltter 
in the referring judgment 

I propose, first, to consider that judgment, 
and will afterwards refer to any authorities 
or arguments that have been produced which 
are not in it It first notices that the 
authorities in the different schools of Hindu 
law np{>ear to be unanimous in holding that 
an act of uuchastity is one of the gravest de^ 
linquencies of which a woman can be guilty. 
The texts cited need not be repeated here, 
and it may be allowed, as the judgment says, 
that they are in full unison with the feel- 
ings of the Hindu community in general, 
and that the social status and privileges of 
Hindu womeu are still odinarily determined 
and regulated by them.” They may be, as 
is also said in the judgment, a valuable guide 
ill the present disoussiou, but it must be kept 
in mind that the question is what is the doc- 
trine that has been ■ received by the Bengal 
school,, by the law of which this case is 
governed,, and that has been sanctioned by 
usages. 

It is then remarked that the estate of a 
widow under the Hindu law is one of a very 
peculiar character, which is now so fully 
uuderstood and admitted that 1 need not 
refer tc the authorities upon it. And then 
it is mi : Indeed, according to the true 
theory of the Hindu law she is nothing more 
than a trustee for. her life for the soul of her 
d^e««^ husband, if we may use the ex- 
pre^siqn.” The words “ if w© may use the 
expirestiioh*’ sl^ow that the learned Judges 
felt they Were Speaking figuratively, to which 
there can be no if ^re is taken to 

dist^i^jluiMi^ the/^ from what It re- 
semmes^ in ironing to substitute 

the former i may her© quote 

the words * in Enos es. 

Oy^ Law E. mid J. 


Another source of error in this matter is 
the loosefiiesB with which the word ^ trustee* 
is frequently used. The surviving partner 
is often called a ^ trustee,’ but the term is 
used inaccurately It is most neces- 

sary to mark this again and again, for there 
is not n more fruitful source of error in law 
than the inaccurate use of language. The 
application to a man who is improperly, and 
by metaphor only, called a trustee, of all the 
oonsequences which would follow if he were 
a trustee by express declaration, in other 
words, a complete trustee, holding the pro- , 
perty exclusively for the beneht of the cestui 
qui trust, well illustrates the remark made 
by Lord Mansfield, that nothing in law is so 
apt to mislead as a metaphor.” But, in 
truth, the word ‘ trustee’ ought not to be 
used, at least in the sense which is ordinarily 
attributed to it, and if used in any other, it 
proves nothing. A widow is not a trustee. 
She has the usufruct as well as the property 
in the thing inherited from her husband. 
Thus Yyasa, as quoted in the judgment, 
says : For women the property of their 
husbands* is intended only /or zise ; let them 
not make wafte of it on any account.” And 
the text of Katayana, also quoted, is ; Let 
the childless widow, keeping unsullied the 
bed of her lord, and abiding with her vener- 
able protector, enjoy with moderation the 
property after his death.” 

It is true that Sir William Macnaghten, 
in his Principles of Hindu Law, 20, speaking 
of the estate to which a widow suceeds, says; 
“She can be considered in no other light 
than as a holder in trust for oertaiii uses ; 
but be goes on to say that, should she mtike 
waste, they who have the reversionary inter- 
est have clearly a right to i©straiii her from 
so doing, not that by making waste she for- 
feits her estate.” 

It is then remarked that “ it should not 
be supposed that these provisions were in- 
tended by their framers as mere moral pre- 
cepts, which the widow is at liberty to obey 
or disobey at her pleasure ; on the contrary, 
the utmost precaution is taken by them to 
secure their strict euforcemeut.” But as 
there is no text that if she disobeys she shall 
lose her property, it may be inferred that it 
was not intended she should. Texts are 
then ^ited to show that, in the disposal of 
heir property and care of her person, a child- 
less v^idow is Sul)ject to the control of her 
husbairdV &mUy, mi the widow’s estate ^ is 
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compared with that of a male heir under 
the Hindu law. In both cases the spiritual 
wel&re of the deceased proprietor is the 
only test resorted to for determining the 
right of succession ; and it is remarked that 
no effective restriction whatever is put upon 
the right of enjoyment of the male heir ; 
that the reason for this distinction between 
male and female heirs is that women are in- 
capacitated from performing the ceremony of 
Parvuna Shrad, which constitutes, as it were, 
the very corner-stone of the* Hindu law of 
Inheritance. This applies to all female heira, 
and we. are asked, in the absence of any po- 
sitive text, to make a distinction between 
the widow and other female heirs, and to 
declare that she is to forfeit her estate if 
she fails to perform her duties whilst they 
do not. But it has not been attempted to 
be shown that there is more reason for the 
widow to forfeit the estate on account of un- 
ohastity, and because her acts are thencefor- 
ward inefficacious for the repose of her hus- 
band’s soul, than for an unmarried daughter 
to forfeit the estate upon the death of a 
childless husband, with whom, after her 
father’s death, she may have intermarried, 
and by whose death childless, she ceases to 
be efficacious in bestowing benefit on her 
father’s soul 

The widow, chaste at her husband’s death, 
takes as “ half her husband’s body,” and for 
performing works efficacious for his soul. The 
daughter, unmarried at her father’s death, 
takes because she is '‘as it were himself,” 
( Day a Bhaga, chapter 11, section 2, verse 1), 
and because she is, equally with the son, “ a 
cause of perpetuating the race, and verse 7 
confers benefit on her father by means of her 
son. It is clear from verse 30 that the is- 
BuelesB widowed daughter, in whom, as a 
spinster, state had vested, would retain it 
until her death, although, after her husband’s 
deaths he would be wholly inefficacious to 
confbr the benefits for which she had been 
selected to take. If it be said that she may 
still continue of herself to perform certain 
acts efficacious for her father’s soul, the 
answer is that those qualities are not the 
qualifications or conditions for her selection 
to take the estate. Had she been a childless 
widow at her Other’s death, she would have 
been passed over, notwithstanding the pos- 
session of such qualities. The reason for her 
taking the estate is, not the efficacy of her 
own acts, but the efficacy of the acts to be 


wrought through her son. It is then observ- 
ed in the judgment that if we were to giiido 
ourselves solely and exclusively by the texta 
in the Mitakshara and Daya Bhaga, it would 
have been extremely difficult to come to any 
satisfactory solution of the question one way 
or the other. In fact, as is said by the Judi- 
cial Committee of the Privy Council of the 
text in the Mitakshara, they are wholly 
silent as to the disabilities of the woman, or 
the nature of the interest which she takes 
in her husband’s estate. If the doctrine 
contended for has been received, it must 
have been originated by later commentators, 
I pass over the remarks upon the Full Bench 
decisions, but I think it would bo very diffi- 
cult to reconcile it with what we are now 
asked to declare to bo the law. It has been 
so generally acted upon that we must oosidor 
the decision to be the settled law, until the 
contrary is declared by a higher tribunal. 
The judgment then says : “Such then being 
the nature of the estate inherited by a Hindu 
widow, every act done by her, the effect of 
which is to incapacitate her from using that 
estate for the only purpose for which she is 
entitled to use it, operates as a cause of for- 
feiture;” and, after citing texts which show 
“ that an unchaste woman not only 
causes ' the loss of her husband’s soul,’ but 
she is totally incompetent to redeem it 
afterwards, inasmuch as every act done by 
her subsequent to the loss of her chastity 
must be necessarily destitute of all religious 
efficacy whatever,” it says: "As half the 
body of her deceased husband, she took 
it as a trustee for the benefit of his soul ; but 
if she is no longer in a position to fulfil her 
duties as such trustee, the trust property 
must be taken away from her as a matter of 
course.” 

I will consider these two propositions se- 
parately. The first assumes that the conti- 
nuance of the estate in the widow is condi- 
tional upon her using it for the intended 
purpose. Otherwise the incapacity would 
not cause a ffirfeiture ; for it is not said that 
the forfeiture is to be considered as a punish- 
ment, and no text has been produced to show 
that it can be regarded in that light, 
whether tlie estate is a conditional one, is ilie 
question we have to determine; and itig 
admitted that the texts under which the 
widow takes the estate are silent as to her 
disabilities or the nature of the 
which she takes. In the Mitcdtehara* 
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chapter 2, section vefree^ the following 
textjs ate gim i ‘^ The widiow of a childless 
man, keeping nnsnIHed her husband’s bed, 
and persevering in teligious observances, 
shall present his funeral oblation, and obtain 
(his) entire shore/* Vriddha Mann. “The 
Wealth 6f him who leaves no male issue goes 
to his wife ; on failure of her it devolves on 
daughters ; if there he none, it belongs to 
the father \ if he be dead, it appertains to 
the mother/* Virbad Vishnu. Let the 
widow succeed to her husband’s wealth, pro- 1 
vided she be chaste; and in default of 
her, the daughter inherits if unmarried.” 
Katyayana. Chastity is declared to be the 
condition of her taking the estate ; but there 
is no condition declared as to her keeping it. 

The second proposition uses the word 
* trustee,’ and asserts that if a trustee is not 
in a position to fulfil his duties, the trust 
property must be taken from him as a matter 
of course.' If this is intended as a proposi- 
tion of Hindu law, no authority is cited in 
support of it, and I am not aware of any. 
As a doctrine of Courts of Equity in Eng- 
land, it is not correct. The remedies for a 
breach of tru^t are stated in a work of high 
authority, Lewin gn Trusts, chapter 27 ; but 
the taking away the trust property is not 
among them ; and it has been found neces- 
sary to provide for the disability of a trus- 
tee by infancy or lunacy by Acts of Parlia- 
ment. There appears to me to be a fallacy 
in the proposition. The possession of the 
trnst property is not essential to the perform- 
ance of the duties. If the widow had 
sufficient property of her own to maintain 
herself, she might alienate the whole of lier 
husband’s property for her life, and still 
perform all her duties for the benefit of her 
husband’s soul. In fact, there is no trust 
attached to the property. It is a personal 
obligation on the widow, and the proposition 
really is, that if she does not fulfil it, she 
shall be deprived of her estate. We must 
see whether that is a received doctrine in the 
Bengal school of Hindu law* It is then said 
that the conclusion that the estate must be 
taken awiy from her as a matter of course is 
not wanting an express authority to support 
it; and texts ere cited wl^ch show that it is 
only a ichaiste: widow Who is competent to 
perform the religious and other acts eondn- 
cive to the splritn^ welfare of her husband. 
Also a text of Vy'aea it cited# which says; 

“ After thd death of her husband^ let the 


virtuous widow ol;>serve strictly the duty of 
continence; and lot her daily, after the 
purification of the bath, present water from 
the joined palms of her hands to the manes 
of her husband j” and enumerates other 
duties. “ It is clear,” says the judgment, 

1 “ that, according to the author of the Daya 
Bhaga, there are two reasons for allowing 
the widow to succeed to the estate of her 
deceased husband, namely, first, because she 
can rescue him from hell by living in the 
mode prescribed by the Hindu Shastras ; and, 
secondly, because she might cause his soul 
to fall into a region of torment by doing 
improper acts through indigence.” Let this 
bo granted. Tlie reasons for allowing a 
person to succeed to an estate are not neces- 
sarily the conditions upon which he is to 
hold it. In the case of the male Hindu 
heir it is admitted they are not. And the 
description of the person who is qualified to 
succeed to an estate has not the force of a 
condition by which the estate will be defeated 
if the qualification afterwards ceases, as is 
before shown in the case of a daughter being 
an issueless widow. The last text referred 
to is from Katyayana, cited in the Daya 
Bhaga, “ Let the childless wklow, preserv- 
ing unsullied the bed of her lord, and abid- 
ing with her venerable protector, enjoy with 
moderation the property until her death. 
After her lot the heirs take it.” This may, 
no doubt, be read as making the enjoyment 
conditional on keeping unsullied the bed of 
her lord ; but it may also be only an injunc- 
tion to do so, as in the text of Vyasa, “ Let 
the virtuous widow observe strictly the duty 
of continence;” and the way in which it is 
used by the author of the Daya Bhaga seems 
in favour of this. The passage (chapter II, 
section 1, verse 56) begins : “ But the wife 
must only enjoy the husband’s estate after 
his demise. She is not entitled to make n 
gift, mortgage, or sale of it. Thus Katyay- 
ana says, 4&0, If Mr. Colebrooke had 
thought that the words of Vriddha Manu and 
Katyayana were intended to make the enjoy- 
ment of the estate conditional, I think he 
would have made it clear in his translation 
that it was so. If the injunction is to have 
the force of a condition, and the violation of 
it w to cause a forfeiture of the estate, the 
J'ull Bench decision cannot be supported, 
because the whole estate of the widow would 
be forfeited by an alienation, and the heirs 
wc^d take it* 1 think this text cannot be 
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considered as a declaration that the enjoy- 
xnent of tho estate is snbject to tlie condition 
of remaining chaste. The decision of tho 
Privy Council at page 97 of the Vyavastha 
Darpana docs not appear to me to give any 
support to the opposite view. The next 
friend of the widow, an infant, sued to have 
tho property belonging to her husband. She 
had removed from the protection of her hus- 
band’s family, but it was not pretended that 
she had done so for unchaste purposes. The 


only question J;hat could be put to the pundits 
was, whether, ‘^y ceasing to reside with the 
family of lier husband, she forfeited her right 
of succession. They could put their opinions 
upon 110 other ground. If their answer im- 
plies that the estate would be forfeited by 
unchastity, they went beyond the question 
put to them. It is certainly settled by that 
decision that one part of the injunction in 
the text is not conditional ; and it follows 
from the form of it that tho other part must 
receive tho same construction. This applies 
also to the text from Vriddha Manu. Some 
authoritios current in the Bengal school are 
then cited. Of two of these, Sree Kishen 
Turkoluiikar and Ilughoonuiidun, I need 
only say that it docs not appear whether 
they arc speaking of the right to inherit, or 
to keep tlie property after it has been inherit- 
ed. A wife’s right to inherit on the death 
of her husband may be said to cease on her 
becoming unchaste. Juggoiiath Titrko- 
punchanun, the last authority cited, and one 
of the most modoru of the Bengal School, is 
in favour of the doctrine that the interest of 
a widow is forfeited by unchastity. Of the 
texts which are then cited to prove tliat tho 
Hindu law goes to the length of declaring 
that a woman who is guilty of unchastity is 
liable to forfeit even her stridlmn, or pecu- 
liar property, it may be said that if they do 

uot prove that, they do not assist the argu- 

ment. And if they do, the forfeiture is de- 
clared by positive texts, which shows that 
they were thought to be necessary. Also 
some of these texts seem rather to refer to 
acts in the husband’s lifetime. As to the 
remark that as unchaste woman no longer 
remains half the body of her husband, her 
estate must necessarily come to an end, I 
think it may be said that the estate cannot 
be considered as still the husband’s, other- 
vise a son would not l.ke in preference to 
the widow. On the J® 

estate ceases to be his. The being half the 


body of her husband is the reason why the 
widow is preferred to a daughter, 

Tho objection which does not appear to 
me to be supported by authority, and has nu 
weight in my opinion, that, aoeordiug to the 
Hindu law, an estate once vested cannot 
afterwards be divested, is met in the judg- 
ment by the introd notion again of tho trust; 
but here it is said that the estate is in the 
nature of a trust estate, — a change of ex- 
pression which, I think, indicates some un- 
certainty in the minds of the learned Judges 
as to there being a trust attached to the 
estate. It appears to mo that this idea of a 
trust pervades the whole of the jaclgment, 
and I think 1 have shown, uot only that 
there is no real trust, but that, if thero were, 
forfeiture would not bo the consequence 
of it. 

The judgment then discusses the decisions 
of Courts of Law niid the opinions of Euro- 
pean writers on Hindu law. The first case 
mentioned is in tho 2nd volume of Macuagb- 
teii on Hindu law, page 20. It is stated that 
a person died leaving a widow and a brother 
of the half blood, and subsequently to his 
death the widow violated tho hitherto un- 
sullied bed of her husband, and had a child 
by a paramour of another class, whilo tho 
brother’s conduct w'as consistent with his re- 
ligion, and the question is put — which of the 
two is entitled to succeed to the property of 
tho deceased ? The answer is : It is the 
general doctrine that the virtuous widow of 
a man who dies leaving no heir down to tho 
great grandson succeeds ; but that if she, 
on tho death of her lord, be faithless to his 
bed, she has no right of succession ; conse- 
quently tho widow in such case would be 
excluded by her liusbaud’s half brother. Tho 
words “ she has no right of succession,*” 
must, with reference to the facts stated, be 
taken to nrean that she' loses or forfeits the 
estate, but it is open to the remark that the 
texts cited do not directly support the opi- 
nion. It is the deduction of the pundit 
from them. The next case is at page 21 of 
the same volume. In the question it is un- 
certain whether the widow had become a 
prostitute, and had violated her husband’s 
bed before or after his death, and the answer 
is : If it bo proved that tho widow, in fact, 
did not keep her husband^s bod unsullied, 
she has no title to his property, and ought to 
: ije expelled from his house.” It is doubtful 
I whether this is an authority upon the ques^ 



tionnaw befbise us, Ae ^ext case is at 
page 113^ where it is stated that the woman 
became pre^ant after tbo death of her hus- 
ba!id> the fruit of an adulterous ^/interoourse. 
The answer is: «A tktuous widow of a 
person who loaTes no male heir down to the 
great gremdsDn succeeds her husband, and if 
she violate hUi bed, she becomes degraded ; 
consequently, the widow described has no 
right to her husband’s heritage, and cannot 
claim her maintenance, even though she 
obtained an agreement for her subsistence 
previously to her offence.” The texts of Vya- 
sa and Katyayana, enjoining that a widow 
shall remain chaste, are cited os the authori- 
ties. It is to be observed that it is said that 
Shs becomes degraded, and consequently 
has no right to her husband’s heritage ; and 
it seems to be considered that the loss or 
forfeiture of the estate is caused by the de- 
gradation or loss of caste. Indeed, it is 
possible that it was assumed in the other 
cases that there had been loss of caste. In 
the case in VII. Select Reports, 144, a 
widow was held to have forfeited her claim 
to maintenance by eloping with a paramour. 
There was no question as to the forfeiture of 
an estate inherited from her husband, for 
there was an adopted son. 

In the case in the Sudder Decisions, 1858, 
page 1891, the wife had eloped in the 
lifetime of her husband, aud there is no 
doubt that the right of succession is for- 
feited by that. 

As reported in Montrioii’s Reports, 814, 
the case of Doe ex dem Radha Monee 
Kaur m Nillmonee Dass, is an express 
decisis by four Judges of tho Supreme 
Court, that a Hindu widow forfeits her right 
to her husband’s estate by incontinence 
after her husband’s death. The report is 
very hdef, and appears to have been taken 
from, the notes of Chambers, C. J. It was 
decided in 1793^ and is mentioned in the 
note Doe ex dem Saum Monee Dassee v$, 
Nemy Chnrun Dass, 2 Taylor and Bell, 300, 
Mr. Montrion'B Reports not having then 
been publlAed* The decision of ^ Sir 
Lawrence in the latter case sberas to 
be founded on the assumption that thefoi> 
feilurewtaBJBOhbbqneiit on Joes of caste, as 
heapjffl^ XXL to it. It 

ebems the opinion of Sir 

Thomas Strohge was then the received doc* 
trine in the Suptieme ; Court/'/ Cofah 
hrooke’s opinion in 3 Strwige, 373, m 


doubt, open to the remark rUade in the ; re* 
ferring judgment, that it tos given in a 
case which originated in TrichinOpoly ; nor 
does it appear that it was given with any 
reference to the authorities current in the 
Bengal school. But the case in 2 Macnaglt- 
ten, 112, is a Bengal case, and the opinion 
there agrees with Oolebrooke’s. 

Elberling, 73 and 75, and West and 
Biihler, 99, are cited as supporting the opi- 
nion of the referring Judges. Elberling at 
page 73 says: •‘‘The enjoyment of the pro- 
perty is given her” (the widow) upon two 
conditions: 1, that she remains chaste; 2, 
that she does not make waste and at page 
75 : “A widow is to reside in her husband's 
family ; yet, as “ she forfeits her right to 
the property only by not remaining chaste, 
or by making waste, the mere residing with 
her own family cannot cause a forfeiture of 
her right to the enjoyment of tho property 
if it be not done for unchaste purposes ” 
And he cites the text of Katyayna : “ Let 
the childless widow, &c.” If Elberling be 
correct, that the enjoyment of the property 
is conditional, it must be forfeited as well 
by tho breach of one condition as of the 
other ; and upon an act of waste the estate 
of the widow would be determined, and the 
property would pass to the heirs of the 
husband. This, I believe, has never been 
held to be the law. In West and Biihler, 
99,rit is said that a widow, having married 
herself to another husband by the “P^t” 
ceremony, had forfeited her right of heirship; 
but at page 299 the question is put : 
woman of the Dorik caste, having lost her 
husband, became the mistress of a man of 
(another) Shudra caste and had a daughter 
by him : can she claim to be the heir of her 
husband I” The answer is : “A women who 
was chaste at the death of her husband 
becomes his heir.” 

The remark” by the authors upon this is : 
" According tb Strange, El. H. L., adultery 
divests the right of a widow to inherit after 
it has vested. On other hand, the Shastri’s 
opinion seems to be supported by the Varar 
nutrodaya, where it is said ( f. 321, p. 3, 1*8) 
And these persons ( those disabled to inherit) 
receive no share only in case the fault was 
committed or contracted before the division 
of the estate. But after division has been 
made, a resumption of the divided property 
does not take place, because there ie * no 
authority ( enjoining such a proceeding).*^ 
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Wtioing the ojpmiou of Oolebrooke, 
they say the authorities quoted by him do 
BOt support the View that any forfeiture of 
]^roperty necessarily attends expulsion from 
caste. In the next page, there \s an opinion 
that a nvidotr who remarries cannot be consU 
dered a faithful wife. She cannot therefore 
claim the property of her first husband.” It 
is difficult to reconcile these opinions. Ano> 
ther authority cited in the argument be- 
fore ug for the respondent is Colebrooke’a 
Digest, B. 5, Ch 9, V. 484, which, read 
with the previous verse, says that a womau 
who takes delight in being faithless to the 
bed of her husband is held unworthy of pro- 
perty which has been promised to her by 
him as her exclusive property, and it was 
argued that, d fortiori^ she would be of pro- 
perty inherited from her husband. There is 
a material difference between the two cases. 
Allowing that the word translated wife 
means also widow, the not giving that which 
has been only promised is different from 
taking away what the widow hod actually 
sncoeeded to by virtue of the law of 
succession, and is in the enjoyment of. Mr. 
Burnell’s translation from the Vyavahoru 
Kanda of the Modhaveya, page 31, was cited. 
The passage appears to refer to the succes- 
sion of the wife on her husband’s death, and 
not to her subsequent enjoyment. The judg- 
ment of the Frivy Council in Kashinath 
Bysack vs, Hora Soondari Dasi, Vyavstha 
Darpana, 97, was relied upon as showing 
that the decision in Moutriou’s Reports 
was considered as law ; but the question of 
forfeiture by unchastity did not, as I have 
already remarked, arise in the case ; and it 
was sufficient for the judicial Committee to 
say that the widow did not forfeit her right 
of succession by removing from the brothers 
of her late husband. 

In a case in TV Bombay H. C. R., 26, 
A. C. J., also cited, the Court held that if 
the inheritance be once vested iu the widow, 
it is not by Hindu law, liable to be divested 
tinless her subsequent incontinence be 
accompanied by loss of caste, uuexpiated 
by penance, and unredeemed by atonement,” 
citing 1 Strange, H. L., and adopting the 
words iu page 136, and referring to Mr. 
Sutherland's opinion, Volume 11, 269, that 
the degradation is the cause of exclosiou from 
inheritance. It was argued that as nrniu- 
tenance is forfeited, the estate of the widow 
should be also. But the text of Naroda is 


Let the brothers allow maintenance toohle 
(deceased’s) women for life, provided theses 
preserve unsullied the bed of their lord; but 
if they believe otherwise, the brethren may 
resume that aWowance” Vyavastha Darpana, 

29. And in Mr. BurneWs work, page 30, a 
text of Naroda is given, “ If any one amongi 
brothers dies or renounces worldly affairs 
(i.e., becomes a religious mendicant), ami 
leaves no issue, the rest may share his pro- 
perty, except the Stridbaua, and let them 
support his wives as long as they live, if 
they preserve undehled the bed of their 
husband ; but from others they may resume 
it (the Stridbaua).” Thus we have iu this 
case an express text authoriziug the resump- 
tiou. The absence of any text authorising 
the heirs of the husband to resume the 
estate after the widow had succeeded to her 
deceased husbaud’s property is relied upon 
as showing that it cannot be divested. * And 
this argument is strengthened by the fact 
that ill another case there is an express text. 

Besides, the argument drawn from these 
texts is founded on an alleged but hdsa 
analogy between a widow’s estate and a 
widow’s maintenance. In the former case, 
the estate is given to her by express words, 
and is nowhere expressly taken away, and 
whilst hers it is independent of other owner- 
ship, her enjoyment being only, according to 
the texts, subject to the advice or control of 
her male relatives. But maintenance is not 
so much a right in the estate of auotlier as a 
duty of that other to be performed towards 
all those who but for the intermediate exist- 
ence of himself might be entitled to the 
estate. ”Let them allow a maiateuanoe” 
assigns a duty to the owner rather than a 
right to the widow, although such duty may 
be enforceable by a widow who is without 
reproach. Moreover, the verses, Mitakshara, 
ch. 2, section 1, verse 37, and Mayakha« 
ch. 4, section 8, v. 2, would seem to show 
that even the incontinent widow of one who 
has actually possessed the estate is entitled 
to maintenance for her life. 

It was agrued that in the Benares school 
property inhabited by a womau from bet 
husband is classed among Stridhun, and 
therefore these texts would apply to it. And 
that it is the same iu the Mithila jBchbo). 
Whether this be so according to th0 
share is at leaet doubtful. The contiraiy^^^ 
been held by the High Courts both at 
and Bombay, 2 Madi’as 291 i % 
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<t»ltniia7aetsn ia««)e school, by we 

htw lof wMiph we aiw*Oi % , governed in this, 
j 5 l^„,.j thsbk I hivo noticed all tte 
aijktoenti ^ 4n« p*0daced cm. the 

gi{tffe of tSm irespOnldonts, nad meet of those* 
& the attg^hti the argument ft* whom 
was tesind ineltdy upon the absence of any 
twdi that thO estato Of the widow should be 
diiveeted if she beeame unehaste.. And also 
Awn this that, although by ihe Hindu law, 
tfiere aw vatious causes, of ewlusion 
infaetitanee (Daya Blu^ 
the estate ia once vested, it is not ftwfeited by 
the subsequent existence of any of them. In 
a,case in the Sadder Dewany Adawlut Reports 
ft* I SBfc page 244i it was held that a person 
who has once succeeded to property is not 
to be dispossessed of it, if he subs^uently 
becmdes insane. It was urged by the res- 
pondent’s tdeader that their being “o 

governing the case, we must look to the 
ptindples of the law to guide ns in determin- 
ing it, dnd that the five texts afforded ample 
analogy, quoting the 

Committe© in 9 Moare, I. A.> oOc. mero 


the qnestion was how the property ^a^ed, 
bM it was iBbisolutely neees^ to dWswimpe 
iki Here the estate isbypoSiliye ttetyes^ m 
Hie Widow, and there is i» necMHty to di(^ 
n^neHiat it shall be taken; away ftom hOT, 
ov togo beyond what has bew' deolawd by 
the texts to be the law. I think we are mot 
at liberty to declare a doctrine,, wldoh is not 
shown to have bemt received, and sanctioned 
by usage to be the kw, beCauW it may seem 
to be mialogotts to a doctrine that has been 
raoelved. Giving all the effept they deawve 
to the arguments fiaunded Upon the status 
of woman under the Hindu law and the 
peculiar character of a widow’s estate, I still 
am of opinion that the estate once inherited 
is not forfeited, simply by unchastity. 

I therefore answer the first question in the 
negative, and it is unnecessary to answer 
the second. 

MacpJterson, J. - 1 concur in the judgment 
of the Chief Justice. 


Fontifex, J.—l wincur in the judgment 
of the Chief Justice. 

Airalie, J.—l concur. 
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for life, if any one of their member, at 
the time of committing of burglary, causes 
death, &e., fltrougly bears out this view, 1 
am of opinion that an offence, in order to 
fall within the first of the above alternatives, 
L 0 ., in order to be committed in the prosecu,^ 
tion of the common object, must be imme« 
diately connected with that common object 
by virtue of the nature of the object; for 
instance, if a body of armed men go out to 
fight, their common object is to cause bodily 
injury to their opponants ^.nd in that case 
death, resulting from injury caused, would 
be homicide, committed in prosecution of the 
common object. 

And an offence will fall within the second 
alternative, if the members of the assem* 
bly for any reason knew beforehand that it 
was likely to be committed in the prosecu- 
tion of the common object, though not Unit 
thereto by the nature of the ol<ject itself. 

It seems, thus, on a little consideration, to 
be apparent that the two alternatives of 
section 149 do not cover all possible cases of 
an offence being committed by one member 
of an unlawful assembly during the time 
when the common object of the assembly is 
being prosecuted. It follows that in every 
trial of prisoners, on a charge framed under 
the provisions of section 149 of the Penal 
Code, even when it is proved that the speci- 
fied offence was committed by one of the 
members of the assembly during, so to 
speaU, the pendency of that assembly, it yet 
remains an issue of fact to be determined on 
the evidence whether that offence was com- 
mitted in prosecution of the common object, 
as I have endeavoured to explain the mean- 
ing of those words in tlie first part of the 
section ; and if not, whether it was an offence 
such as the members of the assembly knew 
to be likely to be committed in the prosecu- 
tion of the object. 

Keturning now to the particular facts of 
the present case, I think there appears to be 
abundant reason for coming to the conclusion 
that Tareeboolla committed murder in the 
way described by the Judge, But it seems 
also clear that murder, or even the taking of 
life, was not immediately connected with the 
common object of the unlawful assembly, of 
which the prisoners were merabers. That 
common object was, as the Julge expresses 
it, to drive Fakir Buksh off the land, and to 
prevent him from cultivating it. There 
however, nothing in the evidence to indicate 
that the members of the assembly were pre- 


pared, and intended to accomplish that 
object at all hazards of life. I do not think 
that they intended to attain tlie common 
object by means, if necessary, of murder. 
Indeed the Judge himself says that the 
resistance offered by Somed Ali and Sbaref 
AH was unexpected by the prisoner's party, 
and that it led to the sudden, and probably 
at first unintended use of the gun by Taree- 
boolla, This being so, I find myself unable, 
sitting as a Judge of fact on this appeal, to 
arrive at the conclusion that Tareeboolla 
committed murder in prosecution of the 
common object of the unlawful afsembly, 
within the meaning of the first part of the 
section. 

Neither do I think it is satisfactorily 
made out by the evidence that the prisoners 
knew it to he likely that this offence of 
murder would be committed in the prose- 
cution of the common object of the assembly 
within the meaning of the second part of the 
section, taking that object to be tbc driving 
Fakir Buksh off the land. It was, a priori^ 
possible, and indeed most probable, that 
that object would be effected without any 
risk of life whatever. The assailants had 
reason to suppose, indeed knew quite well, 
that the party they were about to attack was 
absolutely unarmed. The members of the 
unlawful assembly, generally including the 
prisoners, might reasonably have expected 
fand there is nothing whatever in the event 
to show that they did not) that Fakir Buksh 
and his co-labourers would be driven off the 
land by tbc mere show of such force as they 
had, or, at any rate, by the use of force very 
far short of life-taking ; and even if I ijilowed 
myself to be carried by the evidence, so far 
as to think (as I do not) that the prisoners 
and the other members of the unlawful 
assembly knew that culpable homicide was 
likely to be committed in the prosecution of 
the common object, still I should be unable 
to say that their knowledge also included 
any of the ingredients of aggravation which 
are required in order to convert the offence 
of culpable Itomicide into the offence of mur- 
der. . It is obvious that in the events, which 
happened, those ingredients were of sudden 
origin, and were entirely personal to the 
actual murderer. Tarreeboolla committed 
murder by doing, on the spur of the moment, 
a previously unintended act, which act, how- 
ever, he must himself be taken to have 
known at the time, was so imminently dan- 
I gerous that it must in all probability cause 
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death or euch bodily injury a* was likely to 
oeuee death, end which did, in fact, cause 
death. If then the prieonere knew that 
murder waa likely to he committed, in the 
ehape in which it waa committed, they 
have been aware that it waa likely one of the 
members of the unlawful assembly 
an act which would be likely to cause death, 
and whidh would in fact cau^e death a 
ataiement which, on the face of it, 8«ema to 
be a contradiction of terms. In truth, when 
the second likelihood comes to he placed upon 
the first, it has the effect, in my judgment, 
of removinz the case altogether from the 
scope of section 149, and 
forms of murder from which ‘‘ likelihood 
is absent are brought by the evidence m the 
caise within the contemplation of t le p 
aiiners or of anybody else. There is nothing 
to suggest that the prisoners (<>r indeed any 
of them) knew that it was likely that an 
act would be done by one of the members oI 
the assembly with any of the intciits men- 
tioned in the first three clauses of section 
800 of the Penal Coda, and would cause 

^*On* the whole, I think that the prisoners 
have been wrongly convicted of the charge 
framed under section 149. I think, however, 
that the facts established against them cer- 
tainly amount to rioting ; and it appears also 

that they were all armed with heavy latees. 

Therefore, under the provisions of section 
148, they are punishable with imprisonment 
for a term which may extend to three years. 

Accordingly I would reduce the sentence 
passed by the Sessions Judge to a sentence 
of rigorous imprisonment for three years. 

AuUe, J. - In this case there was a dis- 
pute about a piece of land between h akir Ah 

I^SahidAli, which ended in a riot, in the 
Xrse of which a man, named Tareeboolla, 
one of the party of the prisoners, fired a gun, 
and killed Somed Ali. It has been found by 
the Judge that Tareeboolla was a member ot 
an unlawful assembly, of which the prisoners 
whoso appeal is now before the Court, were 
also members, and as to Sahid All, it is also 
shown by the evidence that he directly in-, 
voked the «d of the party among whom was 
this Tareeboplla armw wife a gun. , 
TMoeboolk himaolf is nfe under tnaj, but 
the Judgtvtfe order apply the 

of . auction Hlftiof thu .Pwal Co^e to fee other 
piiBWW 

.i^eiice emnmitted hy .Tareefenllaj 4^ 
^und tliat & was iirai4er,andia tbab-fiwdin® 


I think he was clearly right. Under section 
149, he has convicted the present appel- 
lants of that same offence, and sentence 
them to transportation for life. If they are 
rightly convicted under that section, the 
Court can pass no milder sentence. If that 
punishment is too severe, it can bo reduced 
by the Local Government ; but the only 
question just now before us is, whether the 
convioion and sentence are according lo law. 

Section 149 runs as follows: — “If an 
offence is committed by any member of an 
unlawful assembly in prosecution of the com- 
mon object of that assembly, or such as tlio 
members of that assembly knew to be likely 
to be committed in prosecution of that object, 
every person who at the time of committing 
that offence is a member of the same assemb- 
ly, is guilty of that ojfencc^'^ i. rr 4 .u 

These last words are very stringent. It the 
section applies, the Court is bound to convict 
of the particular offence. 

Tareeboolla committed the offence ol 
murder. He was at the time of the murder 
a member of an unlawful assembly. The 
accused were also members of that unlawful 
assembly at the time when the murder was 
committed. Then the questions are : firstly 
was the murder committed in prosecution ot 
tlie common object of the assembly ? and, 
secondly, did the accused know tliat such an 
offence was likely to be committed ? 

As to the first, 1 find it impossible to say 
that the murder which occurred waa not 
committed in prosecution of the common 
object. It seems to me that the common 
object was not merely to eject the party of 
Fakir Ali from the disputed field, but that 
it was to do so by show of force, and if 
necessary, by actual force. I do not think 
it possible on the evidence to say that the 
common object w’as limited to the ejectment, 
and that the use of force was not deliber- 
ately contemplated; nor do 1 think that 
1 we may say that force was only a means to 
‘ an end, and that the ultimate object oi 
obtaining possession of the field was the 
only common object of the party. It was 
clearly the deliberate intention of the unlaw 
ful assembly to use certain means to obtaii 
a certain oud ; and I am, therefore, uiiabb 
to com© to any other conclusion than tha‘ 
the obmmon object was compounded both o 
the use of the means and the attainment o 
the end, The evidence distinctly eatablUhe 
that a number of men proceed tp the spe 
: to inject Fakir Ali; that they, or several t 
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them, were armed wit\v lattiesj and thatl 
oao, wliiv was found in the party when the 
riot commenced, though we do not know^ 
when he joined it, was armed with a gun, 
and that on resistance being offered, they 
proceeded to use violence ; and, judging of 
their intentions from their actions, I caimot 
help finding that it was from the first their 
intention to overpower by force any ^esi^- 
tance to the occupation of the field. This 
violence actually extended to the causing of 
the death of Samed AU under circumstances 
which undoubtedly m.tde* the homicide 
murder on the part of Tareeboolia. On 
this point, I believe, we are all agreed. 

I then come to my second question. Was 
this murder an offence which the members 
of the unlawful assembly knew to be likely 
to be committed in prosecution of their 
common object, such common object being 
the us^o of force, if necessary to obtain 
possession of the land, 1 take it that when 
the law speaks of a man knowing the 
probable result of his acts, it means that an 
ordinary man bringing his reason to boar in 
the matter, must know that such result will 
probably ensue from his act. If A inten- 
tionally, and without lawful excuse, fires a 
bullet into B’s body, he. if not of unsound 
mind, must know that death is the probable 
result, though he does not know, that death 
will actually re-^ult. B may recover; but 
if he does not recover, the cau‘«iiig of 
death is the intentional act of A. It is no 
excuse for A to say tliat he had not brought 
bis mind lo boar on the consequences of his 
act ; that he had not tliouglit of the matter 
and therefore did not know at the time of 
committing the acts what the probable result 
would be. If the act done is such that a 
reasonable man wlio chooses to consider it 
must know the probable result, the law will 
presume the exercise of reason and the 
consequent knowledge. ^ 

A number of men armed with clubs go out 
to enforce a right, or supposed right. By 
the use of thoriO clubs resistance is offered, 
and it becomes a question whether they, 
instead of overpowering their adversaries, are 
not overpowered themselves. It is likely 
that, under such circumstances, they will 
measure their blows ? Yet, clearly, they 
have no right of private defence ; and if they 
cause hurt in any degree, they must take 
the consequences. It '*.annot be said that 
a man who attacks another witl^ a weapon 
calculated tu inflict serious injury, though. 


without inteutlon of taking Wfe, and 
unexpected resistance, U justified \)y 
resistance in taking life. It may not hA|v 0 
been his intention at first to do ao, 
it comes to be his intention, or at any rain 
he, under the pressure of the position into 
which he has forced himself, cornea to oomv 
mib an act so imminently dangerous, that 
it must in. all probability onuse such bodily ' 
injury as is likely to cause death without any 
excuse for incurring the rislk of causing such 
injury, and by that act ho commits murder^ 

As it is with the individual,, so also is it with 
the members of au unlawful assembly coU ' 
lected with the common objeot^f gaining a ' 
certain end of evidence, if it cannot bo ob- 
tained otherwise. They arc bound to assume 
that the persons they are about to attack 
will exorcise their right of private defence ; 
and, as it seems so me, they must'' therefore 
contemplate the probability of the use of 
very considerable force, and cannot with any 
show of reason say that the hurt likely to 
be infiiotc i is likely to be liin^ited at any 
precise degree. They possibly do not wish 
bo cause the death of any man, and would 
he well content to gain their end without 
striking a blow, by the mere show of force ; 
but for all that, it is their intentiou to 
strike, if their end cannot be otherwise 
gained, and if a very groat amount of violence 
becomes necessary, and is used either to over- 
come the rcs^istanee of the opposite party, 
or to extricate themselves from the position 
ill which they have placed thomaelvea (their 
opponents being still within the limits of 
thoir right of self-defence), 1, fur one, cannot 
but say that the use of that amount of vio- 
lence, and nothing less, was within their in- ^ 
tention. And that being so, I dm forced 
to say that any probable result of that vio- 
lence was within their knowledge. Homl- 
I cide is certainly a probable re»ulk ; and it 
can hardly be that such homicide, under the 
circumstances, can be anything lera as re- 
gards tiic individuals whose act directly 
causes death, than murder, and it therefore 
follows that the probability of the commis* . 
sion of the oileiioe of murder lies within 
their knowledge. 

In thi^ particular case we have one oftltb 
party to which the accused belonged/ ^ 
with a loaded gun,-^ weapon th# 
not be used as a weapon of offenaa 
imminent risk to Ufa, and 
upuii this case as one in which the pris^il^liity ; 
of the commiaHon .or the Qffehoee;of te 
‘ ' '« 
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thinly witbift the kDowfedge of tbe partied. 
It toay he tbet the eeutd have 

shewn diowtMtsncod ftem which the Court 
pofht to infer thet the i»«e of that gun was 
not wlthih thoir intention or knowledge; 
hat t do not think that the prosecution was 
bound to i^rote that no sudi cireamstanoes 
e;aidted^ 

finding that the murder was committed 
in the prosecution of the common object of 
thouDiaWfhl assembly, and that it '‘was an 
offence wUoh the accused know to be likely 
t6 be committed in the prosecution of that 
object 1 aip compelled, by the words of sec- 
iSon 149, to bold that the accused, as tnem- 
hort of the unlawful assembly are guUty of 
murder, I would therefore, on this appeal, 
uphold, the conviction and bontcnce, leaving 
the question of mitigation of punishment to 
be dealt with separately. 

Ponitfex, J.^In this case the Sessions 
Judge has found that the act which caused 
the murder was sudden, and vras unpremedita- 
ted by atiy member of the unlawful a8«emhiy. 

the evidence fully supports such finding. 
Under these circumstance!^, 1 am of opinion 
that those members of the illegal asi^embly 
who did not commit the homicidal act* can- 
not be considered guilty of murder under 
section 149 of the Penal Code. 

To apply that section to the case of mur- 
der, its alternative provisions must bo read 
as follows : 

** If murder is committed by any member 
of an unlawful assembly in prosecution of the 
common object of that asi-embly, or if mur- 1 
der is committed by any memoer of an un- 1 
lawful assembly, and the members of that | 
aisembly know murder to be committed in 
ItDtecuftoB of that deject ; every person, 
vsliQ at the time of the committing of the 
murder, is a member of the same assembly, 
is guUtj of murder/* 

In the present ease the common object of 
the illegal assembly was to obtain posses-ion 
of land by a large armed force from a small 
unarmed {wrty* 

In my opinion, the ee^idehne ahowi that 
the parties preeeeuting that common object 
did not oobtdfn'plate, or know it to b« Hhely, 
tbabiho^dMe eff eulpahte.bomieide would 
he eommAttedJ 

muvder ebmmlMd hastily by one 
memhjW'^^f tbs Was not, in sny 

opidlph* oommittftd ^ ^^pllosec9tmi’^ of ths 
e|mbn obJeA of the ai^sambiyt in ihe 
of which no hn^cidal mtantdou had 


Her could the members of the assembly 
I think, and much less « know,** murder to be 
likely to be committed ** in prosecution” of 
a common object which was intended to be, 
and which might naturally and probably have 
been aocompHshed without homicide. 

To bring the offence of murder as defined 
by the Code within sectioii 149, 1 think it 
must either necessarily flow from the pro- 
secution of the common object, or it must 
I so probably flow from the prosecution of the 
I common object « that each member might 
I antecedently expect it to happen. 

I The offence of murder, as strictly defined 
by the Code, requires a previous intention or 
I knowledge in the perpetrator ; and to “ know’* 

I that murder is likely to be committed, is to 
I know that some member of the assembly has 
I such previous intention or knowledge. The 
word ** know** used in the second branch of 
the section is, 1 think, advisedly used, and 
cannot be made to bear the sense of might 
have known/’ 

This interpretation of section 149, so far 
as murdqr is concerned, scorns to me con- 
firmed by comparing sections S98, and 396 
with sections 14>8 aiid 149. 

From section 898, it appears that being 
armed with a deadly weapon at a dacoity, is 
considered an offence dcbcrving of far greater 
punishment than the offence under section 
148 of being armed with a deadly weapon 
at a riot. 

The reason for this distinction must be 
that more serious consequences are likely, 
and must be known to be likely, to result 
from an armed assembly at a dacoiety tban 
at a riot ; and yet, if murder is committed 
by one of five daooits, the others are not 
guilty of murder, and may be sentenced to 
imprisonment for any time under ten years ; 
while, if section 14i9 is to be construed, as 
it has been construed by the Sessions Judge 
in this case, if murder is committed by one 
of five rioters, the others would all be guilty 
of murder, and must be sentenced to death 
or transportation for life, though less serious 
cotiseqnoncea would antecedently be likely 
to result than from a dacoiety. 

I am therefore of opinion that the pri- 
soners whq have appealed are not guilty of 
mhrder ; but as it appears from the evidence 
th4t' they were members of an illegal 
ae<emUy, and were all armed* with htee$, 
ttw are guilty of an offence under section 
l4o, and ought» in my opitaiob, to be sen- 
to three years* rigorous imprisonment 
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Special Appeal No. 1870 of 1870. 

Kerry Kolitanee, (Deft.) Appellant, 
versus 

Monyrain Kolita, (Plflf.) Respondent, 

Thp: above case, a report of which will 
be found in the Lavj Observer^ Civil Rul- 
p. 143, was argued before a Full 
Hench consisting of all the J udges of the 
High Court being ten in number. 

It appears that the plaintiff Monyrain 
Kolita sued, as next heir of one Gendcla, 
to recover possession of certain proper- 
ties which lie alleged were held by 
Kerry Kolitanec, tlie widow of the said 
Gemiela, she Kerry Kulitanee having 
furteited her right to remain in enjoy- 
ment of the same by reason of her un- 
ci lastity. The Moonsiff of Golaghut dis- 
missed the .suit, wdiicli, however, was on 
appeal decreed by the Deputy Commis- 
sioner of Seebsagur. Kerry appealed 
specially to the Higli Court against the 
decision. The special appeal came on 
for hearing before Justices Bayley and 
Mitter who referred it to a Full Bench. 

The remarks of Justice Mitter which 
accompanied the order of reference em- j 
bodied a full exposition of the Hindu 
law on the question of a Hindu widow’s 
right to the estate left by her deceased 
husband. 

With reference to the particular cir- 
cumstances of the case before them, the 
referring Judgeff submitted the two follow- 
ing questions for an authoritative ruling 
by a Full Bench 


Is^. — Whether, under the Hindu law, 
as administered in the Bengal school, a 
widow, who has once inherited the 
estate of her deceased husband, is liabh? 
to forfeit that estate by reason of un- 
chostity. 

2nd . — ^Whether tho forfeiture, if any, 
is barred by Act XXI of 1850. 

The first question, seven Judges 
answered in the negative, and the second 
question, they held, did not ari.se in the 
case. J ustices Kemp, Glover and Mitter, 
however, dissented and held, with refer- 
ence to the first question, that a Hin- 
du widow was liable under the law to 
forfeit her }iusband\s estate ; and with 
regard to the second, Kemp and Glover 
J. J. were of opinion that it did not 
arise in the case. 

The texts upon which the Judges, wlie 
have decided against the unchaste widow, 
mainly rest their " judgment, are the 
following : — 

“ In Scripture and in the code of law, 
as well as in popular practice, a wife is 
deemed by the wise as half the body of 
her husband, equally sharing with him 
the fruits of pure and impure acts. Of 
him whose wife is not deceased, half the 
body survives. How then should another 
take the property when lialf his person 
is alive. Let the wife of a deceased 
man who left no issue, takejbis share 
notwithstanding kinsman, a father, a 
mother, or uterine brother be present 
Dying before her husband, a virtuous 
wife partakes of his consecrated firo ; or, 
1 it her husband die before her, she shares 
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his wealth, — ^this is primeval law, Hav- 
iflg taken his movable and immovable 
property, the precious and the base 
metals, the grains, the liquids, and the 
clothes, let her duly offer his monthly, 
half-yearly and other funeral repasts. 
With presents to his manes, and by 
pious liberty, let her honor the paternal 
uncle of her husband’^ — Vrihasputtee. 
(Dayabhaga c.xi, section 1, v, 2.) 

Bridha Menu says : — 

“ The widow of a childless man, keep- 
ing unsullied her husband's bed and per- 
severing in religious observances, shall 
present his funeral oblation and obtain 
his entire share^' — (Dayabhaga c.xi, sec- 
tion 1, V. 7.) 

Vyasa says : — 

“ After the death of her husband, let 
the virtuous widow observe strictly the 
duty of continence and let her daily, 
after the purification of the bath, pre- 
sent water, from the joined palms of her 
hands to the manes of her husband. 
Let h^T day by day perform with devo- 
tion the worship of the gods, and speci- 
ally the adoration of Vishnu, practising 
constant abstemiousness. She should 
give alms to the chief of the venerable 
for increase of holiness, and keep the 
various fasts which are commanded by 
sacred ordinances. A woman who is 
assiduous in the performance of duty, 
conveys her husband, though abiding in 
another world, and herself to a region of 
bliss.''— ( Dayabhaga c.xi, section 1, 
V, 43.) 

Catayana says ; — 

“ Let the childless widow keeping un- 
sullied the bed of her lord and abiding 
with her venerable protector enjoy with 
moderation the property after his death.'^ 

Sreekiasen Turkolunkar says 

**Shadhee, cAoa/e, otherwise the right 
ceases.” 

Juffgernatb Turkapunchanun says 

‘'Since a, womati liaa^^not yet per- 
formed the du^ties of widowhood and the 
like, how can she haVe a title to the 
inheritance immi^diately after the death 
of her husband T She has an immediate 


title because she is disposed to perform 
those duties ; but afterwards if her pro- 
pensities happen to change, she forfeits 
the right she had fully possessed.^'— 
( Colebrooke's Digest, Vol. 3, p, 479.) 

Now, the principal question which the 
learned Judges of the Full Bench had 
to determine was, whether a widow, in 
whom the estate of her deceased hus- 
band had vested, could be divested of 
the same by reason of her subsequent 
unchastity. If is evident that the first 
four of the texts cited above do not at 
all help us to solve the problem. They 
embody certain moral precepts which a 
widow ought to follow, but do not autho- 
ritatively lay down the law that in case 
she departed from the course prescribed, 
she would be liable to forfeit the pro- 
perty which had come into her posses- 
sion by right of inheritance. Moral ob- 
ligations being imperfect from their very 
nature cannot certainly be enforced in 
a court bf law or equity, and hence if 
a Hindoo widow were frail enough to 
swerve from the path of duty, there was 
no human law to compel her to do what 
was right, or to punish her on account of 
the thousand and one peccadillos which 
she might be guilty of under the Hindu 
Sbastras. 

The opinion of Sreekissen Turkolunkar 
is certainly entitled to great weight, but 
it is impossible to make out, as observed 
by the Chief Justice, whether other- 
wise the right ceases ” refers to a widow's 
takinff the inheritance or keeping it after 
she had taken it. 

We do not however see much force 
in the argument that the passage referred 
to is not to be found in the Daya Craraa 
Sungraha. If its paternity is not dis- 
puted, it is quite immaterial whether 
it is to be found in that work or else- 
where. Certainly the fact of its not being 
there does not and cannot make it apo- 
cryphal. 

It was also argued that the phrase 
"ce^tion of right” is a different thing 
from “ forfeiture of property.” Abstract- 
edly it may be so ; but when a passage 
has to be construed, it must be construed 
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according to the context. If the word 
“ Shadhee” referred to the widow, the 
phrase otherwise the right ceases” would 
unmistakably refer to her enjoyment of 
the property' which she had inherited 
from her husband. The cessation of this 
right of enjoyment would certainly mean 
forfeiture of property. 

Juggernath^s opinion, however, as 
quoted above, is clear beyond doubt. He 
lays down in express terms that if her 
(the widows) propensities cUange, she for- 
feits the right she had fully possessed.” 
Surely this passage is unequivocal and 
its meaning too clear to be mistaken. 
Juggeniath, however, as remarked by Jus- 
tice Jackson, was "‘a merely learned 
person, neither judge nor lawyer, but 
pundit and logician, and without the merit 
of being accurate and precise.^^ He is, for 
all that, admittedly a high authority 
in the Bengal school, but it is doubt- 
ful whether his opinion, unsupported 
by a higher authority, is sufficient of 
itself to divest a Hindu widow of her 
right to the enjoyment of her late hus- 
band’s property by reason of her incon- 
tinence. 

With reference to the main question 
involved in the case, namely whether an 
estate once vested could subsequeutly 
be divested, Justice Mitter observes: — 

“ Now, there is no work on Hindu law 
that I am aware of in which it is laid 
down in so many terms that an estate 
once vested cannot be divested, nor has 
the pleader for appellant been able to 
point out any. On the contrary, I have 
shewn in the order of reference that the 
Hindu law goes to the length of declar- 
ing that an unchaste woman forfeits all 
her rights even in her own streedhun, 
and this is by far a stronger case of 
divesting than the one now before us. 
What, then, is the source from which the 
doctrine above referred to, has been 
derived. That source, I venture to affirm, 
will be found in the simple fact that in 
the generality of cases, the Hindu law 
makes no provision for the divesting of 
property once vested ; and I am fully 
prepared to admit that, so far as these 


cases are concerned, the application of 
the doctrine in question is perfectly le- 
gitimate. But to apply it to the present 
case, without any reference to the nature 
of the estate under our consideration, or 
to the conditions which the Hindu law 
has expressly attached to the enjoyment 
of that estate, would be to assume the 
very question which we are called upon 
to determine.^' 

Now, it is clear Justice Mitter admits 
that, where the Hindu law has made no 
provision for “ divesting the property 
once vested,*^ “the application of the 
doctrine in question is perfectly legiti- 
mate.” The question then is, whether 
there is any provision iu the Hindu law 
for divesting the widow of the property 
which has vested in her. So far as the 
texts quoted are concerned, with the 
exception of the opinions of Rughoo- 
nundon and Juggernath, there is not one 
of acknowleged authority which goes to 
the extent of laying down the rule in ex- 
press and positive terms. The argument 
derived from the forfeiture of streedhuu 
in cases of incontinence, so far from 
strengthening the case agains*fc the un- 
chaste widow, seems rather to support it. 
For, if it was necessary to lay down 
the rule in that particular case, it was 
also necessary to make a similar provi- 
sion with reference to property inherited 
from the htisband in similar cases. The 
absence, therefore, of any such positive 
rule with respect to the class of cases 
under notice must be held to be indica- 
tive of the unwillingness * of the Rishis 
to visit the frail widow with forfeiture 
of the property inherited from her hus- 
band. It is said that, if streedhun is 
liable to forfeiture by reason of inconti- 
nence, dfortiori the property in which a 
Hindu female’s right is of a limited 
character must also be liable to forfei- 
ture for the same reason. But this 
argument does not advance the case 
much, for it is only an inference, and it 
would certainly be most monstrous to 
deprive a widow of the property which 
she has inherited from her husband m 
the basis of such inference. 
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It is then said that the widow takes 
the estate of her husband subject to 
certain conditions, and if by her acts 
she rendered herself incapable of per- 
forming those conditions, her right to 
enjoy such estate must cease as matter 
of course. !l’his argument, the Chief 
Justice answers by a reference to the 
case of the daughter, who inherits her 
father's property on account of the 
eflScacy of the acts to be brought through 
lier son.” Now, if this daughter should 
liappen to be barren or mother of 
daughters only, could she be deprived of 
her property under the Hindu law on 
the ground of her inability to perform the 
conditions under which she originally 
took the property ? The fact is her pos- 
session is not interfered with till the 
termination of her life, although she may 
be incapable of carrying out the con- 
ditions which originally attached to her 
inheritance. Why then, we ask, should 
the widow be dispossessed of her hus- 
band's property, if slie proved incapable 
of satisfying the conditions under which 
she inherited the property? Justice 
Glover would fain distinguish the case 
of the daughter from that of the widow, 
and he accordingly says : — “ No doubt she 
( daughter ) would confer far greater 
benefits, if she perpetuated his race and 
bore a son, but she can still present 
oblations even as a sonless Avidow/' But 
his Lordship forgets that it was not upon 
that condition that she succeeds to her 
father's property. 

Narada says : — 

On failure of male issue the daughter 
inherits, for she is equally a cause of 
perpetuating the race." 

Now, if the daughter failed to “pro- 
long the father's line” she ought to be 
deprived of her inheritance, as it was 
upon that condition that she took it. 
But under the law she could not be 
divested of her inheritance, although she 
was found, to be incompetent to fulfil the 
original condition under whi6h she took it. 
By a parity of reasoning, then, it must 
be held that the widow too could not be 
deprived of her husband's estate, even 


if she rendered herself incompetent to 
perform the necessary ceremonies for the 
benefit of his soul. 

The English authorities on the ques- 
tion seem to be nearly balanced. Mr. 
Colebrookes opinion seems to have 
been that a widow, having succeeded to 
her husband's estate, could not be divest- 
ed of it on the ground of unchastity, 
unless it was attended with loss of caste, 
“unexpiated by penance and unredeem- 
ed by atonerfient.” This opinion, how- 
ever, Avas given Avith reference to a case 
Avhich arose in Trichinopoly, and it is 
accordingly said that it cannot therefore 
be received as an authority in Bengal. 

Sir Thomas Strange Avas of the same 
opinion. 

Sir William Macnaugliten, liowever, 
held the contrary opinion. Elberling, 
and West and B abler seem to take the 
same view. These latter gentlemen, 
however, do not rank as high authorities 
on questions of Hindu laAV. 

Let us now see how far the opinion of 
the Full Bench under notice is supported 
by the reported decisions on the subject. 
The first case i.s that of Radhamonco 
Raur m Neelmony Doss, Avbicli was 
decided by a Full Bench of the late 
Supremo Court in 179Ji and in Avhich 
it was held by the J udges, among Avhoiu 
was Sir W. Jones, tljat an unchaste 
widow forfeited all her rights in the 
estate of her late husband. There were 
also two cases decided in 1811, the notes 
whereof will be found in 2 Macnaugb- 
ten's Hindoo law, p. p. 20 and 21. It 
was hold in both these cases and in 
another p. 112 of the same vob, that 
unchastity operated by way of forfeiture. 
The first tAvo cases are in point, but in 
the third it was held that the widow 
Avho had been found to be unchaste 
Avas not entitled to the maintenance 
to Avhich she laid her claim on the 
basis of an agreement which had been 
made before the offence had been com- 
mitted. There are, certainly, other cases 
which were cited in the argument at the 
bar, and which are referred to by the 
learned Judges in their judgments, but 
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as they do not directly bear upon the 
point in issue, we do not think it neces- 
sary to offer any comments upon them. 

On the other side we have the case 
of Doe d Saummonee 'Dassee versus 
Nemy Churn Dass, 2 Taylor and Bell, 
P. 300, which was decided by Sir 
Lawrence Peel. This was followed by 
Matan<]fani versus Joy Kali, 5 B. L. li., 
p. 491. In a case reported in IV. Bombay 
H. C. R, p. 25, it was also held that 
after an inheritance had*once vested in 
a widow, it was not liable to be divested 
unless her act of uiichastity was attended 
with lo.ss of caste unexpiated by pen- 
ance and unredeemed by atonement 

Tlie conflict is now at an end, and the 
question has })een set at rest hy an 
authoritativ’e rnling by seven Judges 
of the Hiiifli Court against tiiree. The 
Chief Justice has in his judgment 
fully met the arguments advanced by 
Justice Mitter in support of his opinion, 
and it must be conceded that the ques- 
tion mooted has received that thorough 
and calm investigation at the hands of 
our learned Judges which its importance 
demanded. 

The judgment delivered by Justice 
Jackson is really the result of consider- 
able thought and rosearcli. He gives tlie 
pa.ssages cited from the ancient Hindu 
sages and the several digests in support 
of Justice Mitter s opinion a full consi- 
deration, and thinks that they ^‘fnll short 
of requiring the forfeiture contended for 
by the respondent/’ His Lord .ship takes 
a broad view of the question, and while 
admitting that certain questions ought to 
be determined in the case of Mahomedans 
by the laws and usages of Mahomedans 
and in the case of Gentoos by tlie law and 
usages of Gentoos,” he “ cannot con- 
ceive that the courts of tliis country are 
bound to enforce, or would be justifled in 
enforcing, the principles of the Shastras, 
merely as such, by way of property law.'^ 

His lordship adds^ — 

Regard being had to the remote an- 
tiquity of the Shastras, to their vulgarly 
accepted sacred origin and immutable 
character, and to the changes neverthe- 


less sweeping and progressive in the con- 
stitution and condition of Hindu society 
during the centuries since Nareda and 
Menu wrote, to the fragmentary state, 
the obscure and too often conflicting 
tenor of these writings, finally to their 
inapplicability even at the time of their 
composition to the whole people, regard, 
I say, being had to these things, I con- 
ceive that we must act upon the Shastras 
in dealing with property and judicable 
rights only so far as they are sanctioned 
and continued by tlie usage and custom 
of the people.” 

In this opinion hi.s Lord.ship is not 
.singular; he is supported by Sir Henry 
Maine, the Hou’hle Mount Stuart Elph- 
instoiie and others who are admittedly 
regarded as authorities upon the .subjects 
on which they have written. Surely, if at 
this time of (hty our courts decided ca.se3 
in which Hindus were iiiterested, in 
accordance with the texts generally 
ab.surd iind often at conflict with ono 
another which were found in the digests 
and other works, that fact so far from 
raising their cliar/icter, would unque.sti#n« 
ably compromise it in the estimation 
of the civilized world. Indeed, such judg- 
ments, if any were published, would l»o 
found to he most monstrous ari<l wholly 
incompatible with tbe .spirit of the age. 

Certainly, the livi/jg usage and custom 
of tlie jioople otiglit to guide the Courts 
in the determination of questions like 
that which has just been decided. Wo 
are free to confes.s that we are not 
aware of a single instance in which 
.social anatiiemas havo been hurled 
against a Hindu widow on account of 
her departure from the path of honor 
and virtue. Are we to infer that there 
are no erring widows among the Hin- 
doos ? 

If Hindoo gentlemen invariably de- 
nounced every act of incontinence on the 
part of widows by seudingthem to Coven- 
try, depriving them of their civil rights, 
and otherwise visiting them witli social 
pains and penalties, could it be for a 
moment l:)elieved that the Judges of the 
High Court, even in the abscncte of 
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positive texts declaring the forfeiture 
for unchastity of their estate, we say, 
could it be for a moment believed that 
the Judges of the High Court could have 
come to any other determination of the 
question which they have just decided 
than holding unanimously that unchasti- 
ty operated by way of forfeiture to de- 
prive Hindoo widows of the estate in- 
herited from their husbands ? When 
the High Court not long ago dismissed 
Matangani^s suit against Joy Kali, wc 
would simply ask whether Hindoo so- 
ciety was thrown into a fit of commotion 
in consequence of the so called monstrous 
decision ? The case certainly was of con- 
siderable importance, the parties were 
residents of Calcutta and fully known in 
respectable quarters ; and yet strange to 
say that when it was decided, not one 
Hindoo gentleman tliouglit it worth his 
wiiilc to move the Hindoo Society in the 
interests of morality and Hindoo law to 
enter a solemn protest against the judge- 
ment by preferring an appeal at the 
public expense to Her Majesty in Privy 
Coiineil. True, some Hindoo gentlemen 
have just set a subscription on foot for 
preferring an appeal to the Privy Coun- 
cil against tlie decision wliieh tlie High 
Court have j)ronouuced in the case of 
Kerry KoHtance, but as wc happen to 
know every tiling connected with tlic 
aflair, vve can on no account persuade 
ourselves to look upon it as “ a na- 
tional movement^^ indicative of national 
opinion and feeling. The fact is as ob- 
served by Justice Jackson ^'that the 
extensive changes in public usages, man- 
ners aiuT feelings have gradually pro- 
duced ill certain matters, a wide gap be- 
tween existing facts and Hindoo law, which 
like those of the Medes and Persians 
changes not, being reputed divine.” 

It may well have seemed to the Le- 
gislature that as many injunctions and 
many penalties had become obsolete, 
those which remained in foice would be 
found to be distinctly marked as retaining 
their force in popular estimation by the 
simple but effectual brand of optcasting, 
and that it would not be attempted to en- 


force any loss of civil rights, without first 
resorting to the tribunal of social opi- 
nion, and putting the offender out of 
caste, and in fact such loss of caste, 
and not the misconduct by which it had 
been occasioned, would be usually insisted 
upon as working the forfeiture.^^ 

Loss of caste would certainly operate 
as a forfeiture, hut we are not aware of 
a single instance of a frail widow having 
been subjected Ao this penalty unless she 
left her family dwelling and set up as 
a woman of the town. 

Indeed the idea we now attach to the 
word chastity” is wholly diflcrciit from 
what was attached to it in tlie good old 
days now gone by, when such ladies as 
Ahalya the wife of Goutama; Dropudy 
the wife of the Pandovas, Tara the wife of 
King Hali, Kooiity the wife of Paudoo, 
and the mother of the Pandavas, and 
Mandadary the wife of Ravaua were 
considered to he the very models of clias- 
tity. Models of chastity indeed ! ! ! The 
fact that wives were “ appointed to raise 
issue” is also fraught with significance. 

Justice Jackson does not overlook the 
conscquenei} which must inevitably have 
followed if the majority of the judges had 
come to a determination different from 
what they have come to, although that is 
not the ground upon which his Lordship 
rests his jiulgement. 

Justice Jackson adds: If those who 
advocate the widow's forfeiture for in- 
continence do so merely in tlie interests 
of morality; it seems to me they w^oukl 
best accomplish this end by inducing the 
Legislature to punish with fine and im- 
prisonment the men who bring shame up- 
on Hindoo families, which course would 
be infinitely juster than visiting it on 
the widow.” 

Here wc must beg to propose an 
amendment. We would recommend the 
Legislature to make a provision also for 
punishing tlie widows, however mucli the 
idea migiit ill accord with European na- 
tions on the subject ; for we arc pain- 
fully aware of the fact that in the case 
of widows with properties they are inva- 
riably the tempters. 
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An Act to amend the Burma Courts' Act, 
1872. 

Wbbebas it is expedient to amend the 
M Burma Courts* Act, 1872 , 

It IB hereby enacted as 

follows — 

1. This Act may be called ** The Burma 

Couits* Act Amendment 
Short title. Act** * 

It extends only to the territories under 
the administration of the 
jQ ex en Chief Commissioner of Bri- 

tish Burma : 

Sections eleven, twelve and thirteen shall 
^ come into *foice at the ex- 
ommeucomen pj^^tiou of two months after 

the passing of this Act, The rest of this 
Aot shall come into force at once, 

2. Save as olherwise provided by the 

Burma Courts* Act> 1872, 
Code of Cttvii iPi 0 and bv this Aqt, the Code 
of Civil Pwcodure sha.ll be, 
and shall> on and from the 
fifth day of Apiil 1872, be deemed to have 
been in force throughout British Burma, 

3. Notwithstanding anything ooutained 

m the Code of Civil Pro- 
cedure, section six, eveiy 
Deputjf Commissioner may 
direht suits to be instituted in the Coitrte 
subordinate to htai eecordiug to such t^viles 
as to the description of the suits and ibe 
amount or value of their sUbjeabmatter as 
he lAaU from time to time, with the ssuo- 
tion of the Judicial Commissioner, prescribe 
in this behalf, 


and may also, with the like sanction, 
direct the business of the said Courts to be 
distributed among them in such way as he 
thiuks fit : 

provided that ho Court shall tiy auj^ Suit 
where the amount or value of the subject- 
matter exceeds its proper jurisdiction. 

4. Notwithstanding anything contained 

in the Code of Civil Prooe- 

Wld 

ovidenco. one hundred and seventy** 

two, plaints may be written 
and evidence may bo tfl^en down in such 
language or languages as the Chief Com- 
missioner shall from time to time du^eot m 
this behalf^ 

5. Notwithstanding anything contained 

App«u. to Courts* 

fiom Court-^ of ori- Act, 1872, and subject to 
t{in.i]unMUo>i«n. ^xpyoss provisiou to ths 
contrary contained iu any ether Aet fbr the 
time being m force, an appeal shall Us fr<»n 
the decrees and orders of the Courts of ori> 
ginal jurisdiction m Bntish Burma to the 
Courts eUipowered by ttie said Aet, etotiou 
eight and section sixl^-iiilie, rcsmtiTtly, 
to hoar appeals from decrees and orders. ' 

All such appeals presented between the . 
fifth day of April 187^ and the paaeing ot ^ 
this Act, shall bo deemed to havw been 
presented under this section. 

6. In the interred between the presenta- 
tion of an appeal, under 

c^T*^****™* seption sixty-nine of the said 

Bai;ni)i Oonptif Aet, 1872, 
and tho hearing (hSMii^ by the dpeoiat 
Court, the appeal and ail appUentione rolat- 
ing thereto shall be dendt with by the dlidi- 
einl Commiseloner as if it were an appeal 
preeented in iws own Coitil 

7. For the pavpoetw of tho Court FeeeT 

Aot, 1879, the said Sperihl 
PyL » Court shall be deenied tp 
Cowl tuidw be a tiigh Court im thp ’W* ilr 

vu .f ,s ^ iurindiWIlMt *• t'J 

a Court of Appeal or as a / 
Court of Reference, as the oaee mey be. 


I 
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For tho pur{>08^ft of the ludiau Limita* IJ. No person shall be pO^Cfitiittod to 
lion Act, 1871, Appeals and applications to appear, plood or act as the 

the said Special Court shall ho doetned to be, advocate of any suitor^ or 

respectively, appeals and apphoations to a * of any appellant, complain* 

High Court under the Codie of Civil Pro- ant or accused porson, m the Court of the 
cedure, or under the Code of Criminal Pro- Jndioial Commissioner, or in any Court, 


cednro, as the cose may be, whetlier civil or criminal, subordinate thereto, 

8 . When the civil appellate juri'^dicUon unless such porson is lioenscd thereto by 
of any Cominissionor has, the Judicial Comm issioner, cither generally 
A^WtrnSmi nnder section tvveuty-uiuo of or specially. 

K to P 0 i- the Liirma Courts Act, The Judicial Commissioner may from 
18713, heon transferred to the ^ time to time make rules for 

Judicial Commissioner, quaUfiention, admission 

(a.) all petitions and other documoiits and ciftrolineiit t>f proper 

proBoiited to the Judicml (Jornmissionor in jiorsons to appear, plead 


IX >1 1871 to cev 
tain potitiuni t»Ju< 
dk iid UopmisBlonor 


The Judicial Commissioner may from 
^time to time make rules for 
RuUs inr then the ouaUficntiou, admission 
uusMou. and enrolment proper 

})orsous to apjiear, plead 


the exercise of the jurisdiction so transferred or act as aforesaid; 

shall, for the purposes of the Court Fees’ and for tho suspension or dismissal of any 
Art, 1870, bo deemed to have been presented such persons who are guilty of fraudulent 

fllitaai/ltlAt* t ! nx ..v ..v ...... i. 


to the Cemmissionor : or grossly improper c 

(b.) and all appoah and applications All such rules sb 
presented to the Judicial Commissioner in local officul Gnaet to. 
the exoroiso of tho jurisdiction so trausferrrd 
shall, for the purposes of tho Indian Limit- . person appeni 


or grossly improper conduct. 

All such rules shall be published in tho 


Any person appen ring, plciding or acting 


ation Act. 1871, be deemed to have been jn contraveiitiou of any such rule, shall bo 
presented to him in tho exorcise of las mdi- b^'ble, by order of tho Court, to a fme not 
nary jurisdiction, exceeding five hundred rupees. 

Ih III uuy case in which a Court of first savin^r ot aguits 12* Notwithstanding any 


Havin^r ot aguits 


appeal has, in tho opinion otuovuumcut.smt thuij 
of the Judicial Commissioner, advwttoK of lugii elevi 


loulrd!' ^ tho Judicial Commissioner, 

wrongly lefiisod to submit 
a statement under section thirty-five of 
the Burma Courts’ Act, 1872, 


otGovuumcut.smt thuig Contained in seftiou 

oiH, tusutfens, ina , ° i j 

advot doK of iiigk eleven or in any rule made 
^‘*’”*'** thereunder, 

any porson may appear, plcfid or act as 
the ugont for tho Crown or for tho Secretary 


the Judicial Commissioner may call for Council, 


the record of tho case, 


and any suitor may appear, plead or act 


and may, on receipt of such record, pro- belialf of himself or a (*(>suitor ; 


ceed to try tho case as if it were an appeal ^,, 4 ! j^,^y 
instituted iu his own Court, advocate, v 

And iu any oaso in whicli a Court of first y,g |4 mi 
appeal has submitted such a stiitomont, but, adv^ooate of ai 
m the opinion of the Judicial Commissioner, judicial Cornu 
the btatemeut is unduly limited, or justice dmato thereto 
Cannot he done without re-hearing the case, . , . 

tho Judicial Oommiswoner may juooccd ^ “ not nu 

to try tliP case as if it wore au apptal ms- 

..•i I . . deemed to aft 

iiiutisl in ills own Court. ^ 

The Judicial Commifasioner shall send tlic ^ ^ 

Court of first appeal a copy of his ludgrnont 13. The fi 
iu any case tried under this section, and , ^ . 


and any poisyii who for the tune being is 
an advocate, vakil or attoi ney-at-law of any 
High Court may appear, pi end or act a« tho 
advocate of any suitor in the Court of tlio 
Judicial Commissiom r or any Court bubor- 


And nothing contained 111 section eleven 
or in any rule mado theioundor shall bo 
deemed to aflftot the second chiuso of bcotion 
180 of the Cod© of Ciimuial Procedure. 

13. The foes to bo received by any advo 
cate, for business done in 


tho said Court shall dispose of the case in llie (’ourt of tho Judicial 

conformity wi^ such judgment. Commissioner or iu any 

JO. To boction thii'ty-fivo of the R.iid Act, Court subordinate thereto, shall at all times 
the following words shall he be subject to the control and taxation of 
iuvTt WrVwS' ad<lc4 : a oerfified aopy the pFeaiding Judge ; and no such feos shall 

S' tif Biloh reasons shall, on bcurocoverablo unless they have been allowed 

»ri)liciitiou to tlie Court, lie furiushod to bu,\ <»« taxation by Iho said Judge, or such officer 
|»ai(y to the huit." appoints ui this behalf. 
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The Judicial Commissioner may from time 
to time make rules regulating the control 
and iasattion of costs iu such subordinate 
Courts. 

H, No trial had by the Commissioner or 
8«Ti»R ofcort..to I’eputy CommiMioucr at 
trials at Mauimttin, Coiirts of Session in the towns 
iUngoo««,dAkyab, Rangoon and 

Akyab, shall be deemed to have been inva- 
lid merely on the ground tliat such trial was 
not by jury. 

WHITLEY STOKES, 

Secy, to the Govt, of India. 


( Received the assent of His Excellency the 
Governor General on the 2\si January^ 
1873.) 

Aci' No. II OF 1873. 

THE BURMA FERRIES’ ACT, 1873. 


An Act for regulating Ferrm in British 
Burma, 


Preamble. 


Short title. 


Whereas it is expedient to regulate the 
public ferries within the 
Province of British Burma : 
it is hereby enacted as follows : — 

/. — Preliminary, 

^ 1. This Act may be call- 
ed “ The Burma Ferries’ Act, 
1873 

It extends onl}*' to the territories under 
the administration of the 
1"“’’ Chief Commissioner of Bri- 

ti.sh Burma; 

And it shall come into 
force on the passing thereof. 

II. — Pxfhlk Ferries, 

2. The Chief Commissioner ^piay declare 
^ , what ferries within any part 

and establish public of British Burma shall bo. 
ferries. deemed public ferries, and 

the district in which, for the purposes of 
this Act, they shall be deemed to be situate, 
and may at any time hereafter establish 
new ferries, where, in his opinion, they arc 
needed, 

and may, from time to time, change the 
course of any public feny, r 


(’ommoiicemont. 


or discontinue any public ferry which he 
deems unnecessary. , 

Every such declaration, estabUsbrneut, 
change or discoutinuanee shall be made by 
notification iti the local ofiioial OuKctto. 

3. The immediate superintendence of all 

public ferries shall, except as 
Superintendence heroinaft-or provided, be vest- 
of femes. 0|»mmis- 

sioner of the district in which they are 
situate, 

and he shall make all necessaiy arrungo- 
ments for the supply of boats for such feiTies, 
and for the collection of the authorized tolls 
leviable thereat. 

4. The Chief Commissioner may direct 

MannR«mcnt may ^ny publio ferry situ- 

be vested in local atod Wltluil the limits of a 
Mtinicipuiity ; managed by 

the officer or public body charged with the 
superintendence of the municipal arrange- 
ments of such town, 

and may further direct that all or any 
part of the proceeds from 

totoSSlJSoFSi fe‘»y sb®’! ‘>0 ‘“to 

the Municipal Fund of such 
towm, ' 

and thereupon such ferry shall be managed, 
and such proceeds or part thereof shall bo 
paid, accordingly. 

5. The tolls of any public ferry may be 

put up to public auction for 
«uch term not exceeding 
thi-ee years as may be deem- 
ed expedient by the Commissioner of the 
Division in which such ferry is situate, mid 
may bo let to tlie highest bidder. 

The lessee shall conform to the rules made 
under this Act for the mairagoment and (iou- 
trol of such ferry, 

and may be called upon by the officer 
putting the tolls of the ferry up to auction 
to give such security for his good conduct 
aud for the punctual payment of the rent as 
such officer may deem fit. 

Such officer may, for sufficient reason duly 
recorded in writing, refuse to accept the offer 
of the highest bidder, aud may accept any 
other bid, or may withdraw the tolls from 
auction. 

C. Subject to the revision and confiitn- 
ation of the Chief Commis- 
^ sioner, the Commissioner of 
each Division shall have 
power to make rules consistent with this 
Act— 
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foi* the control and the management of all 
public ferries within his division ; 

for regulating the time and manner in 
which, and’ the terms on whicii, the tolls of 
such ferries ma;^ be let by auction ; 

for collecting the rents payable for the 
tolls of such ferries ; 

and for fixing the limits of the same : 

and,iwhen the tolls of a ferry litive been 
let under section five, bo shall have power 
( subject as aforesaid ) to make additional 
rules — 

for regulating the number and kinds of 
boats and their dimetisious, and the number 
of crew for each boat, which the lessee of 
the tolls will bo required to keep ; 

the hours during which he shall be bound 

to ply, 

and the number of passengers, carts, car- 
riages and animals, and the quantity of 
goods, that may be carried in each kind of 
boat at one trip \ 

and for the keeping of such honts conti- 
nually iu good condition for the safe convey- 
ance of passengers and pioperty. 

The lessee shall make such returns of 
traffic as the Commissioner may from time 
to time require. 

7. No person shall, except with the sanc- 

tion of the officer charged 
with the management of a 
tajn di9tance of publio ferry, keep a ferry- 
boat for the purpose of ply- 
• ing for hire wiUiiu the limits 

of such publio ferry. 

Nothing hereinbefore contained shall pre- 
vent persons plying between two places, one 
of which is without and one within the said 
limits, or apply to boats wliich the Chief 
Commissioner expressly exempts from the 
operation of this section. 

Ill— Tolls. 

8. Tolls, according to such rates ns are 

from time to time fixed by 
‘ the Chief Commissioner, shall 
he levied on all persons, animals and other 
things oaiTied by moans of any publio ferry : 

Provided that the Chief Commissioner 
may, from time to time, declare what persons, 
animals or other things shall, when employed 
or transmi^tted on the publi 9 service, or 
for other suifioient reasOQi he exempt from 
payment of such tolls. 

Where the tolls of a feriy have been let 
under section five, any such declaration, 


if made after the date of the auction, shall 
entitle the lessee to such abatement of the 
rent payable in respect of the tolls as may he 
fixed by tho Commissioner of the Hivision 
with the concurrence of the Chief Oom- 
intssioner. 


9. The lessee or other person authorized 

to collect the lolls of any 
publio ferry, shall affix a 
table of such tolls, legibly written Or printed 
in the vernacular language, iu some cons- 
picuous place near the ferry, 

and shall ho f>oiiucl to produce, on demand, 
a list of the tolls, signed by the Deputy 
(>ommissioiier or such other officer as he 
appoints on this behalf. 

10. All tolls or rents received under this 

Toll, or rent, to «*'*‘’*> 

bo Cl edited to die- cascs provided for by section 
irict fund. Credited to the dis- 

trict fund. 

IV —Penalties. 


1 1. Every lessee or other person author- 

ized to collect the tolls of 

to'’S!’'w''f<^fre a neglects 

moving, &( ,iiibioot to affix and keep in good 
*** order and repair the table of 

tolls mentioned in section nine, 

or who wilfully removes, alters or defaces 
such table, or allows it to become illegible, 
or who fails to produce, on demand, the 
list of the tolls mentioned in section niue, 
shall be liable to fine not exceeding 
twenty rupees, 

12. Every such lessee or other person 

as aforesaid asking or tak- 
t^au tho lawful 

toll, 

or without due cause delaying any person, 
animal or other thing, 

^^andforcaiising de- to a penalty 

not exceeding fifty rupees. 

13. In the event of any broach by a 

^ , lessee of tho tolls of a ferry, 

lease on broach ot of the rules for the manage- 
mont of such ferry made 
under section six, 

tho Deputy Commissioner may impose 
upon him a fine not exceeding twenty 
rupees, 

and in that event, or in the event of 
repeated liability to the penalties respect- 
ively provided by sections eleven and twelve, 
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the Deputy Comtnissiouer may also, with 
the sanotioii of the Oommissioner of the 
Division, cancel the lease of the tolls of 
such ferry and make other armiigements for 
its management daring the whole or any 
part of the term for which the tolls were 
let. 

14. Every person cross- 
public feiTy who 
refuses to pay the proper 

toll, 

or who, with intent of, avoiding pay- 
ment thereof, fraudulently or forcibly crosses 
any ferry station without paying the toll, 
or who obstructs any toll-collector or 
lessee of the tolls of a public ferry, or any 
of his assistants, in any way in the execu- 
tion of their duty under this Act, 

shall be liable to fine not exceeding fifty 
rupees over and above the value of the 
damage, if any, which he has done. 

15, Whoever conveys for hire any 

passenger, animal, cart, car- 
riage or other -vehicle, or 
ferry-course without goods or merchandise, 

license. point within 

the limits assigned to each public ferry, 
in contravention of the provisions herein- 
before contained, shall be liable to fine not 
exceeding fifty rupees. 

Where the tolls of such feriy hnve been 
let under the provisions hereinbefore con- 
tained, the whole or any portion of any 
penalty realised under this section or sec- 
tion fourteen may, at the discretion of the 
convicting Magistrate or Bench of Magis- 
trates, be paid to the lessee, 

16. All offences against this Act shall be 

heard and determined by 
Officers by whom Magistrate or Bench of 

offences are triable. ^ ® 

Magistrates ; and any Magis- 
trate or Bench of Magistrates having sum- 
mary jurisdiction under chapter XVIII of 
the Code of Criminal Precediire, shall try 
such offences in manner provided by that 
chapter. 

Every Magistrate or Bench of Magistrates 
trying offences under this section may en- 
qiiire into and assess the value of the damage 
(if any) done by the offender to the ferry con- 
cerned, and shall order the amount of auch 
^ue to be paid by him in addition to any 
fine imposed upon him under this Act ; and 


the amount so ordered to be paid shall be 
leviable as if it were a fine. 

WHITLEY STOKES, 

Sect/, to tlie Govt of India» 


Freanible. 


( Receivid the assent of His Excellency the 
Governor General on the 21st January^ 
1873. 

Act No. Ill op 1873. 

THE MADRAS CIVIL COURTS’ ACT, 1 STS. 

An Act to consolidate and amend the law relat- 
ing to the Civil Courts of the Madras 
Presidency suhordmate to the High Court 

Whereas it is expedient to consolidate 
and amend the law relating 
to the Civil Courts of the 
Madras Presidency subordinate to the High 
Court ; It is hereby enacted as follows : — 

PART I. 

Preliminary. 

1. This Act may be called 
“ The Madras Civil Courts' 

Act, 1873”: 

It extends to all the territories for the 
time being under the Gov- 
ernment of the Governor of 
Fort St. George in Council, except the Tracts 
respectively under the jurisdiction of the 
Agents for Ganjam and Yizagapatam ; 

And it shall come into 
force on the first day of 
March 1873. 

2. On and from that day the enactments 
mentioned in the schedule 
^Itepeai of enact- annexed shall be re- 

pealed to the extent speci- 
fied in the third column of such schedule. 


Short title. 


Local extent. 


Commencement. 


PART II. 

Establishment and Constitution of Civil 
Courts. 

3. The number of District (heretofore 
designated Zilla) Courts to. 

established or continued 
under this Act, shall he fixed, 
and may from time to time he ^tered, by ihe 
Local itevemment ; 
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5. 


Qciurt'B locality. 


Provided that no iuorease to the number 
of Huch (^>urta ehall made by such* 
(jlovenimeMt without tho {irevioua Banction 
of the Govenior-Oeueral in Oounoil, 

4. Tbe nuimber of Subordinate Judges and 
1 Diskict Munsife to bo ap* 

JuSgw Sia pointed under this Act for 
niKtiict Mun»!fa District, shall be fixed, 

arid may from time to tinio be altered, by 
t be Local (fovemment : 

Provided that no addition to the mimhor 
of such officers shall bo made by such Oov- 
emment without the previous sanction of 
the Governor-General in ConneiL 

Tho place at wliich any Court under 
this Act shall be held may 
be fixed, and may from time 
to timo be altered, 

ih the case of n District Court or a Sub- 
ordinate Judge’s Court, by the Local Gov- 
ernment, 

in tho case of a District Miinsifs Court, 
by the High Court. 

6. Whenever the ofhee 
of tho .ludge (.f a District 

Dtetript Jndffe or (^oui't (heioluaftor Called a 

subordinate Judge , ^ 

Subordinate Judge under this Act is vacant, 
or whenever the Governor General m 
Council has sanctioned an addition to the 
number of District Judges or Subordinate | 
Judges under the provisions of section thiee | 
or section four, 

the Local Government shall appoint to tho 
office such duly qualified person as it thinks 
proper, 

7. Whenever the office 
oi of a District Miinsif under 

Difttnct Mutuiif. Vacaut, 

or whenever tho Governor General in 
Council has sanctioned an addition to tho 
number of District Muusifs under tho pro- 
visions of section four, 

the JH^gh Court shnll appoint to tho office 
such person as it thinks fit : 

Provided that he possesses the qualifications 
for the timo being required by tho rules in 
this belialf which the High Court, with the 
previous sanction of the Local Government 
ore hereby empowered to make and alter. 

Bvery appointment made under this 
' section shail be published in 
piaffljtar 'O'* iiaaimer as appoint- 
tuents rnsde l^y the UcH 

Ooretiunent, 


The Local Government may, for good a ml 
sufficioiit reabon, annul any 
appointment made under 
thib sectiou. 

8. The present Zila Courts, Principal 

Sadur Amins, and District 
Su^SAio Jndiw’ Munsifs, shall be respectively 
liiid Difltiia Mxin the first District Courts, ” 
'‘Subordinate Judges,*’ and 
“ District Munsifs" under this Act 

9, Every Court under this Act shall use 

c » 1 sew-l of such form and 

dimensions as arc, for the 
timo being, prescribed by tho Local (*ovcrn- 
inent. 


10 . 


PART III. 

JCRISDIOTION. 

The Local Government shall fix, and 
may from time to time vary, 
rw^wtioiI^rniRtn'rt tho local limits of the juiis 
couit or Subordi dictlou of any District Judge 
natojudga or Subordmato Judgoundei 

this Act : 

Provided that, whore more than one 

, p Subordinate Judge appointed 

liOCll limits of in- . j i i. 7i ^ . 

rwdiciionot rirhof to any district, the Distuct 

such Subordinate Judge the 
local limits of his particular jiuisdictioii 
within such district. 

The present local limits of the jurisdiction 
of every Civil Court (other than the High 
Court) shall be deemed to liave been fived 
under this Act. 

11. The High Court shall fix, and may 

from time to time modifv, 
«r u^turtMl^r tbo local juiisdictioii of D.s- 
trict iMuusifs. 

12. The jurisdiction of a District Judge 

, or a Subordinate Judge 

J iirifldu tion of Tlis j. j i. ^ j. .1 

tiitt Judge or suboi- exteiins, Subject to the 
dmutt Judge in ru]eg contained in the Code 

original suits and proceedings of a civil 
nature. 

The jurisdiction of a District Munsif ex- 
tends to all like suits and 
proceedings, not otherwise 
exempted from bis cogniz- 
ance, of which the amount or value of tho 
Stthject-matter does not exceed two thousand 
five hundred rupees. 


Jurl<«diictioii of 
Di&tikt Mun&if. 


IST-Si ]' me ' liW, 0B'8«avBii. ■ ■ ■■ ■'!; 


il- 


ls. Eegiilar ot ipeoMil appeals, or appeals 
, ' . urtder Ufadras Itegulation XI 

aem ^ »f wHtHct of 1832, SMlioQ iiiuB, shall, 
Cottrts. , ^hen, anoh appals are allow- 

ed by law, lie from the dejarees ood orders of 
a District Court to the ?igh Court. 

Appeals from the deorees and orders of 
^ Subordinate Jttdges and Dis- 

niStriJt triotMuiiSife>hall, when such 
appeals are allowed bj law, 
lie to the ’District Oourtj except v^heu the 
amount or value of the eabjeot-matter of 
the suit exceeds rupees five thousand, in 
wliich ciise the appeal shall lie to the High 
Court : 

Provided that, whenever a Subordinate 
Judge’s Court is established 

Juris- ^ 1 


in any District at a placed 
nfttoJiidse. remote from the station of 

the District Court, the High Court may, 
•with the previous sanction of the Local 
Government, direct that appeals from the 
decrees or ordera of District Munsifs within 
the local limits of the jurisdiction of such 
Subordinate Judge be preferred in the Court 
of the latter : 

Provided also, that the District Judge,inay 
remove to his own Court, 
DtapoTOi of appeal tjme to time, apiieuls 
byDiBtriot Judge. p,efeiTc,l, and dispose of 

them himself, or may, subject to the orders 
of the High Court, refer any appeals from 
thh decrees and orders of District Munsifs, ; 
preferred in the Disti iot'Court, to any Subor- 
dinate Judge within the District. 

When the subject-matter of any 
suit or • proceeding is land, 
for?^o»bk pJS a bouse or a garden, its value 
party. shally for purposes of the 

iurisdiction conferred by' this Act, bo fixed 
in manuer provided by the Court F ees Act, 
1870, section seven, clause V. 

15, Every Court under this Act may re- 
quire a witness or party to 

make oath or afliim- pending ill SUCh Coutt tO 

make such oath or af^rma*. 
tiott .as prescribed by the law for the time 
being iu force. ' . 

10. Where, in any suit or proceeding) 
* Mt is necessaryjsfcr any Can^ 
i^w ad®*2*»*«»4.tiuder this Act to decide any 

byCourl^'to^^»tlTO^ 

question 1 


gious tiaagi'.or y'- V ■ , 

(a-) 

the parties' are ’r' '■ 
and th® Hindu law 14 . ii^e? 
parties araLfliudus,’ or^ ' , ' ‘ 

(A) any custoni (if Aueb there be) b^vi^g f 
the fotce law and ^verning the parti^^, 
or property concerned, 
shall form tho rule of decision, unless 
such law or custom has, by legislative enact- ; 
ment, been altered or abolished. 

(c.) In cases where no specific rule exists 
the Court shall act according to jqstioe, 
equity and good conscience. 

17* No District Judge, Subordinate Judge 
V a j 4 4 nr District Muusif, shall try 

Judges not to try . , i* l 'i • 

suits in which they any BUit tO or lU Whlch lie IS 
are interested; a, party or personally inter- 

ested, or shall tuljudicate upon any preced- 
ing connected with, or arising out of, such 
suit. 


No District Judge or Subordinate Judge 
shall try any appeal against 
fr^ a decree or order passed by 

by them lu ether himself iu auothcr capa- 

cupaeitieH. . . * 

City, 

When any such suit, proceeding, or appeal 
^ . 4 . > 4 comes before any such officer, 
of^guch^ Huito auS he shall report the circOm- 
appoais. stances to tho Court to which 

he is immediately sul)ordinate. . , 

The superior Court shall thereupon dispose 
of the case in the manner prescribed by tiie 
Code of Civil Proceduro, secstion six. 

Nothing in the last preceding clause of^ 
this section shall be deemed to the 

extraordinary original civil jiirisdidtioii of;, 
the High Court 


PART IV, / , 

- ' 

MiSCONDUOT OF JUDGKS* - ^ ' 

18, Any District Judge, Subordinate 
Judge, , or Distfibt Munsif 

judgTby Local Go?- may, for iny luilKJonduct) be 
orttu»oni. suspended ot removed by 

the Local (^verpxoep^ , . , 

10, The Higii Cotirt ii 

J . ;gsees ur^t nedM 

.ipy, 'doing, snsjd^daSu^ri^^^ 
Cflurt. y,;. ' ' j udge ’ peuditijg , , the. . omefw - 
of the I^ocal ’ 









‘fii^4^':;t:^ii**>, :,' r,., _ ■ ,. ,, ■■ ■ 

. , m:. **» mult of 

if it 

tiy^|ij^ftf^v;e tlie\I^iii^' ftbm. or 

' ' '. 4>^y.'-',' W*n4 

' '■'■ '’wteuewet '1(e..«ee8 

ngcmitY'for iu^dloiug, 
,'**®** '■ , Munsif under, 

hilijiwtiptlv'-'! >■ i''-'''/ ' "' ' ' ■■'(.. , 

■;• Judge- the 

' ' ■ '.'■ ■ ''• >-'L'.''' i^¥!*tr'eoiiiw*f*dvhy, ti»^e <eo- 
‘ lorflimili «end 

^6 :': '■«*» 


34, Ere^ huder this Pert 

.-‘-"s .' ' ' f;''^ieQ"^ii^')|iaei;«al]geot tosueh 

, v.i||-;- _ / ■ ‘ t*®® P*®’ 

'\^''. ,‘ . <T'' *‘- .-ihiM S^ffowa ' BO<di duides as 
fern time to time be 
' *y '• -Itawsed upi^ him by tho 
pti^tiMug. ;ip0loer of ,tUh ythw to whioh he 


on.ipusa..:.'.' ,' ■■'■ 

'SKuWiyild', .0®^ , of tho 
V, '.V !''■> 'viCoiirte uhdlr 'this Art, shall 
ha deemed to have been ap- 
oprtntedtmder this Part. 


PAHT VI. 

ii ' ' ., Mdwbliahbous. 

I !_ ^ ji. I ' 25. , In the 

obi™’’of^Ui» tf the death of t 

Btitnfit Judg«>. .Ttidffe. 





SE 












2® 

1 




I ^ A,. ! ' 25. . In the event of 
cb^’T^Uns if the death of the District 
BtitSfit Judge. . Judge, 

or of his being incapacitated by illness or 
oUwrwise for the perfownanoe, of his duties, 
or*of his absence from the station in which 
his Court is held, ; 

,ihe gehior Subordinate Judge of the Dis- 
trict shell, ujithout interruption to his ordi- 
nary duties, asrame charge of the District 
Judge’s o®oe, and ^Ull disohuffge siioh of tho 
oWtrent duties thereof as are connected with 
the filing of suits and appeals, the execution 
of proeesses at^ the, like, 

: shell eohtiwfe in rtarge of the office 

jifljtsii the siwi»e fa assumed by an 

.M, . 5iic .'i^trirt'"Jaii3i^ pu- the ^ur- 

irvfeoS ' Of 


Ahw'iracanhyitt'''^ '''Sffioe ' of 

'■■W’^';rtders..,p| th« Sigh 
, "P^ 1»® 



5 t7i V 

ilul.'J if 
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over all the Civil Courts under this Act in 
any District is vested in the District Judge. 

28. The Local Govemment may, by no- 

I tification in the official Ga- 

o^iniito Judge zette, lUVest, Within such l0“ 
iuiiidirtTou! limits as it shall from 

time to time appoint, 

any Subordinate Judge with the jurisdic- 
tion of a Judge of a Court of Small Causes 
for tho trial of suits cognizable by such 
Courts up to the amount^ of rupees five- 
hundred, • 

, ... and any District Alunsif 

triot Muiisif with With the same jurisdiction up 
similar jurisdiction. amouut of iMipees fifty, 

and may, by like notification, whenever it 
thinks fit, withdraw such jurisdiction from the 
Subordinate Judge or Mtinsif so invested. 

29. Section fifty-one of Act No. XI of 18G5 

shall 1)0 read as if, for the 
rowor to invo.st ^ords “ Principal Sudder 

Rui.Ul Cause Court ^ i 

Judge with powers Aiuceii, thc words “J^nbor- 
judge. (liriatc Judge” were substi- 

tuted. 


Sections one, eight, nine, ton and twelve of 
A™.ndm«.t .f Act No. I of 18C8 

Mftdraa Act No.lof (/or the appointment of a 
(Jommusioner for the admir 
nUtration of civil and criminal Justice and for 
tjie snpej'intendenne and collection of the reve- 
nues on the Neilgherry Uilh) shall bo read 
as if, for the words ‘ Civil’ and ^ Zillah,’ used 
therein with reference to a Civil or Zillah 
Judge or Court, the word ‘ District* was 
substituted, and as if, for tho words “ Prin- 
cipal Siiddor Ameon,” tlio words ‘ Subordi- 
nate Judge’ were substituted. 

But save as provided iu this soetion no- 
thing herein contained shall be docmed to 
affect tho said Madras Act. 

• 

30. The High Court may permit tho 
Civil Courts under its control 
Vacation. fidjoiirii fro)n time to time 

for periods not exceeding in the aggregate 
two months in each year. 


SCHEDULE 
Befbuiied to in Section 2. 


/. — Madras Regulations. 


Number and year of 
licgulation. 

Title of Regulation. 

Extent of RepesL 

Kcgalatioii 11 of 1802, 

A Regulation for o.stablishing .and defining the 
Jurisdiction of the Courts of Adawlut, or 
Courts of Judicature, for thc Trial of Civil 
Suit^ ill the first instance, iu the British 
Territories immediately subject to thc Presi- 
dency of Fort St, George. 

lo much .'iH h.is not been 
repealed. 

Ivegulatiou III of 1802. 

A Regulation for rocciving, trying and deciding 
suits or complaints declared cognizable in the 
Courts of Adawhit established in thc several 
zillahs Immediately subject to the Presidency 

1 of Fort. JSt. George. 

The imropealed part of sec- 
tion seven. 

The iini<‘j)oaled part of the 
first ciause of seotiou 
bixteeu. 

Regulation XII of 1802. 

1 A Regulation for the appointment of the 
Ministerial Officers of the Civil and Criminal 
Courts of Judicature. 

^0 much as ha^i not been 
repealed. 

Regulation III of 1816* 

A Regulation for rescinding Regulation VI 
of 1806, and for authorizing the Courts of 
Sudder and FoujdaiTy Adawlut to sanction 
the occasional Adjournment of the Civil and 
Criminal Courts under the Presidency of 
Fort St. George. 

^0 much as has not been 
repealed. 
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Kumber and y^r o! 
Regulation. 


Title of Regulation. 


E:itentof Repeal. 


Regulation VI of 1816 


Regulation VII of 1816 


f 


Regulation II of 1821 


Regulation VII of 1827 


Regulation II of 1823 


Regulation I of 1829 


Regulntion III of 1833 


A Regulation for reducing into one Regulation So much as has not been 
the Kulos which have been passed regarding repealed, 
the Office of Native Commissioners ; for mo- 
difying and extending their Powers in the 
Trial and Decision of Civil Suits ; and for au- 
thorizing them, under the designation of 
llistrict Moonsifs, to discharge certain addi- 
tional Duties. 


A Regulation for authorizing District Moonsifs The whole, 
to assemble District Punchayets for the 
Adjudication of Civil Suita for Real and Per- 
sonal Pioficrty, without limitation as to 
Amount or Value, within their respective ju- 
risdictions ; and W defining the Powers and 
Authority to be vested in such District Puu- 
chayets. 


A Regulation for extending the Jurisdiction of 
tho Registers, Suddor Amoens, and District 
Moonsifs, and for the more effectual checking 
of Abuses by District Moonsifs. 


A Regulation for constituting the Office of whole. 
Native Judge. 


A Regulation for improving the Administration So much as has not been 
of Justice by District Moonsifs, in certain repealed, 
respects. 


A Regulation for amending the Rules in force much as has not been 
relative to the Trial of Appeals, and for the repealed, 
better securing of Impartially iu tho Admi- 
nistration of Justice. 


A Regulation for conferring upon Sudder So much as has not been 
Ameens jurisdiction in Criminal Cases, and reijealed. 
for extending the Civil Jurisdiction of Regis- 
ters, Sudder Amoens, and District Moonsifs. 


So much as has not been 
repealed. 
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II, — Acts, 


Number and year of Act. 

Title of Act. 

t 

Extent of Repeal. 

Act No. VII of 1843 

An Act for abolishing the Provincial Courts 
of Appeal and Circuit in the Presidency of 
Fort St. George, ami for establishing now 
Zillah Courts to perform their functions ; for 
establishing Courts constituted according to 
Begulations I and 11 and Regulations Vll 
and VIII of 1827, in phico of the existing 
iDivil and Criminal Zillah Courts, and for ex- 
tending the Civil jurisdiction of suchJCourts. 

The whole Act, except sec- 
tion s t Nveuty six, f o rty - 
four an<l forty-seven. 

Act No. IX of 1844 

An Act for authorizing the institution of Suits 
m the Conrts of l^incipal Sudder Ameens 
and Sudder Ameens. 

So much as lias not been 
repealed, 

Madras Act No. IV of 18C3 

An Act for investing certain Courts in the 
Presidency of Fort St. George, eithesr wholly 
or in part, with the jurisdiction exercised by 
Courts of Small Causes established under 
Act XLIl of 1860. 

The whole. 

Madras Act No. I of 1865... 

An Act to provide for the alteration of the 
stations of Zillah Courts and limits of Dis- 
tricts^ or^Zillaha in the Madras Presidency. 

The whole Act, lixcept so 
much of section one :is 
emy>owcrs the Governor 
in Council of Fort St. 
George io'hlter the limits 
of existing <listrict«. 


WHlTLKVr STOKES, 

Secy, to the Govt of India, 


( Heceivcd the assent of His Excellency the 
Governor General on the January, 
1873.) 

Act No. IV of 1873. 

THE PANJAli MUNICIPAL ACT, 1873. 


An Act to provide for the appointment of 
Municipal Gomniittees in the Panjdh, and 
for other purposes. 

Whereas it is expedient to provide for 
the appointment of Muniei- 
Proambio. Committees in towns in 

the PanjSb, and for police, conservancy, 
local improvements, and education in such 
towns, and for the levying' of rates and taxes 
therein ; It is hereby enacted as follows 


1. — P) climi na ry. 

1. This Act may l)e called The Paujab 
_ Municipal Acl, 1873 

Sliort title. ' 

It extends only to the territories under 
the government of the Lien- 

Lot'-il extent. “ 

j^b: 


O' 

tenant Guvernor of the Pan- . 


And it shall come into force on the pass- 
Commemoment. ing’ thereof. 


I 2. Act No. XV of 18G7 ( to make better 
provmon for the apjmntment 
KepeaJ of Acts. Committees in 

the Panjah, and for other purposes) nxxA Act 
No. II of 1872 ( to revive and continue the 
op^erailon of Act XV of 1867) are repealed ; 
and Act No. XXVI of 1850 (to enable im- 
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pi'ovemenU to he made in is repealed 

so ftu* as ifc affects the Panj^b. 

But all extensions and appointments made, 

E,i.tInR oxtan. 

sJoiiB aiMi appoint- the saiu Act No. XV of 
"*“*?■ 1867, shall ho deemed to he, 

respectively, made and defined under this 
Act. And an extension of any particular 
provision of Act No. XV of 1867 shall be 
deemed to be an extension of the corres- 
ponding^ provision of this Act. 

And all assessments, bye-laws, rules and 
regulations of any kind, re- 
m^'mdbyrkwt ’“ting to matters provided 
for by this Act, which may 
heretofore have been made or approved by 
the Local Government, sliall be deemed to 
hi)ve been made under this Act. 

And «all proceedings taken under any such 
assessments, byc-laws, rules 
proceed regulations shall be 

deemctl to be as valid as if 
they had been taken under this Act. 

In this Act ‘‘Committee” means a 
Municipal Committee under 
this Act. 


Ftirmor 

ingB. 


3. 


“ (’oimuittoo " dc- 


limits of any town to which this Act has 
been extended. 

II, — Ap}mntment, D?ifies and Powers of 
Committees, 

6. In every town to which this Act is 
extended, the Local Goveru- 
CemuStter^”* meat shall appoint, or cause 
to be appointed, a Committee 
consisting of not less than five members. 

Such members may bo appointed as the 
Local Government from time to time directs, 
either ex-officio, or by nomination, or by 
election, or some by one and some by any 
other of such methods ; 

Provided that (except wdfch the approval 
of the Governor General in Council) not 
less than two-fifths of the members of a 
Committee shall be persons other than 
salai’icd officers of Government. 

The Local Government maj" — 

(a) from time to time remove any of 
the members of any Committee, add to their 
number, and fill up vacancies occurring 
among them ; 


4. The Local Government may, by noti- 

fication published in the 
declare 

its intention to extend this 
Act, or any of its provisions, to any town 
in the said territories. 

Any inhabitant of snob town objecting to 
such oxtonsion may, within 
cxtensSin*!” ^ weeks froiu the said pub- 

lication, send his objection 
in writing to the Seoictary to the Local 
Government, and the Local Government shall 
take such objection into consideration. 

When six weeks from the said publication 
have expired, the Local 
^^^Proceduro tliero- Government, if no such ob- 
jections have been sent as 
aforesaid, or ( where such objections have 
been so sent in) if, in its opinion, they are 
insufficient, may, by like notificaiiou, effect 
the proposed extension. 

5. For the purposes of this Act, the 

row* to defito. 

liniitB of towim to time to time* by notinca- 
wbiebAHtixtouds, Panjdh Gazeitte, 

declare what shali be deemed to be a town 
for tiio purposes of this Act, aifd deffue the 


(hj determine the time and manner of 
the election of those members whom it 
may direct to be appointed by election, 
and the persons by whom they shall bo 
elected, and generally make such rules as 
it thinks fit for regulating such elecliou ; 

(c ) appoint the President and Vice- 
President, or either of them, of any Com- 
mittee, or authorise any Committee to ap- 
point, by election from their number, such 
President, or Vice-President, or both. 

No appointment under this section, other 
than tlie appointment by election of a Vice- 
President, shall be valid unless and until 
it is notified in the Panjdb Gazette, 

7. Subject to any general rules or special 
, 4 . , „ orders which the Governor 

rule* ormtike astseBs. General m Council may from 
time to time make in this 

behalf, 

every Committee intending to impose 
taxes for the purposes of this Act shall, 
from time to time, give public notice of 
such intention, and shall in such notico 
define the persons or property within the 
tdhru to be taxed for the purposes of this 
Act, and the amount or rate of the taxes 
to imposed hereunder. 



1873 .] Indian 


XHK LAW OBSEEVER. Act IF, 1873 . 


13 


Any inbabitant of sacb town objectb'!' to 

. Rnch notice may, within a 
Objection to rates. - , , , i. r 'A j 

fortnight from tlie date of 
the said notice, send his ohjootion in writ- 1 
ing to the President of the Committee, and 
the Committee shall take such ol)jectiou 
into consideration and report their opinion 
thereon to the Local Government. 

When a fortnight from the date of the 
„ , .. said notice has expired, if 

no such objections have been 
sent as aforesaid, or ( where such objections 
have been sent in ) if, in the o]>inion of the 
Committee, they are insufficient, the Com- 
mittee may, with the previous sanction of 
the Local Government, to be notified in the 
Panjdh Gazette^ define the persons or pro- 
perty and the amount or rate of the taxes 
aforesaid, and may then impose such taxes 
accordingly. 

Power to mtiko 8. Tho liOcal Goverii- 
liulr '"ent >nay from time to 

time make rules — 

as to the persons by wliorn, and the 
manner in which, any assessment of taxes 
under this Act shall be confirmed, 

and for the collection of such taxes ; 

and for the safety and duo application of 
them when collected ; 

and for the rendering and publishing of 
such estimates and iiccouiits relating to the 
expenditure of the Municipal Funds, in 
.such form as it may think fit. 

No tax shall be collected under this Act, 
until the assessment thereof has been con- 
firmed by the persons and in manner for 
the time being prescribed by such rules. 


11. Every Committee, so far as tho 
Municipal Fund at their 
tbsimsiil permits, shall, sifter 
providing out of such Fund 
for a police estaldishmeiit in manner herein- 
after mentioned, 

keep tlm public streets, roads, drains, 
tanks and water-courses of the town for 
which they are appointed clean and repaired ; 

and, gonerally, may do all acts and things 
necessary for the construction, repair and 
maintenance of local public works of general 
utility ; 

and may also make provision, by the 
establishment of new schools or the aiding 
of already existing schools or otherwise, 
for the promotion of education ; 

and may also make provision for promot- 
ing the public health, safety, comfort and 
convenience. 

12. Every Committee shall set apart out 
of tho Municipal Fund such 
Local Govorn- 
mont from time to time re- 
quires for tho maintenauco of tlio police cs- 
tahlishineut in the town for which th(3 Com- 
mittee is appointed. 

Every Committee 

rower to innkc , 

rules u9 to business may make rules tor regu- 
aiidulficers. biting — 

the time and place of their meeting ; 

tlie conduct of tlicir business ; 

the division of duties among the inembcrs 
of the Committee ; 

the duties, salaries, appointment, suspen- 
sion and removal of the officers and servants 
of the Committee ; 

and other similar matters. 


9. Rates and arrears of rates imposed 

under this Act may bere- 

llccoveiy of r.ites. jf 

rears of land-revenue. 

10. All sums received by the Committee 

, of any town to which this 
Municipal Fun - exteudfl, and all fines 

levied under this Act, sliall constitute a 
fund, which shall be called the Municipal 
Fund of such town, and shall, together with 
all property which may become vested in 
such Committee, be under their control, 
and shall be applied by tiieni as trustees for 
the purposes of this Act. 


Power to mako 34«. Any Conimittco 
bye-iaw.s. make bye-laws — 

{a) for defining, prohibiting and abating 
nuisances, wlych are not public or common 
nuisances under the Indiiin Penal Code, or 
under Act No. V of 18G1 (for tJia reyxdation 
of Police) \ 

(6) for defining the case.s, manner and 
times in and at which the officers of tho 
Committee may enter upon private property 
for the detection and abatement of nui- 
sances : 

('•) for securing a proper registration of 
i births and deaths ; 
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(d) and for oaiTying out all or any of the 
purposes of this Act. 

The Committee may, from time to time, 
repeal^ alter or add to any bye-laws made 
under this section. 


Every member of a Committee shall be 
liable for any misapplication of money en- 
trusted to the Committee, to which he has 
been a party, or which happens through, or 
is facilitated by, his neglect of his duty ; 


15. No bye-law, and no alteration or 

Bye-laws to ^,0 of or addition to a bye- 

c^nLmed and pub- law, shall have effect until 
it has been confirmed by the 
Local Goveniment. 

All bye-laws, made under this Act, and all 
rules made under section thirteen, and all 
alterations and repeals of and additions to 
such bye-laws and rules shall, before coming 
into force, be published for such length of 
time, and in such manner, as the Local Go- 
vernment from time to time directs. 

IG. The officers of the Committee shall 
have power to enter upon 

private proi^rtyf “ property for the de- 

tection and abatement of 
nuisances when the Committee shall, undet 
section fourteen, clause fh J, have made bye- 
laws regulating the exercise of such power. 

17. The Local Government may, by or- 
„ , , der, suspend or limit all or 

or limit powers of any of the powers of any 
Committees. Committee, and may also 

cancel any of their proceedings, rules or 
by-laws, and remit or reduce any tax which 
they have imposed. 

JU. — Suits hy and against Committees, 

Hnit. by and 18. Every Committee 
ftgaiimt Committees, shall BUG and be sucd in 
the name of their President. 

Every contract made on behalf of any 
Contracts of Com- Committee in respect of any 
mittees. qj. property exceeding 

twenty rupees in amount or value, shall be 
in writting, and shall be signed by the Pre- 
sident or Vice-President ( if any) and at least 
tw'o otlier members of the Committee. 

No contract, unless so extecuted, shall be 
binding on the Committee on whoso behalf 
it is made. 

No member of a Committee shall be per- 
Liftbiiity of mem- Boiially liable forauyeon- 
bers of Committee*, tract made or expense in- 
curred byx)r on behalf of the Committee ; 
but the funds from time io time in the hands 
of the; Oommittee shall be liable for, and 
chargeable witb| contracts duly made os 
aforesaid. 


and he shall be liable to be sued for the 
same in such Court as the Local Govern- 
ment directs as for money due to the Secre- 
tary of State for India in Council. 


19. No suit shall be brought against a 
xy u Committee or any of their 

Bar of suit in a>v _ ^ 

senoeof one month’s otiicers, or any person act- 
notico of cause of under their direction, for 
anything done, or purporting 
to he done, under this Act, until the expira- 
tion of one month next after notice in writ- 
ing has been delivered or left at the office of 
the Committee, or at the place of abode of 
such person, stating the cause of suit and 
the name and place of abode of the intended 
plaintiff. 

Unless such notice bo proved, the Court 
shall find for the defendant. 

Every such suit shall be commenced with- 
in three months next after the accrual of 
the right to sue, and not afterwards. 

And if any person to whom any sucli notice 
of suit is given shall, before suit brought, 
tender sufficient amends to the plaintiff, such 
plaintiff shall not recover. 


I V, — Penalties, 

20. No member or servant of a Comrait- 
tee shall be interested, direct- 
soi^iit of ly or indirectly, in any 


terosteci in ucmtructs 
made with Commit- rnittce. 
tee. ' , 

person be so 


ber or sorvaut of jy or indirectly, in „ ^ 
contract made with the Com- 
and if any such 
interested, ho 
shall thereby become iiicapahlc of' continu- 
ing in office or in employment as such 
member or servant, and shall be liable to a 
fine of five hundred rupees : 

Provided that no person, by being a share- 
holder in, or member of, any incorporated or 
registered Company, shall be disqualified 
from acting as a member or servant of a 
Committee by reason of any contract entered 
into between such Company and the Com- 
mittee. 


Nevertheless it shall not be lawful for such 
shareholder or member to act as a member 
of tlie Committee in any matter relating to 
any contract entered into between the Com- 
mittee and such Company. 
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21. Whoever infringes any bye-law made 

and confirmed as directed in 
rf bye- this Act, shall be liable to a 
lawsornon-piyment iiot exceeding fifty rupees, 

and, in the case of a conti- 
nuing infringement, to a fine not exceeding 
five rupees for every day after notice from 
the Committee of such infringement. 

In default of payment of any fine imposed 
under this section, the defaulter shall be lia- 
ble to simple imprisonment for a term not 
exceeding eight days. , 

22. Prosecutions under this Act for 

infringements of bye-laws 
Prosecutions. instituted before any 

Magistrate by the Committee, or by any 
person authorized by the Committee in this 
behalf. 

23. Fines imposed under this Act may 

be recovered in manner pro- 
Rccovery of fmes. Crimi- 

nal Procedure, 

WHITLEY STOKES. 

Secy» to the Govt, of India, 


(Received the assent of His Excellency the Gov- | 
ernor-Oeneral on the 28</i January 1873.^ 

Act No. V of 1873. 

THE GOVERNMENT SAVINGS’ BANKS 
ACT, 1873. 

An Act to amend the law relating to Govern- 
ment Savings' Banks, i 

Whereas it is expedient to amend the ■ 
Law relating to the payment 
Preamble. deposits ill Government 

Savings’ Banks j It is hereby enacted as fol- 
lows : — 

Preliminary, 

I. This Act may be call- 
short title. « rpjjg Government Sav- 

ings’ Banks Act, 1873 
Local extent. It extends to the whole 

of British India. 

Gonunencoment, And it shall come into 
force on the passing thereof. 

2. Act No. XXVI of 1855 facilitate 
the payment of small depo- 
1855 . Government Savittys* 

Banks to tfis representatives 
of decerned depositors) is hereby reapealed. 


Interpretation- 3. In this Act — 

clause. 

“ Depositor” means a person by whom, 
or on whose behalf, money 
“ Depositor.” bceu heretofore, or shall 

<1 Deposit” hereafter, deposited in a 

Government Savings’ Bank, 
and “ deposit” means money so deposited : 

“ Secretary” includes every person em- 
powered to manage a Coveru- 
Secrotary. ment Savings’ Bank ; 

and “ Minor” means a person who has not 
“Minor” Completed the ago of eighteen 

years. 

Deposits belonging to the Estates of deceased 
Persons. 


' Secretary.” 


4. If a depositor dies, leaving in a Gov- 

ernment Savings’ Bank a 
sum of money not exceed- 
ing one thousand rupees, 
and if probate of his will or letters of 
administration of his estate, or a certificate 
granted under Act No. XXVIl of 1860 
(for facUitating the collection of debts on 
successions, and for the security of parties 
paying debts to the representatives of deceased 
persons), is not produced to tho Secretary 
of such bank within three months of the 
death of the said depositor, 
the Secretary of such Bank may pay tho 
said sum of money to any person appearing 
to him to be entitled to receive it, or to 
administer the estate of the deceased. 

5. Such payment shall he a full discharge 

p,-.yn.ont to be. all further liability in 

difichargo. respect of the money so paid : 

But nothing herein contained precludes 
any executor or admin istra- 
oxBcS.”*^ other representative 

of the deceased, from re- 
covering from tho person receiving the same 
the amount remaining in his hands after 
deducting the amount of all debts or other 
demands lawfully paid or discharged by him 
in due course of administration. 

And any creditor or claimant against tho 
estate of the deceased m.iy 
recover his debt or claim 
out of tho money paid 
under this Act, or the said Act No. XXVI 
of 1855, to any person, and remaining iu 
his bands unadministered, in the same 
manner and to the same extent as if tho 
latter had obtained letters of administra- 
tion of the estate of the deceased. 
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Vowcr to (idnil- 
liiniur outh. 


6. The Secretary of any such Bank may 

take such security as he 
adSrtr^I tliinlts necessary from any 
person to whom lie pays 
nny money under section four for the due 
administration of tlio money so paid, 

and lie may assign the said security to 
any person interested in such administration. 

7. For the purpose of ascertaining the 
right of the person claiming 
to be entitled as aforesaid, 
the Secretary of any sucli 

Bank may take evidence on oath or affirmar 
tion according to tlie law for the time being 
relating to oaths and aftirmatipns. 

Any person who, upon such oath or affir- 
mations, makes any state- 
HiSSii/''' '8 fivise, and 

which ho either knows or 
believes to be false or does not believe to be 
trno, shall bo deemed gtiilty of an ofTcnce 
under sootiou one hundred and ninety-three 
of the Iiidiim Penal Code. 

8. Wliere the amount of the deposit 

, belonging to the estate of a 
eluded in couiputiiitf deceased depositor docs not 
Court Foes. exceed one thousand rupees, 

such amount shall bo excluded in computing 
the fee chargeable, under the t’onrt Fees’ 
Act, 187b, on the probate, or letters of 
administration, or certificate (if any), granted 
ill resjiect of his property ; 

Provided that the person claiming such 
probate or letters or certificate shall exhibit 
to tbo Court authorized to grant the same a 
certificate of the amount of the deposit in 
any Government Savings’ Bank belonging to 
tbe estate of the deceased. Such certificate 
shall bo signed by the Secretary of such 
Bank, and the Court shall receive it as evi- 
dence of the said amount. 

0. Nothing hereinbefore contained applies 

to money belonging to the 
any European officer, 
ing to cstiitefi of iion-com missioned officer, or 
Boldier dying in Her Majes- 
ty’s service in India, or of 
any European who, at the time of his death, 
was a deserter from the said service. 

helmging to Minors. 

10. Any deposit made by, or on behalf of 

1, j. r any minior, may be paid to 

LutB to niiugr or him personally, if he made 
guardiau. deposit, or to his guar- 

dian for his use if the deposit lyas made by 


any person other than the minor, together 
with the interest accrued thereou. 

The receipt of any minor or guardian, 
for money paid to him under this section, 
shall bo a sufficient discharge therefor. 

11. All payments of deposits heretofore 
T „ , made to minors or their 

Uke payments here- giuirdiaiis by any Secretary 
toforomude. ^ Government Savings’ 

Bank shall be deemed to have been made in 
accordance with law. 

Deposifk belonging to Lunatics. 

„ ^ , 12. If any depositor be- 

posits belonging to comes iiisfuie 01* otliorwise 
nuutics. incapable of managing his 

affairs, 

and if such insanity or incapacity is proved 
to the satisfaction of the Secretary of the 
Bank in which his deposit may be, 

such Secretary may, from time to time, 
make payments out of the deposit to any 
proper person, 

and the receipt of such person, for money 
paid under this section, shall be a sufllcient 
discharge' therefor. 

Where a Committee or Manager of the 
depositors estate has been duly appointed, 
nothing in this section authorises payments 
to any person other than such Committee or 
Manager. 

Deposits made by Married Women. 

13. Any deposit made by or on behalf 
of a married woman, or by 

or on behalf of a woman 
who afterwards marries, may 
bo paid to her, wliether or not the Indian 
Succession Act, I860, section four, applies 
to her marriage ; and her receipt for money 
paid to her under this section ' shall be a 
sufficient discharge therefor. 

Rules. 

14. All certificates under section eight, 

and all payments under sec- 
Unios regulating tion ten, section twelve or 
section 8 and pay- sectiou thirteen, Shall be 
ZTnovi^ respectively granted and 
made by tbe Secretary of 
the Bank, subject to such rules consistent 
with this Act as the Governor-General in 
Council may, from time to time, prescribe. 

WHITLEY STOKES, 
Secretary to the Govt, of India. 


PAyment of miiried 
wonaoti’s deposits. 
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f Ihceived amnt of Ilia Excellency tl^ 
Governor-General on (tie 7th March, 1873J 

Act No. I of 1873. 

An Act to amend the Salt Act, 1864. 


WuEREAS by “ The Salt Act 1864 ” being 
. Bengal Act VII of 1864-, 

uam 0 Section 3, it is enacted that j 
the word ** Magistrate ” means any peison 
exorcising the full powers of a Magistrate 
under the Code of Ciiminal Procedure, 
Act XXy of 1861 ; and ahereas the said 
Act XXV of 1861 has been repealed by the 
Code of Criminal Procedure, Act X of 1872, 
by which later enactment new rules have 
been euacted, assigniug the several powers 
of Magistrates of the first, second, and 
third classes : 

And whereas reference is made in the Salt | 
Act, 1864, to Act XIII of 1856 {for regulat- \ 
infi^ie tolvoe of the Town of Calcutta, dtc,) 
and Act XLVIIl of 1860 (to amend Act 
Xni of 1856 ), which enactments have been 
repealed, so far as they relate to the Town 
of Calcutta, by The Calcutta Police Act, 
1866,” being Bengal Act IV of 1866 : 

It IS hereby enacted as follows 

1. All the powers, which under the pro- 

« , . visions of The Salt Act, 1864, 1 

tmte ffifc may bo exercised by a Ma- 1 
va, isw gistrate, may be exercised by 

a Magistrate of the first or seooud doss, su^ 
jeet to the provisions of Section XX of the 
(Vde of Criminal Procedure. 

2. All offences, punishable under the 

Mtui i 9 e tried by 1804, may be inquired into 
Inborn. und a Magistrate of 

the first or second class. 


3. All references made to tbe said Act 
Rofereneoi lathe 

taid Act te Calcutta Act XLVIJI of 1860, in The 

PoUoeAct 

taken to be made to The Calcutta Police 
Act, 1866. 


L. A. aOODEVE, 

Offg. Asst Secy, to the Govt, of Bengah 
Judmal and Legialative Departmmts. 


{Eeceiml the assent of Jits Excellency the 
Governor-General on the 16</» May, 1873. ) 

Act No. 11 07 1873. 

An Act to amend the Dittriet Afunieiped Im 
provement Act and the Distriet Tome Aet, 

WHBBKA8 it is expodisut, iu modifieatioa 
of the District Mutucipsl Improvement Aoiy 
being Bengal Act III of 186i, and the Die. 
triot Towns Act, being Bengal Act VI eT 
1868, 

to provide for the election and rotation oS 
municipal oomntisiionefs in places to vbioh 
the operation of the said Distriot Mntuoipal 
Improvement Aot has been or majr hd 
extended ; 

and to provide that snoh municipal com* 
missioners may elect their vioe^kairnMUi I ' 
and to provide that mumeipat bodist 
constitntod under the provisions of the said 
District Municipal Improvement Aot and 
the said Distriot 'towns Aot shtU be eseldad, 
to apply piurt of the ftmda under them 
chaise to the estabUfihment and thaintenaiiipt 
of amolSi and at tbe aame time to miamni 
the vohintaty appUemthm of the Jhad ,tu 
•ttch and rimltar porposee ; 

attd, for tiw eake of eouwenieuee ih 
jag ii^ puUijid waowttVi to (MtoiNr ae 
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Ooranmout to fit tfio date of the com- 
moncement of the mtinici]p4 foai: ; 

It la hewby ooaotod aalSn^a 

1. the Tieuteoaut-OoviAmbir may, at any 

any nnmbar, tmt lees than 
t«o4Wrds, of the nmnioipal 
^ oomtoissloners, whom he is 
A((tiseictta(^i. empowered to appoint by 

section 6 of the said District hluuicipal Im- 
provement Act, shall be elected by the rate- 
payers, subject to such rules in regard to 
qualification and election os he may tiiink 
fit. In any such election every person shall 
be entitled to vote who has paid the rate 
upon houses, buildings, and lands, that has 
become payable by him during the preceding 
year. All the provisions of said section 
shall apply to commissioners so elected. 

The Lieutodant-Ooveruor may, at any time, 
withdraw such direction for Uie election of 
municipal commissioners. 

2. Save as is hereinafter 
. t # provided, evoiy municipal 
commissioner shall vacate 
ojieo ot tso ood jiiB Qf^QQ at the end of tluce 

of fibroo yotura. 

years. 

When municipal commissioners are for the 
first time appointed or 
tiiSjiwiii? elected in any place to which 

the said District Municipal 
Improvement Act shall have been extended, 
one-third of the whole number ( exclusive of 
the officers declared to be ex-oj^io commis- 
biouers by section 7 of the said Act and sec- 
tion 7 of Bengal Act VII of 1867 ) shall re- 
tire at the end of one year, and another 
third at the end of two years, and the rest 
at the end of throe years, to bo computed 
from the first day of the year next following 
the date of tlie appointment or electiou of 
such cojmffiissipners. In case such whole 
number is not evenly divisible by three, the 
ofie-third shall be ascertained by taking the 
number next below it, which is evenly divisi- 
ble by three, as the number to be divided. 
The ooskimissiouers who shall retire at the 
cud ef the first and second years respectively 
Aatlb^i^eoided fay lot 
Por the MtJKieeS ef this seotion, the ]pre- 

in any place 
to^ thw said Aofc has 
, ^ Wen eitSnded^ shejl 

hcdeemed^ n>te on tlie 

date of the pa4(tin|| of tills ^Aet « t 


' When any commissioners have been elected 
provisions of the 
last preceding section, tho 
foregoing rule for the rota- 
tion of commissioners sliall 
be applied separately to tho commissioners 
who have beeh appointed, and sepamtely to 
tho oommissionors who have been elected. 

Any pemon appointed or olcotod to any 
* « r 1 vacancy caused by tho re 
a signation, or discharge, or 

Hy reAigimtiou, misBioner, shall fill such va 
rcmuvu or Q^ncy for the unCxpiied re- 
^ • mainder of tho term for 

which the outgoing member may have been 
elected or appointed, 

Any person who vacates office under the 
. , operation of the rule of ro- 

in; offioB may bo tatioii proscribed in this 6c<.- 

appointed or re-elcctcd, 

3, Tho Lieutenant-Governor may dele- 

gate to the uiunicipal corn 
appointed under 
to which the Dw the said District Aliinicipnl 
prOT<!Si'lT*Aft''w Impiovemoiit Act the powoi 
extended, m-y b« to olect ono of thcnibclves to 
I tboirTicochibman bc their vice-chaimmii, sub 
jeot to the approval of the 
Lieuteuaut-Qovernor. Provided that the vict* 
chairman, on the occurrence of a vacancy, 
shall always be elected by the oouimis 
sioncis, whenever ai^ number of such com 
missioners has been elected under tho jmo- 
visions of section 1. Such vice-chairniau 
shall hold office for one year, and shall be 
eligible for re-election at the end of each 
year, and may at any time be removed from 
office by the municipal commissioners by 
a resolution, lu favor of which not less than 
two-thirds of the oommissionors shall have 
voted. Provided that it shall be lawful for 
the Lieutenant-Governor to sanction the 
election permanently or for a term of years 
of a saloi'ied vice-chairman if proposed by 
the conimissioners, 

4. In addition to tho purposes to which 

the municipal fund may be 
ftwdiV™. the proTisionb 
to^MiAUdtawt of geetioa 16 of the said 
Muuiolj^ ImpToTC- 
Doeat Act, the said Aind may 
be applied by the omraieipal commissiouerb, 
tuhjeet to the pioTuious of the said sectiou, 



THE LAW .OBStBUTBJt. : Act HI, 1873. 41; 


1873 ] . Bengal 


abd, subject to such conditions os the com- 
missioners may think fit to impose, to the j 
establishment and mamtenauce of schools. 

5. In addition to the purposes to which 
the town fund may lie appli- 
n to od «n<*er the provisions of 

the thtai.iishmetit seotiou 13 of the said District 

jndWHlUtoUMUC rf 

be applied, subject to the pro- 
visions of the said Act, and subject to such 
conditions as the comniittoo may tiiiuk fit to 
itnposo, to the ostablishmout and mainte- 
nance of schools. 


furnished by the commissioners, the mabiioi' 
pal commissioners, or the town committee, 
appointed under the provisions of the said 
Acts respectively ; and tlie date of the fimt 
day of the year, which shall bo used by 
them for making estimates, regulating taxes, 
registering carts and other wheeled vehicles 
without springs, and doing all such things 
os by law they are retiuirod to do. 

SCBEDULU. 


C. Provided that no portion of the said 

fumis^to bJ*am*he^^ suid town fuud shall bo ap- 
P'“d. the provisions 

ciiution, uuitsE by of bectious 8 aiul 9 of Bengal 
Act VII of 18«7, or of sec- 
\onad si)ccia 11 „ loi tioii 13 of the said Distiict 
tho iHiipoho. Towns Act, or of this Act, to 
tlio establishment and maintenance of schools, 
or hospitals, or dinpcnsancs, or to tho pro- 
motion of vaccination, unless such appli- 
cation be sanctioned by tho consent of a 
majoiityof the municipal commissioners or 
of tlie members of the toan committee res- 
])eotively, at a meeting s[)ccially convened 
for cou&idciiug the question of such Applica- 
tion. 

7. For section twenty of tho said District 
Municipal Improvenieut Act, the following 
section shall bo substituted : — 

20. Tho ch airman or vice-chairman shall, 
for the transaction of the 
husiiicss Connected with, or 
t uisc the iiowus <#f fQ|. the purpose of making 

the comtuiSbionera. j j i 

any cider authorized by, 
this Act, exercise all tho powers vested by 
this Act m the municipal commissioners. 

Provided that it shall not be 
Pioviso laaful for the chairman or 

vice-chairman to act in opposition to, or in 
contravention of, any order of the comrais- 
siouors at a meeting, or to exercise any power 
which it is by this Act expressly declared 
shall be exercised only by the commissioners 
at A meeting.'' 

8. Notwithstanding anything contained in 

any of the Acts mentioned 
m tlie schedule hereto aunex- 
UieOftt^to be Ob ^d, the Lieutenant-Goveoior 
JSdieJ, wid Se dSe may, ftom time to time, by 
a notification in tho Calculfa 
Oaeetfe, fix the dates ou which 
accounts and estimates shall be prepared and 


BuMbft of Alt 


TdU 


VttXXVI of ISuO 
Bong U Act in oi 1861 
Bcngil ActVl of 1S07 


Bengal ActVHol l%7 
Bon{,il \ct VI oi IbtiS 


To enable {nipiovomoiilB to bo 
made in tbwua 

Tho District UmvieiptU ini 
piovbiuont Act. 

For tho better rogntation of the 
polUeln townt ahd lunnici 
IMilitiieb in the tenitm ii *> 
undei the contiol oi the 
Ueuten mt Goveitioi of Ben 

, SaI 

To itnend Att 111 ot 1S04 

The Uistnct lownn Act 


L. A. GOODE VE, 

0/y. Asst. Secy, to the Gout, of Bengal 
Judicial and LtgisluUoe Deparimenh, 


(Received the assent of llis Ejccellmcg the 
Governor-Generaf on the \^fh May^ 1873. ) 

Act No. Ill op 1873 . 

An Act to amend Section 9, Act XI of 18411, 
and Section 27, Act XXI of 1856. 

t 

Whicreas it is expedient to amend Act XI 
of 1849 (for securing tlie Abkaii revenue of 
Calcutta), and Act XXI of 1856 (to consoli- 
date and amend the law relating to tlie 
Ahkari revenue in tlie Vresidemy of Fort 
]Yillixm in Bengal) ; 

It ib hereby enacted as follows 

1. For section nine of the said Act XI 
of 1849 the {bllowiug section shall be 
substituted 

Whenever a license shall be granted 
under this Act, the Cottector 
tt^thori^ to d,, 
ttood, in toustmratMli ot 
tho privilogo granted, such fto, t«k, or duty, 
os may Ihom time to time bo fixed vith the 
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(^notion of ibe Board of Bovenue ; or a , 
Pee, tax, or duty, adjusted or regulated in 
huoh manner aud in accordance with such 
rules as the Board of Rovenne may pros- 
cribe ; and such fe^, tax, or duty, shall be 
«(peoified iu the Uceose, and shall bo payable 
in advsnCe or at such periods as the said 
Board may direct. ” 

S. For section twenty-seven of the saidl 
Act XXr of 1886, the following section shall 
1)0 snbstituted : — 

** 27, persons taking out licenses for the 
Feo, fcftt* or <1 tfry spirituoiis and 

rutyoiAo Totoii n- fermented liquors os ofores ikl 
shall pay for every such 
license sndh fee, tax, or duty, as may from | 
time to time be 6xed with the sanction of 
Hie Board of Revenue ; or a feo, tax, or duty, 
[idjusted or regulated in such manner and in 
accordance with such rules as the Board of 
Revenue may prescribe ; and such fee, tax, 
or duty, shall bo spectfied hi the license, and 
shall be payable iu advance or at such peri- 
ods as the said Board may direct. Any sale 
of spirituous or fermented liquors as afoiesaid 
in less quantity than two imperial gallons or 
one doxon of quart bottles shall be held to 
be a retail sale^” 

L. A. GOODEVE, 

Ofg. Asit. Seeg, to ihf Govt qf Bmgalf 
Juai^l md Legislative Departments* 

^ jRsceivei tfie assent of His Ejacelkneg tfte Co- 

vemor-Qenered on t^ie 25tA/«e«r, 1873.^ 

ACJT No. IV OF 1873. 

An Act for Regitteriw/ BvrAt and Deaths, 

WitsaiEAs It is expedient to provide the 
Aoeens for ft complete register of births and 
cleaths , 

It IB IviHreby enaoted as follows 

The llentenant'OoTernor may at any time, 
by a notification published 
. In the Calcutta OueeU^ direct 

SuTsfi w fe, o i- that all births ftnd deaths, 
or all births, or all deaths, 
itk mj ocinrriBg within the Umitt 

* M- of ftPy arta afljip^ a certain I 
data in wioh aotificatioa shall 

he rtghitered, and for that 
m 4#ai«t Up Jimito : 
^ Sfih^area. 


I From and after such date this Act shall 
apply to the whole of the area so defined. 

2. The magistrate of the district may, 
for the purpose of such regis 
4 ivj^’X**int(.' 3 i? tiatiou, divide any such area 
tnctn, nnd may into Buch and SO many diSt- 
appoint tricts as he may think fit, 

and may appoint one or more pet sons to be 
rogistrais of biiths, or of deaths, or of births 
and deaths, within such distiict, and miy 
at any time for suf&ciont reason dismiss any 
such registrar, aiid may fill up any vacancy 
in the ofiicc of legistrar. 

The magistrate shall cause to be pub 
lished a list containing tiio 
of office ot 
every logistrar in the .'irca, 
and specifying the hours of the day during 
which such registrar shall attend at his 
office for the puipose of registration. 

8. Every legistrar shall have an offico 

„ . withm the distiict of which 

havf moflico luiiifi he IS appointed registrar, 
and shall cause his name, 
with the addition of registrar of biiths (or 
of deaths, or of biiths and deaths, accord 
ing to his appointment) for the distuot 
for which ho is so appointed, and notice 
of the hours during which ho will attend 
for the purpose of registration, to be affixed 
in some conspicuous place on or near the 
outer door of his office, 

4. The magistrate shall cause to bo pre- 
pared a sufficient namber of 
commiflsiADcn to registdlT books for making 
*aSd entries of all births or deaths 


iiumbw^ or both, according to such 

forms as the Lieutenant- 
Governor may from time to time sanction ; 
and the pages of such books shall be num- 
bered progressively from the beginning to 
the end , and every place of entry shall be 
also numbered progressively from the begin- 
ning to the end of the book ; and every 
entry shall be divided from the following 
entry by a line* 

8, Every registrar shall inform himself 
carefully of every birth, or 
itemttifot «d of every fieath, or of both, 
tuithd «nd according to his appointment, 
which imall happen in hn 
distnet, and shall register, os soon as con- 
veniently mity be after the event, without 
(be or roward, the particulars required to be 
ire£Uteied» according to the forms mentioned 
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The 12ih June 1873. 

Present : 

Tlie Hon'ble J. B. Phear and ) j , 

„ „ W.Ainsue. 

Case No. 1688 of 1872. 

Special Appeal Jrom a Decision passed hy tlie 
Sithordinaie Judge of Saruiiy dated the 31 3 ^ 
July 1871, reversing a decree of the Moon- 
sif of Chiimparun, dated the SLs^ Julg 
1871. 

Mr. John Stalkart, Manager of 
Tatturiah Factory (Defendant ) Appellant, 
versus 

Copal Pandy and others, (Plain- 

tills,) ... ... Respondents. 

For Appellant . — Mr. It. E. Twidalo. 

For ltespo7idents. — Mr. C. Gregory. 

3 . A co-alwiror of land.<« which have not boon partitioned 
is part owner ot every biKa of such laiid.s aitd mi elaitu 
cither to occupy tlio land linnsolf jointly with his co-sharers 
or their assiguoe.s or to insist that the land.s shall not ho 
ntjcupied and used by any person (excepliiig always {lursuns 
having a right ef occupancy) othewise than wuth bis assent. 

•J. The exclusive posaosshin of such undivided binds by 
(iiic co-sharor without the con.sent of the others amounts 
to such an invasion of their proprietory right as aniounts 
to at least a trespass and under such circumstances a Court 
nf eijuity is justified m protecting tliuir interests by a 
perpetual injunction if it sees uu all the lacts to do so. 

Phear, J. — Tlie facts of this case seem to 
be hardly disputed. The plaintiff may be 
described, as the 4 aiiiias shareholder, and 
the defeudaut as the 1 2 aiiiuis shareholder, 
in a certain mouzah. 

In the four years which preceded 1277, the 
defendant also held a ticca lease of the 
plaintiff’s 4 annas, and so had the whole 16 
tiunas himself. During this time he took 
into his sole occupation certain lauds, which, 
it is said, were abandoned by the ryots, and 
he planted them with indigo. 

In 1277 the ticca lease of the 4 annas 
came to an end, and the 4 annas share, 
therefore, reverted to the plaintiflp. The 
first act of the plaintiff was to object to the 
possession and occupation of the ryotee land 
by the defendaut, and to his cultivating it 
with indigo. Nevertheless, the defendant 
took steps for carrying ou the cultivation 
and thereupon the plaintiff brought this 
suit, seeking therein to have it declared 
that ho was 4 annas shareholder over the 
whole inouzsah; and, farther, asking for an 


injunction against the defendant to I'estraiu 
him from cultivatiugf indigo in the lands iu 
question. 

The defendant does not dispute plaintififs 
facts, or deny that he was about to continue 
the cultivation of the iudigo, notwithstand- 
ing the dissent of the plaintiff. But his 
case is that, as rmlik of 12 annas, ho is cn« 
titled to do this ; and he also, I believe, in 
the firk Court, said by the mouth of hi-s 
pleader that ho is ready to pay such ryoteo 
rent to the plaintiff as may bo fair and 
reasonable. 

The lower Appellate Court doclare<i the 
plaintiff’s right as claimed, and issued the 
injunction. 

It appears to mo plain npon these facts 
that the defendant has disturbed that en- 
joyment of the plaintiff in the lands in 
question to winch ho was entitled as a 4 
aniias shareholder. The lands have not 
been partitioned, and as holder of an un- 
divided 4 atmas share ho is part-owner of 
every beegha of the whole mouzah ; and by 
virtue of that right of ownership, I appre- 
hend that he can claim cither to occupy the 
land himself jointly with the defendant or 
the defendant’s assignees, or to insist that 
the land shall not ho occupied and used by 
any person (excepting always persons having 
a right of occupancy) otherwise than witli 
his assent. The defendant, however, Inis 
personally taken exclusive occupation of a 
certain portion of the soil, and maintains 
that lie has a right to enjoy that exclusive 
occupation, whether the plaintiff accords 
him his permission or not. This appears to 
me to be a complete disclaimer of the 
plaintiff’s right as 4 annas shareholder, and 
to the extent to which the defendaut has 
acted up to his assertion, he had ousted 
the 4 annas shareholder from his rights in 
the land. In a case in England, wherein 
three persons, tenants in common of certain 
lands to the extent of 5-6 ths of it, leased 
the laud to a Railway Company, who made 
a railway upon it, this was held to be such 
an exclusion of the remaining tenant in 
common (l-6th shareholder) from the land, 
such an obstruction to his right of entrance 
upon the land, as to amount to ejectment 
(See Durham and Sunderland Railway vs* 
Watson, 3 Beav. 119, and 5 M. & W., 564). 
So here the one shareholder, the defendant, 
lias taken exclimve possession of the soil, not, 
as in the case cited, through a tenant, but 



184 . 


Civil 


THE LAW 0B8EKVEU. Bulmgs. [Sept 


by his own hand. He does not say that 
events have oocun^ed which for any reason 
render it obligatory upon, or the duty of, the 
plaintiff to assent to his (the defendant’s) 
possession and cultivation of the land. He 
maintains that he has a right to do what he 
has done, altogether regardless of the plain- 
tiff’s will in the matter. He is not receiving 
from occupiers of the land rents to ^ share 
of which the plaintiff is entitled; he is not 
himself occupying the land as tenant under 
the plaintiff and himself as joint-landlords ; 
he is not cultivating and managing the land 
for the common profit of tlie plaintiff and 
himself though he may be willing to pay a 
reasonable rent ; ho is occuping for himself 
alone, and keeping the plaintiff off the land. 

If this be so, the possession which he has 
taken seems to mo unquestionably such an 
invasion of the plaintiffs proprietary right 
as amounts at least to a trespass, and the 
plaintiff has good cause to come into Court 
to complain of that trespass, and to have his 
right vindicated and declared. He does not 
ask for damages, but be asks for au injunc- 
tiou in order that the defendant may be pre- 
vented from repeating his acts of trespass, 
and from continuing his invasion of the 
plaintiff’s right in the property. It seems 
to me that the plaintiff has established his 
right to tbe declaration as against the defend- 
ant of his being a 4 annas shareholder in 
the land, which is the subject of suit jointly 
with the defendant, and of his being entitled 
as such shareholder to joint-possession of the 
land, together with the defendant, and he lias 
further, I think, made out a good claim to 
such remedy as the Civil Court, considered 
as a Court of Equity, can give him against 
repetition of the trespass complained of. 

In ordinary cases of trespass no doubt, 
where the trespasser is a mere stranger, a 
judgment which aiithoritively declares the 
plaintiff’s right, and awards him damages, 
affords sufficient relief. But in the present 
ease the defendant himself is entitled to 
possession as well as the plaintiff, and his 
wrongful act has been committed under 
claim of right. Under circumstances such 
as these, it appears to me that a Court of 
Equity is justified in protecting the plaintiff’s 
interest by a |»et^etual injunction, if it sees 
fit on all the fimta to do sc ; and I think that 
there are many English authorities to this 
effect (See Lowndes as. Bette, 10 J. N. W. S., 
226). The Courts no doubt, will not generally 


interfere by injunction to control a tenant- 
in-commou’s dealing with joint-property which 
is rightly in his possession, unless those 
dealings threatened to be of a destructive 
character, but it will compel him to allow 
his co-tenant a proper share in the enjoy- 
ment of the property. In this view the 
injunction, in the form which the Lower 
Appellate Court has given to it, is probably 
not altogether satisfactory. It should be 
expressed in such a way as to be limited to 
the prevention qf the particular trespass of 
w'hich the defendant has been proved guilty. 
That trespass has been in fact an ouster of 
the plaintiff from the enjoyment of the pro- 
perty by the act of taking exclusive possession 
of certain land against his consent I think, 
therefore, the injunction ought to he directed 
particularly to this conduct, and the de- 
fendant ought to bo restrained from excluding 
the plaintiff from possession of the land as 
joint-sharer, and also restrained from taking 
exclusive possession of the laud, or retain- 
ing exclusive possession of the land, or from 
giving exclusive possession of it to any 
person by lease, or otherwise with the con- 
sent of the plaintiff. In effect, the appeal 
is dismissed, and the appellant must pay 
the respondent his costs. 

Aimlie, J . — I concur. 


The 12th July 1873. 


rrmni : 


The Hou’blo J. B. Pheaji and 
„ „ G. G. Morris, 



Case No. 1358 or 1872. 

Special Appeal from a Decuion passed by the 
Judge of BhaugulporSy dated the ^th 
March, 1872, affirming a decree of the 
Subordinate Judge of that district^ dated 
the 29^A December 1870. 

Lala Khem Narain Singh, edim 
Rameshur Lai (Plff.,) ... Appellant^ 

m'SUS 

Ood want Singh, ( Defendant) ... Respondent 

For AppellanU . — Moonshee Mahomed Yoo- 
suf. 

For Baboo Obinash Chunder 

Baneijee. 
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In a suit in which n, court of first instance did not per- 
form Its duty by looking closely at the tostimonv and beha- 
viour of each witness separately, and endoavoviring to judwo | 
how fiir and to what extent that testimony was to be accepted 
as true, —its finding relative to the principal issue between 
the parties, not proceeding upon a most careful and 
cuuscioutieus cousidoration of all the tnateri.ds which could 
bo availed of, for the pui’poso of guiding its judgmenla 
and the Apnellato Cmirt without giving any reasons why 
it abstained from directing its attention to the testimony 
r>f thf* witnesses in detail, disposed of the ease upon a}triwi 
probabilities inferred from facts which lay outside the 
case altogether, the High Court in special appeal reversed 
the decisions and ordered a new trial. 

We are of opinion that the trial in the 
first Court was so imperfect, so incomplete, 
and so unsatisfactory, that, we ought not to 
allow the decision, which has been passed 
upon the materials so obtained, to stand. 

In this case the matter of contest between 
the parties was a very serious one indeed. 
The plaintiff sued the defendant upon the 
footing of a bond, which he alleged that the 
defendant had executed in his favor. If the 
finding, so to call it, which the Lower 
Courts have arrived at, he correct, then the 
plaintiff has committed a most deliberate 
perjury and forgery, — a forgery, I may say, 
of the very worst character, because it is a 
forgery of a bond effected for the sole pur- 
pose of suing the antagonist upon it, and 
putting him to the harassment and vexation 
of a false suit. This much only need bo 
stated in order to satisfy any one, with a 
very little consideration, that the finding of 
the Court relative to the principal issue be- 
tween the parties ought to have proceeded 
upon a most careful and conscientious con- 
sideration of all the materials which could 
be availed of for the purpose of guiding the 
judgment of the Court. Instead, however, 
of the proceedings in the first Court having 
been of this character, it seems to us that 
the trial was there had in a very perfunctory 
manner. Both the plaintiff and the defen- 
dant gave their testimony ; and other wit- 
nesses were examined on the side of the 
plaintiff ; and it is strange enough that none 
of the witnesses on the one side or the other 
were made to speak to the real point in issue 
between the parties, namely, the authenti- 
city of the alleged signature of the defen- 
dant appearing on the deed in question. 
They were not properly examined ; they were 
not cross-examined at all, so far as regards 
any real result to be got from cross-exami- 
nation. In a case of this kind, it is most 
important to ascertain how the parties stood 
relatively to each other at the time of the 
alleged making of the bond : it was very re- 
levant to the matter to ascertain whether 


the defendant had any apparent occasion 
for borrowing the money as the plaintiff said 
he did. It was most important to enquire 
into the allegations which the defendant 
himself made and particularly whether he 
was a man who had incurred debts of this 
kind before, because he seems to have de- 
clared that he had not. But nothing of this 
sort is attempted to be brought out of any 
of the witnesses. And the first Court, when 
it expressed its conclusion that the case of 
I the plaintiff was false, and therefore the case 
of the defendant was true, did not disouss, 

I or in any way o.xaminc the evidence, pov^r as 
it was, which the witnesses had given. 

A Court of Justice, in trying a case in the 
first instance, does not perform its duty, un- 
less it looks closely at the testimony and 
behaviour of each witness separately, and 
endeavours to judge how far and to what 
extent that testimony is to be accepted as 
true. The Subordinate Judge, without 
giving us any reason why he abstains from 
directing his attention to the testimony of 
the witnesses in detail, disposes of the case 
upon d priori probabilities inferred by him 
from facts which, I may say, lie almost out- 
side the case altogether. His inferences 
hardly in any particular rise above the 
character of mere speculation. 'Phey cer- 
tainly ought not to have been allowed to 
constitute the preponderating weight by 
which the inclination of the balance between 
the two parties was to be determined, and 
the testimony of the plaintiff and his wit- 
nesses en-m(me overborne, irrespective of its 
intrinsic merits and demerits. 

Enough has been said to show the grounds 
upon which we consider the trial in tlio first 
Court was not a sufficient trial in the case 
between the parties. The fault was snob as 
could not be cured in the Appellate Court, 
and, even if it could have been, the Judge 
seems to have made no step towards doing 
80. We consequently find ourselves under 
the necessity of reversing the decisions of 
both the Courts -below, and of remanding 
the case to the Lower Appellate Court with 
directions to that Court to send it to the 
Subordinate Judge’s Court, iu order that the 
parties may there be afforded an opportunity 
of recalling tbeir witnesses and of adducing 
such further evidence as they may respec- 
tively desire, and that the Sutordinate Judge 
may try it anew. 
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Costs must be costs in the cause, and 
nmst abide the event. 

AVo will add that this seems to us emi- 
nently a case in which the Court of first in- 
stance might take the step of confronting the 
parties and the witnesses with one another. 
That course very often furnishes, or leads to, 
satisfactory tests of the relative voracity of 
the respective deponents. We trust that the 
Subordinate Judge will give iii.s best atten- 
tion to the case, and endeavour to effect a 
speedy and complete trial of the matter in 
contest between the parties. 


The 22iND July 1873. 

Present : 

The Hon'ble Sin R. Couch, 

Knight, ... ... Chief JusOcCy 

and 

TheHon’ble F. A. Glover, Judge, 

Case No. 1683 of 1872. 

S'ptcial Appeal from a decision passed hy the 
Officiating Subordinate Judge of Beerhlioomy 
dated the 6th Avgust 1872, affirming the 
decree of the Moonsiff of Bolporoy dated the 
lO^A of February y 1872, 

Joyram Gossamee Bhuttacharjeo, 

plaintiff, ... ... Appellanty 

versus 

Kali Narain Rai, defendant, ... Respmvdent 
For Appellant. — Baboos Sreenath Doss and 
Doorga Alohua Doss. 

Tor Respondent. — ^Baboo Unnodapershad Ba- 
nerjee. 

At\ instniment: which operates .as a charge upon a 
property to be sold to tho extent of Rupees 100 as ouriiost 
triouey comes within tho provision of Clause 2 Section 17, 
Act VlII of 1S71 and therefore ought to be registered. 

The Chief Justice. — The words of the 2nd 
clause of section 17 of Act VIII of 1871, 
require that an instrument which purports 
or operates to create an interest of the value 
of one hundred Rupees, or upwards, in 
immovable property shall be registered ; 
and the judgment of the Judicial Committee 
in the case in XIV Moore's Indian Appeals, 
pagels8% ahowa that not merely the lan- 
guage bf the itasirnment ir/to be looked at, 
but it is to be seen whether it does in effect 
operate to create a charge. Their Lordship 
said, of the document in that case, that it 


was an instrument acknowledging payment 
of consideration money for what was to be 
ultimately an absolute sale of the property 
in question, and what in equity would oper» 
ate as a sale of the property. They did 
not refer to the words, we have sold’' 
which occur in it, but they based their deci- 
sion upon its operating os a sale of the 
property. 

Wo have to see then whnt was tho oper- 
ation of the instrument iu this case, Tt 
appears from tlys statemouts in it, that the 
parlies had agreed upon a sale of tho pro- 
perty for 400 Rupees and tho terms had been 
settled ; that the seller being in urgent 
want of money, wished to have an advance 
of 100 Rupees on account of the considera- 
tion money, and that was paid to him. The 
instrument which is not artificially drawn, 
appears to me to shew that what the parties 
intended and what the purcliaser might 
very well insist upon, was, that he should 
have a security upon the property for the 
one hundred Rupees that he was going to 
advance. We arc not to look at the precise 
words used so much as tho intention of the 
parties to be gathered, generally from the 
instrument. I think it was intended that, 
in the event of the sale not being completed, 
the seller refusing to complete it, or trying 
to sell it to any one else, the purchaser 
should have a charge upon the property for 
the money. This instrument operated as 
a charge upon the property to the extent 
of 100 Rupees, and comes within the terms of 
the section. And it was necessary that it 
should be registered. 

The appeal must be dismissed with costs. 


The 8th August 1873. 

Present : 

The Hon’ble Sir R. Couch, Kt.y Chief Justice. 

„ F. A. B. Glover... Judge. 

Case No. 1642 op 1872. 

Special Appeal from a decision passed by the 
Deputy Commissioner of Kamroopy dated 
the 21st June 1872, affirming a decree of 
the Sudder Moonsiff of that districty dated 
Wth October 1871. 

Nup Nath Dasa Roy and 
others, ... ... {Defdis.) AppellantSy 

versus 

Godo Calita. . • ... (fPlffif) Respondent. 
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For Aypellant . — Baboo Niillit ('bunder Seiii. 
For Respondent . — Baboo Obhoy Churn Bose. 

When plRlntm sues to recover poBscssion of u property 
on tho f'l'ouud ot‘ purchnMO from defondiint, it la not inenm- 
beiit uixui tho dofoncUiita who rosited tholr defence upon 
(lefutidunt’s a nicm)>or of a joint Hindu family, to 

prove that dtil'cndant waa in possession jointly with the 
other moinbors of the family und that hia posBCssion ^Yas 
a st‘pariit(i poasossioii on his own account. 

Conchy C.J., {Glover, J., concurring ) — The 
plaintiff claims po.ssession the land the 
subject of the suit ou the ground that he 
bad purchased it from Dusrut. 

The defendants dispute bis right to the 
land on the ground that Dusrut was one of 
a joint Hindoo family, and that he could 
nut give to the plaintiff a title to the whole 
of the land. 

Tho Deputy Commissioner shows, by his 
judgment, that the pottali for this land was 
formerly in the name of Dusriit’s father, 
Jhoparoo, that Dusrut had a brother, and 
tliat after Jlioparoo’s death a pottah was 
is.sue<l in the name of Dusrut, but that he 
was the eldest member of the family, and 
the Deputy Commissioner liold that the de- 
fendants ought to have given evidence of 
his being in possession jointly with the other 
members of the family, and of his possession 
not being a separate possession ou his own 
account. 

It does not appear to have been disputed 
tliat wlieu Dusrut sold to the plaintiff^ the 
family was a joint Hindoo family ; but 
whether it w^as disputed or not, it has been 
long settled that the primary state of every 
riindoo family is that of a joint-family. It 
is so stated in Strange’s Hindoo law, page 
and without alluding to any interme- 
diate decisions it has been said so most em- 
phatically by the judicial committee of tho 
Privy Council iu XII, Moore’s Indian Appeals, 
page 540. Their lordships say there that 

the normtil state of every Hindoo family 
is joint.” 

Presumably every such family is joint in 
food, worship and estate. In the absence of 
proof of division such is the legal presump- 
tion, but the members of a family may sever, 
in all or any of these things. We must 
therefore consider that this was a joint 
family. 

Then, according to several authorities, the 
Pottah being in the name of Dusrut, raises 
no presumption that the property was not 


the property of the family. Tliero is a case 
in Marshall’s Reports the head note of 
which is “ In a Hindoo undivided family the 
mere fact that one brother’s name was used 
in documents relating to property affords 
no presumption of his being sole proprietor, 
especially where he is the eldest brother <ir 
is shown to be the managing member of the 
I family.” Dusrut is said by the Deputy 
Commissioner to have been apparently the 
eldest member of the family at that time. 
The note X have road is correct, and tho * 
words are taken from tho judgment. 

In another case whicli is in tho second 
volume of the Indian Jurist, page 201, in tho 
judgment of the Judicial Committee of the 
Privy Council, the same law is laid down ; 
and iu a decision of this Court in the VI 
Weekly Reporter, page 70, where the ** ques- 
tion was, whether the property in dispute 
was the self-acquired property of tho pltiin- 
tiff, one of three brothers, or the joint pro- 
perty of himself and his two brothers, tho 
Principal Sadder Ameen bad throw^n upon 
tho plaintiff the onus of showing that tho 
property was self-acquired, and the Judge 
in appeal had reversed that decree, and this 
Court in its judgment says, “ the Judge has 
thrown tho onus upon tho wrong party. 

It is not denied that the three brothers were 
joint in food and estate. Tho defendant 
must therefore strictly prove that tlie estate 
which he purchased was acquired by Dehareo. 
Tho Judge deals in assumptions, to wit, 
that because Beharee was a Mokhtar, he 
must have made much money and acquired 
property separately, forgetting that it is diffi- 
cult to realise a correct notion of a joint 
Hindoo family unless it is supposed that the 
members bring their eaniings into tho com- 
mon stock. 

There has been no evidence of separation, 
and the mere fact of property standing in 
the name of one of the members of a joint 
family alone is no index whatever of the 
real owner. Neither is the existence of 
separate possession any evidence of separate 
acquisition unless it be shewn that the share- 
holder, exercising his possession separately, 
was permitted by the consent of the other 
sharers to open and keep a sejmrate account 
of his own and not to cariy his earning 
to the common stock. Then the learned 
Judge says, this is iu conformity to repeated 
rulings of our Court and of the late Sadder 
I Court.” 
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Tho case must therefore go back upon the 
authorities, it is clear that the Deputy Com- 
missioner has thrown the onus upon the 
wrong party ; as the case stood it was not for 
the defendants to give the evidence which 
lie required them to give. The decree must 
he reversed, and the suit must be remanded 
for trial. 


Tub 9th August 1 873. 

Present : 

The Hon’ble Sir It. Couch, Kt, Chief Justice^ 
and 

The Hon’ble F. A. Glover, Judge. 

Case No. 1773 of 1873. 

Sj^ecied Appeal from a decision passed by the 
Deputy Commissioner and Subordinate 
Judge of Noivgong, dated tli^ 30^/i of ^Sep- 
temher 1872, affirming the decree of the 
Moonsiff and extra Asst. Commisdoner of 
Nowgong, dated tJhe 20th of June 1872. I 

Koondo Nath Surma Gosamy, 

( defendant ) A ppelhnt, 

versus 

Dhcer Chundro Surma, Odhikarce Goswamy, 

( plain tifl') Respondent. 

For Appellant — Baboos Sreenath Dass and 
Bhuggobutty Churn Ghose, 

For Respmdent — Baboo Chunder Madhub 
Ghose. 

Held that tho office of Odhikaree if not strictly ini' , 
movahlo property, is «o tnuch of tho nature of imiuovaWo j 
property, that the Coui-t within whoso district tho chief 
scat of the offico is, has jurisdiction to entertain a suit for 
the purpose of dctorniining the title to it. 

When a defendant, although resident beyond tho juris- 
diction of tho Court in which ho is sued, assorts in his 
written statement that the headship of the Odhikaree which 
tiio pl^ntifF alleges to be situated at N., is situate else- 
where beyond its jurisdiction, and that he is in reality 
tho Odhikarce. that is evidence that he is asserting a title 
adverse to the plaintiff and that the Court in which the 
suit is brought is justihed in pronouncing a decree declar- 
ing the title of the plaintiff. 

Under section 13 Act 1 of 1S72 judgments innr 
are relevant and evidence against thirrl parties where the 
question is as to the existence of any right or custom. 

It appears that plaintiff alleged that he 
was the Adhicari of the Difloo Shastur, that 
on the ISth Aghran 1277 B. S., defendant 
No. 1 came to Gudarhary in the district of 
Newgnng And in conjunction with . defendant 
No, S- gave ont, that lie - defendant, No, 1 
hoen d,uly installed Adhicari of the 
said Shastur, that the 2 defendants, having 
since travelled through the distriots of New- 
gong, Dumug,^ Sibsatscur, Luckimpore and 


Debrugurh collected the annual presents due 
from the disciples of the said Shastur — a 
proceeding which has interfered with his the 
plaintiffs right to the said post of Adhicari, 
and that therefore plaintiff prayed that de- 
fendant be restrained from interfering with 
the discii)lcs of the said Shastur by a deolfi- 
ration of plaintiff’s right to the post of 
Adhicari as aforesaid. 

Defendant No. 1 stated that plaintiff was 
not the Adhicari of the Difloo Shastur, 
and that ho defendant has been Adhicari 
since the last 19 years, that the seat of the 
Difloo Shastur was not in Nowgong but in 
upper Assam, that plaintiff had no cause ot 
action, that defendant No. 1 was a resident 
of Jorehaut and did not come to collect 
any presents in Newgong that therefore tlie 
court of Newgong had no jurisdiction to 
entertain the suit, that defendant No. 2 was 
a creature of the plaintiff’s and that he 
defendant No. I had no connection v;ith him, 

I defendant No. 2, who supported the plaintiff. 

Upon these pleadings the following among 
other issues was framed by the court of first 
instance. 

“ Whether the plaintiff had any cause of 
action against defendant No. 1, as alleged by 
him, and if he has, whether this court has 
jurisdiction in this case.” 

The first court dismissed the plaintifi’s 
suit, the findings being 

“ There is no particle of evidence either 
in the depositions of plaintiff’s witnesses or 
in the written statement, examination on 
oath and depositions of witnesses of defen 
dant himself, that defendant ever set up this 
adverse title in the district of Newgong and 
that defendant No. 1 being admitted to be a 
native of Sibsagur, this court had no jurist 
diction.” 

The Moonsiff also found “plaintiff’s plead- 
er failed to shew any cvicleuco on the re- 
cord leading to prove his alleged cause of 
action against defendant No. 1, viz. that de- 
fendant No. 1 had come down to the dis 
trict of Newgong in Aughran 1277 and 
having represented and proclaimed himslef 
as Adhicari of the Difles Shastur collected 
tribute here and elsewhere.” 

On appeal by plaintiff the case was re- 
manded to the the Court of first instance 
for trial on the merits. 

Upon the merits the case was decreed l>y 
the original Court. The Moonsiff says — 
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Now, regarding the merits of the case, 
the evidence on the record proves to the 
Court's satisfaction that the law govern- 
ing the succession to the Adhicariship of 
the Difloo Shastur is called ‘ Jostanoorama' 
or the law of the elder. That this is the 
law of the Shastur will appear from the 
judgment in suit No. 1 of 1856 of the Court 
of Assistant Commissioner of Newgong, 
dated 12th February 1857, confirmed in 
appeal on 5th June 1857, and in suit 
No. 630 of 1869 of the Court of the Moon- 
sitf of Newgong, dated 28th December 1869, 
and judgments like these being analogous 
to judgments in rem are evidence against 
the whole world and may be x^ 2 id as evidence 
in the present suit. Besides there is oral 
evidence in the record sufficient to corrobo- 
rate these judgments.” 

On appe J by the defendant No. 1 the 
decision of the first Court was affirmed. 
The Appellate Court observed ** It is true 
be (plaintiff’) failed to shew in evidence 
what loss pecuniarily ho had sustained by 
any conduct of Appellant adverse to his in- 
terest.” The previous decisions and judg- 
ments of other courts, as quoted by the 
Moosiff, all tends to confirm the plaiutifl’'s 
right and title to Adhicariship.” 

In Special Appeal it was argued on behalf 
of defendant No. 1, that plaintiff having 
failed to prove that : — he, defendant No. 1 
had collected presents from plain tiff’s disci- 
ples in Newgong and elsewhere, as found by 
the Court of firet instance, the Nowgong Court 
liad no jurisdiction ; that there was no cause 
of action upon which plaintiff might sue, | 
that the decisions relied upon hy the lower 
courts were no evidence, as defendant No. 1 
was no party in the suits to which they re- 
lated and that tlie courts below had mis- 
construed the decisions of 19th April and 
15th August 1863, 

It was contended on the part of Respon- 
dent, that the seat of the Difloo Shastur 
beiii" in Newgong, the courts of that district 
had setting up of an 

adverse title was a sufficient cause of action, 
and that the decisions referred to were evi* 
dencoquantim against (Defendant No. 1) 

under the law although he was no party in 
the suit in which these decisions were passed 

Cotich, G. 3. {Glover, 7., conewmny.)— The 
suit was brought for a leclaratiou or con 
firraation of the title of the plaintiff to 
the Office of Odhiharee of the Difloo Shastur, 


and for damages sustained by the plaintiff 
by reason of the defendant having disturbed 
him in the possession of the office. 

The seat of this office was at Nowgong, 
and the rights and duties appear to be such 
that 1 think it must be considered for the 
purpose of a suit for coufirmiDg ot; declaring 
the title to it, as immovable property. If 
not strictly immovable property, it is so 
much of the nature of immovable property, 
that the Court, within whose District the 
cheaf seat of the office is, should have juris- 
diction to entertain the suit for the purpose 
of determining the title to it. Then the 
question is whether there was a cause of 
action to justify the decree that has been 
made by the Lower Courts, a decree declar- 
ing the title of the plaintiff to the ofiioo, and 
giv^ing to him merely one Rupee damages. 

There appears to t»e no evidence except 
hearsay that tlic defendant came to Nowgong 
or endeavoured to collect any tribute, as it 
may be called, within the district ; but the 
defendant's written statement shows that he 
asserted a title to the office. The written 
statement is evidence against him that ho 
was claiming the office, and was disputing 
the title of the plaintiff to it. The defend- 
ant seems to have assorted that the head- 
ship of the odhicaree, which the plaintiff 
alleged to be situated at Nowgong, was 
situate elsewhere, and that ho was in reality 
the odhicarec of the Difio Sastur, I think 
there is evidence that he was asserting a 
title adverse to the plaintiff, and that tho 
Court had before it materials on which it 
was justified in pronouncing a decree declar- 
ing the title of the plaintiff. 

As to the award of one rupee as nominal 
damages, it may be a question whetlier tho 
Court was right in awarding damages. But 
it has not been made a ground of objection 
iu tho special appeal, and seeing that tho 
costs of the suit are only awarded iu pro- 
portion to the one rupee damages, it is not 
a matter of consequence. 

Another objection which has been taken 
is, that the Lower Courts have made an 
improper use of certain judgments or decrees 
which are mentioned in the judgment of 
the first Court. The Deputy Commiasionei? 
appears to adopt the judgment of the Moon- 
siff, and ho says upon tffis part of the case ; 
“ The previous deci^ns and judgments of 
other Courts as quoted by the Moonsiff ell 
tend to confirm the plaintiffs* right and title 
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to tho odhikareesbip, and it appears to me' 
tbe plaintiff succeeded to the title In the 
usual legitimate recognized manner accord- 
ing to tbe custom in vogue,” He makes 
no allusion to the oral evidence, but he had 
previously said, “ I consider the moonsiff 
was fully Justified, on the oral and docu- 
mentary evidence adduced, iu determining 
the suit in the respondent’s favor,” from 
which, I think, although he did not in the 
passage I have quoted allude to the oral 
evidence, he considered that, as much as 
well as the documentary. 

In order to see more precisely the value 
of the oral and documentary evidence, we 
must look at the judgment of the Moonsiff, 
In that, the Moonsiff uses the previous 
decrees for two purposes. Upon the issue, 
whether the claim was barred by tho law 
of the limitation, he says, “ Besides the oral 
evidence adduced by the plaintiff,” the judg- 
ment of Major John Butler, Assistant Com- 
missioner of Nowgong,” dated the 12th of 
February 1857, ** and thou states the dif- 
ferent judgments, and says, “prove to the 
Court’s satisfaction that Koosho Chunder 
Ghossameo was tho last odhicarof the Difloo 
Shastur, and that on his death “ tlie plaintiff 
succeeded him to the odhicarship,” Here 
iie evidently uses the judgments as subsi- 
diary to the oral evidences, and does not 
found his decision solely upon them. He 
says, besides the oral evidence, there are the 
judgments which prove what I say. 

He makes use of them again upon tho 
other part of the case, what be calls the 
merits of the case. He says, “ the evidence 
in. the record proves to the Court’s satisfac- 
tion that the law governing the succession 
to the odhicarship of the Diflu Shastur is 
called ‘ Jssistano Kraraa ’ or the law of the 
elder, That this is the law of the Sliastur, 
will appear from * the judgment iu suit 
No. 1 of 1866 of tho Court of the Assistant 
Commissioner of l^owgong, dated the 12th 
of February 1857, confirmed in appeal on 
tbe 6th qf June 1857, and in suit No. 63i) 
of 1^6$, of tbe Coui t of the Moonsiff of 
Nowgong, dated the 28th of December 1869. 
Judgments like these being analogous to 
judgm^ts^ are evidence against the 

whqle ferhi^ and may brsejoived as evidence 
inthie' fte^ Besides, there is oral 

evldemje in "the record sufiloient to corro- 
borate ijhesb judgments-” I do not under- 
stand that he^useditto word ‘ coryoboiate* 


in its strict sense, but ho considered that 
there was oral evidence in the record sufficient 
to prove the law of succession ; and it appears 
that there is a body of evidence showing 
that the law of succession was as the plain- 
tiff contended for, and there is also oral evi- 
dence of Koosho Chunder Gossamee being 
the Odhikar before the plaintiff, and of 
the plaintiff subsequently being in exercise 
of the office. Therefore, supposing these 
judgments were not admissible for any 
purpose, there appears to be sufficient ovi 
deuce to support the decisions of tho Lower 
Courts without them, and that is an answer 
to the oi>jection that they have been im- 
properly admitted. 

But I think the judgments were not im- 
properly used. • Upon the first question as 
to possession of the office they showed that 
the person named in them was successfully 
asserting a right to the possession, and upon 
the other question of the custom or rule of 
succession, they showed instances in wliich 
the custom alleged had been successfully 
asserted. The Judge is not right when ho 
speaks of them as being analogous to judg- 
ments which are evidence against tho whole 
world, if he used tho words in the sense of 
their being evidence of title against the whole 
world. He would be right if he treated 
these judgments in the way I have mention- 
ed. But any misapprehension of this kind 
on his part on this point, cannot with tlm 
evidence there is iu the case be made a 
ground for reversing his decision. 

This case is governed hy what was the Isiw 
before the passing of tho Evidence Act. Or 
it may perhaps be a nice question, which 
law was applicable to it as it was heard by 
the Moonsiff when the old law was in force, 
and in appeal after the new law took effect. 
But I do not think it makes any difference 
substantially, the new law on this matter is 
the same as the old. Section 43 of Act 1 of 
1872, provides that judgments, orders, or de- 
crees, other than those mentioned iu Sections 
40, 41, and 42 which apply, do not apply iu 
this case are irrelevant, unless the existence 
of such judgment, order or decree, is a fact 
iu issue, or is relevant under some other pro- 
vision of the Act. Were these judgments 
relevant under, any provision of the Act ? T 
think they were under Section 13 which 
provides'that where the question is as to the 
existence of any right or custom, the follow- 
ing facts are relevant : 
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(a) Any transaction by which the right 
or custom in question was created, claimed, 
modified, recognized, assorted, or denied, or 
which was inconsistent with its existence : 

(h) Particular instances in which the 
vlglit or custom was claimed, recognized, or 
exercised, or in which its exercise was dis- 
puted, asserted, or departed from. 

Id ere the right to Odhilcarecakip was in ques- 
tion, the custom or law of succession was in 
♦liiestion, and these decrees sh^iwed instances 
in which the right had been asserted, and 
claimed. They wore also instances where 
the custom had been claimed, and the exer- 
cise of it had been asserted. [ think they w^ere 
joltnissihlo under tlie pro^'isioiis of Section 
13 of the Evidence Act. They ivoro some 
evidence of an enjoy men t or possession of 
the office according to the title assorted by 
the plaintiff. Therefore, there is no ground, 
I tliiiik, for this special appeal. It must be 
dismissed with costs. 


The 1st AuorsT 1873. 

Present : 

The lloii’ble J. B. Phea.u, ) r , , 

„ G. G. Moms, j 

Cask Xo. 1493 of 1872. 

'^ppi'ial appml from tlw decision p<used hp fhe 
Ofiiciatin<j Jiuhjc of Bhamjnlpore,, dated the 
:17fh Jithj 1872, remrsiwf a decree of tlte. 
:Subordinate Jndac of that district, dated 
the i'6lh September 1871. 

ilaiioo Lalljoct Singh forself 
and as father and guardian 
of Baboo Rajnaraiii Singh, 
minor, ( defendants,) ... ApptdlaniSy 

versus 

Baboo Uajeoornar Singh, (plain- 
tiff,) ... ••• ••• Respondent, 

Fvr Messrs. Branson and C. 

Gregory, and Baboo Ro- 
mesh Chunder Mittcr. 

For Respondent, — Mr. J. T. Woodrooffe, 
Baboos Mohes Ohutider 
Chowdhry and Kally Pro- 
son o Dutt. 

Dnd^'i thu Mitacshar i .^oiw uiu at luiy time duiiJig the 
MtUer’s litij at their plejsurc call \»pc)ii him to partitiou. 
riio ancc'itrjil property and iu tliat avwut tliu niotoer must 
l»,ivc a nhary lor her mamtonarice. 


J, B, Phear . — Tn this case a son sues 
his father, and his brother who is a minor 
to obtain partitiou of certain ancestral pro- 
perty, the fiiinily being a joint Hindoo family 
governed by the Mitaeshara laiv. 

Two principal questions have arisen iu 
the suit j first, — whether a son can sue iiis 
father to obtain partition of ancestral pro- 
perty during his father’s lifetime ; and 
secondly, whether if ho does so, and the 
mother is alive, the mother is entitled on 
the. parti ton to have a share by way of 
maintenance or otherwise. 

Ill this case it is admitted that the mo- 
ther is alive, and the plaintifi* has not made 
her a party to the suit, not only has lie 
omitted to make her a party to the suit, 
but he maintains that she Las no right to a 
share on any groninl, and ought not to be a 
party to the suit. 

With regard to the first issue just men- 
tioued, a decision of the Madras Court, 
which is reported in I Madras Reports, p. 
77, lias determined that a son can sue du- 
ring his father’s lifetime for partition of the 
ancestral estate. A decision of a Full Bench of 
this Court, reported in VI Weekly Reporter, 
p. 18, is to the like effect. Al.so a judgment 
delivered by a division Bench of this C’onrt, 
wliich is reported in JX Weekly Reporter, 
countenances the proposition that on a divi- 
.sioii of the ancestral property during the 
father’s lifetime his wife is entitled to a 
share for her rnaintoiiancc, although, no doubt 
it does not judicially determine the point. 

Notwithstanding these authorities bear- 
ing upon both these issues, it was very 
strongly urged upon us on behalf of the de- 
fendant on the one side, and on behalf of 
the plaintilf, on the other, that neither pro- 
position was well founded iu Mitaeshara 
law. We have felt it necessary to examine 
somewhat closely the text of the Mitaeshara 
so far as it bears upon these two i.ssues. 

The first section of Chapter I, may be 
described as an elaborate discussion and 
somewliat artificial analysis of several an- 
cient texts, serving to load up to the conclu- 
sion that each member of a joint Mitaeshara 
family acquires by birth a certain indefinite 
right of property in the paternal and an- 
cestral estate ; that the father or head of the 
joint family has an independent power of 
disposal for certain purposes of the family 
eiiocts other than immovable property, but 
is subject to the control of his sons, and 
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the rest of the family in regard to the im- 
movable estate whether acquired by him- 
self (though it must be remarked by the 
way that this is afterwards greatly modified, 
section 5, paragraph 10) or inherited from his 
father or other predecessor ( para. 27 ) : with, 
however, this one exception relative to the 
control, namely, that while the members of 
the joint family aro minors or incapable of 
giving their consent to a gift and the like, 
one member of the family may conclude a 
gift, liypothecatioii, or sale even of the 
immovable estate if a calamity afiectnig 
the whole family require it, or support of 
the family render it necessary, or indispen- 
sable duties such as the performance of the 
father’s Shradh makes it unavoidable ( para- 
graph 29.) 

The three last paragraphs but one of the 
same section, i. e., paragraphs 30, 31, 32, 
furnish an interpretation of two or three 
texts which, without it, would seem incon- 
sistent with the foregoing view of the law ; 
and explain that these texts only refer to 
certain precautionary formalities, which ought 
to accompany, but which are not essential 
to the validity of. any dealing with joint 
family property. 

And the last paragraph ( 33 ) reserves, to 
a later part of the commentary, the men- 
tion of a certain distinction between the 
right acquired bj birth in paternal, and that 
in ancestral estate. We find this distinc- 
tion reasoned out in Section V, and given 
concisely in paragraph 10 of that section. 
One effect of it is, as already stated, to 
relieve the father from the control of his sons 
as regards his acquired property. 

The indefinite right in the joint property 
which as thus explained is acquired by birth, 
is capable of being rendered personal ( so 
to speak ) and separate by partition ; and in 
the next paragraph ( which Mr. Colebrooke 
has made the first paragraph of Seotiou II ) 
the commentator proceeds to consider at 
what time, by whom and how, partition may 
be made.” For this purpose he first cites 
the text of his author ( Yajnavalkya) which 
runs thus : When the father makes a parti* 
‘‘ tiou let him separate his sous from himself 

at his piea^re, and either dismiss the eldest 
** with' the best share, or if he choose, all 
“ may be> shares.'^ After developing 
this text iij^tly, the commentator says in 
para. 6, that ot dietri^ 

tb|^ property, vrhidfi.it confers on the ^ 


father relates solely to his self-acquired pro- 
perty, because unquestionably he has not 
such power in regard to ancestral property, 
by reason of equality of ownership therein 
on the part of himself and his sons, which 
the commentator undertakes to explain, 
later, and which he does explain (as ah 
ready mentioned ) in para. 10 of section 5. 
The text with this qualification in effect 
may be put thus : — “ When a father makes 
“ a partition, he may give his children equal 
or unequal shares as he thinks fit except 
‘‘ that in partitioning ancestral property 
he must give them equal shares.” This 
method of first deducing the general propo- 
sition from one text or authority, and then 
cutting it down by an exception made on the 
foundation of another, prevails through the 
whole of the commentary. 

The commentator next proceeds to state 
the occasions on which a partition may be 
effected, a step which ought logically to have 
boon taken previously to making any men- 
tion of the father’s powers of distribution, 
for taken here, it effects a break in tlie con- 
tinuity of the discussion relative to the ques- 
tion of shares on partition. These occasions 
are, ( pai'agraph 7 ) at the pleasure of tlie 
father during his life, at the pleasure of tho 
sons after his death, and also at tho pleasure 
of the sons during his life .against his will, 
provided that certain specified events occur. 
Nothing appeal's hero to limit tho applica- 
tion of this passage to the partition of the 
father’s self-acquired property only ; the par- 
tition of his property generally, ancestral as 
well as self-acquired, seems to bo meant, and 
tho Madras High Court has so interpreted tlie 
paragraph ( 1 Madras 77.) This view is con- 
firmed incidentally by a remark which is 
made by the commentator in paragraph 4 
of Section III, and which will be presently 
referred to. Besides these occasions of par- 
tition, paragraphs 8 and 10 of Section V, 
no doubt, add another, namely, at the plea- 
sure of tho sous during the father’s life so 
far as regards ancestral property \ and tliere- 
fore tho like result would in the end bo 
reached, if one supposed the previously-men- 
tioned occasions of partition to have been 
spoken of in regard to self-acquired property 
only, excepting that under that supposition 
theyre would be no direct authority anywhere 
for the father’s partitioning tho ancestral 
property during his life ; and that there is 
certainly no reason afforded for this limitation 
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upon the exercise of the father’s discretion. 
On the whole, there seems to be no cause to 
impeach the justness of the Madras High 
Court’s opinion, and much to support it. 

At the point which we have now reached, i 
the commentator returns to the question 
relative to the amount of the shares; ho 
says ( section 2, paragraph 8 ) *‘ two sorts of 
“ partition at the pleasure of the father have 
“ been stated, namely, equal and unequal,” 
and after quoting a text of Yajnavalkya 
( “ If he make the allotnwnts equal, his 
“ wives to whom no separate property has 
** been given by the husband or the father- 
“ in-law, must be rendered partakers of life 
“ portions,” ) he represents the effects of it 
to be that “ when the father by his own 
choice makes all his sons partakers of equal 
‘‘ portions, his wives to whom peculiar pro- 
“ perty had not been given by the husband 
“ or the father-in-law must be made parti- 
cipant of shares equal to those of sons. 
But if ho give the sons unequal shares, 
“his wives do not take such portions but 
“ receive eqiial shares of that which remains 
“ after the allotments to the sous have been 
“ deducted.” As in the previous section, there 
is nothing here expressed to limit the ap- 
plication of these passages to the partition 
of self-acquired property alone unless it be 
the words “ by his own choice,” but those 
seem to refer rather to the act of partition 
than to any discretion in regard to the mag- 
nitude of the shares, and the upshot of it 
appears pretty plainly to be, that while the 
father in partitioning the property which 
he has, of wliatever kind, may in some cases 
make a difference in tlio shares which he 
gives to his sons, he must in no case make 
any in the shares, which he gives to his 
wives. There arises, further, the inference 
that in all cases of a partition by the father 
his wives are entitled to the shares men- 
tioned, and this inference is rendered certain 
by paragraph I of Section 7, which will bo 
quoted hereafter. lu the remaining para- 
graphs of section 2, the commentator points 
out cases in which a father may be u^ti^od 
in giving even a nominal share 
and also that a legally effected disfl |iion 
by the father in unequal shares oM | be 
set aside ; this can only bo done, ithe 
father has acted under undue iudueal mnd 
soon. pl 

In the paragraphs of section 3, the ques- 
tion of partition at the instance of the sons 


I after the death of the father and mother is 
dealt with, and although this particular 
topio is a little remote from that which is 
before us, yet the reasoning by which the 
result, namely, that brethren should divide 
only in equal shares (paragraph 7 ) is 
reached, exhibits same points which arc of 
use to us, and for that, cause has boon already 
alluded to. At the outset of the section, the 
commentator represents his opponents as 
objecting to such texts as that of Yajnavul- 
kya ( f^uoted in section 2) “ Let him either 
dismiss the oldest with the best share,” and 
sanctions an uneiiual distribution of property 
when the division is made in the father’s 
life-timo, anil that consequently an unequal 
division is admissible at every period ; but 
the answer which the commentator makes 
is, not that those texts were delivered in 
view of a special partition, as of self-acquired 
property only, bat true : this unequal 
partition is found in the sacred ordinances, 
but it must not bo practised, because 
amongst other things there exist counter 
or qualifying maxims and texts. The com- 
mentator then goes on to argue that in as 
much as “ Assiistamboo declared, a father 
making a partition in his life-timo should 
distibiite the heritage “ ( i. e. tlio ancestral 
property, see section 1, para. 2 ) equally 
among his “ sons,” therefore the sons divid- 
ing his property after his death ( when it 
must all of it necessarily bo in the situation 
of ancestral property) must divide it only 
in equal shaves. 

We thus SCO it disclosed that the texts 
quoted in sotiou 2, arc quite general in their 
original meaning, and are only restricted in 
operation, so far as they are restricted at ail 
by the force of other qualifying texts. We 
also see it recognized that tlio incidents of 
a partition effected at the instance of the 
sons, must correspond strictly with those of 
a partition of the like property effected by 
the father. In this way, it appears, at once, 
that the view which the Madras Higli Court 
took of the general scope of paragraph 9, 
section 2, is correct,, that the directions of 
paragraphs 9 and 10 of the same section, 
with regard to shares of widows, are equally 
general, and that these directions apply to 
partitions ejected at the instance of sons, as 
well as those eflPooted at the father’s own . 
pleasure only. 

Tlio paragraphs of section IV only dbs^ 
cribe property which is of such a natim that' ^ 
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it ought not to be divided. But those of 
section V again revert to the distribution of 
joint property on partition. First, we had 
blie, case of partition by the father of his 
Dwn will during his life-time; secondly, 
partition effected by the sons after the death 
of both father and mother of property 
generally which had been held by the father. 
Here we have something supplementary 
and more particular. The commentator de- 
clares that ill the distribution of the grand- 
father’s (z. e.f ancestral ) property whenever, 
the partition takes place, the adjustment of 
the grandson’s share must be effected through 
their fathers: thus, if the father is dead 
when the partition takes place, the grand- 
sons only get the share which would have 
fallen to their father, had lie been alive 
lit the partition ; and if he is alive they 
only share with him what he gets. But 
the commentator states emphatically that 
in that share they are co-owners with the 
father, and, in a partition of it, have 
equal rights with him independently of his 
will, and he is at much pains to com- 
bat the contrary notion, saying in parti- 
cular that tlie text — “When the father 
makes a partition,” tfec., which has been 
already quoted, and others, so far as they 
oountonanoo unequal distribution by the 
father, apply to his self-accjuircd property 
only. Ho goes on further to pursue tliis 
doctrine to its consequence, and iii para- 
graphs 8 and 11 demonstrates that the son 
can, at any time during his father’s life-time, 
demand, whether his father be willing or 
not, a distribution of the ancestral estate. 
Finally, in few words (paragrali 10) ho sums 
up by stating the difference in the son’s 
right to the father’s and the ancestral pro- 
perty, the distinction which he had previ- 
ously promised to make ; the paragraph runs 
as follows : — 

“ 10. Consequently the difference is this : 
“ although we have a right by birth in his 
“ father’s and in his grandfather’s property, 
“ still, since he is dependant on his father 
“ in regard to the paternal estates, and 
“ since the father has a predominant in- 
“ terest as it was acquired by himself, the 
“ son must acquiesce in the father’s disposal 
“ of his owh acquired property ; but, since 
“ both have indiscriminately a right in the 

grand-fatheris estate, tlie son has a power 
“ of interdiction (if Mie father be dissipat- 
“' ing the property ”) 


Section 6 commences with the question, 
how shall a share be allotted to a son bom 
subsequently to a partition of the estate 1 
This is discussed at great length with refer- 
ence to the text “when the sous have been 
“ separated, one who is afterwards born of 
“ a woman equal in class, shares the distri- 
“ bution,” and the substance of the answer, 
is, that he only gets a share of that which 
is left with the father and mother after the 
partition, and has no right whatever in that 
which had been* allotted to his separate 
brothers, while they also, on the other hand, 
retain no right to any other portion of the 
father’s estate of whatever kind, and get 
none in any thing wlkich the father may sub- 
sequently acquire. A passage in the second 
paragraph of the section in which it is said 
generally of the afterborn sou of the text, 
“ What is distributed, is distribution, mean- 
ing the allotments of the father and mother : 
he shares, that,” serves iiifereutially to show 
that in any distribution obtained during 
the lifetime of the father, without limita- 
tion as to - the nature of the property, a 
share is allotted to the mother as well as to 
tlie/ather. And this seems to be made quite 
clear by the first paragraph of section 7 
which is as follows when a distribution 
“ is made during the life of the father, the 
“ participation of his wives equally with 
“ his sous has been directed ( if lie make 
“ the allotments equal, to his wives must be 
“ rendered partakers of like portions,” Yajna- 
vulkya.) Tlie author now proceeds to de- 
clare their equal participation when the 
separation takes place after the demise of 
the father. Of heirs dividing after the 
death of tho fiither lot the mother also 
take an equal share.” The remainder of 
section 7 is taken up with the discussion 
of the rights of unmarried daughters, and 
against the sous on a partition effected after 
the death of tho father ; but with this wo 
are not now in any degree concerned, be- 
cause the 14th and last paragraph of the 
section, declares that it is only after the 
decease of the father that the unmarried 
daughter participates in the inheritance. 
Before his death she obtains that only what- 
ever it be which her father give.s. 

Thus upon a view ( unfortunately some- 
what^lengthy ) of that part of the Mitaksbara 
which atfords materials relevant to the two 
principal issues which are before us, there 
appears to be no real obscurity. The result, 
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50 far as we are at present oqncerned, may 
be stated very shortly as follows: — The 
father, during his life, may at his pleasure 
partition the whole of the property in his 
hands or any of it, and if he does so he 
must allot a share to his wife for her main- 
tenance, in addition to the share which he 
takes himself ; also the sons can, at any 
time during the father's life at their pleasure 
(even when any of the contingencies which 
entitle them to divide the whale estate have 
not happened), call upon him to partition 
the ancestral property, and in that event 
also the mother must have her share as 
before. After the father's death, again the 
sons may divide the property among them- 
selves, but then too they must give a share 
to their father’s widow and to an unmarried 
sister, if there is one. In all the cases alike 
the mother’s share in the ancestral property 
must be equal to that of a sou. 

It follows then that we must determine 
the first of the two issues before us in favor 
of the plaiiititr, but the second issue against 
the plaiiitiir. 

The mother being entitled, as wo imdor- 
staud the text of Mitakshara, to a share in 
the ancestral property by way of mainte- 
nance upon the occasion of a partition being 
etieoted at the instance of the son, she ought 
to be a party to this suit, and in as much 
as she has not been made a party, the suit 
in its present form must certainly fail. The 
only (piestion which remains is whether or 
not we ought to give the plaintiff any faci- 
lity for the purpose of cnahliiig him to carry 
on this suit upon the basis of the present 
])laint, by allowing him to amend it and 
to make the mother a party on the record. 

We observe that supposing the mother 
to be thus made a party, there is already 
one issue of fact, and tliere may arise other 
(]uestions of fact upon which she will have 

51 right to bring evidence, and to insist upon 
a complete re hearing of the case. There 
seems to be no actual agreement between 
the parties as to the property which is to 
be divided. And again the father, defendant, 
has already set up that the plaintiff is estop- 
ped by what has taken place between them 
on a former occasion from claiming a parti- 
tion of the ancestral estate oven as.suining 
he has that right. The Courts below have 
come to the conclusion that this matter of 
estoppel is not made out against the plain- 
tiff. But unquestionably the mother would i 


be entitled, if she was so advised, and was 
upon the record to have that issue tried 
a fresh and to offer additional evidence upon 
it, so that if we send back this case with 
the direction that the mother be put upon 
the record in order that the plaintiff may 
be enabled to carry on the suit properly, 
there must necessarily be a new trial in the 
first Court with regard to the facts which 
constitutes the general merits of the case. 
This being so, we arc bound to look at the 
behaviour of the plaintiff to satisfy ourselves 
whether or not ho is entitled to tliis indul- 
gence at onr hands. Now it is quite cleat 
that he has, from the commencement as 
has already boon stated, not only omitted 
to put the mother upon the record, but per- 
sistently refused to acknowledge her right 
to a share ; and has up to this last Court 
of Appeal most strenuously fought out thvit 
issue. We find, moreover, that both the 
Courts below are of accord with regard to the 
chai’acter of the contest between the plain- 
tiff and his father. The Lower Appellate 
Court says, That the facts seem to show 
that the plaintiff is a profligate spend- 
thrift, whom his father has attempted to 
control, and yet the law must assist the 
“ extravagant son in dismembering the estate 
in spite of hi.s father's objection," 

Wo think having regard to this finding 
and to all the other circumstances of the 
case which have been referred to, that we 
ought not to afford the plaintiff any special 
indulgence in this matter. The suit cannot 
go on as it is at present framed, and we 
shall limit ourselves to reversing the decision 
of the Lower Appellate Court, and dismiss- 
ing the plaintiffs suit with costs. This de- 
cision will, of course, be without prejudice 
to his right to bring a future sm for par- 
tition making all the iuterestea persons' 
parties to it. 
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Judgment of ifhe Lorde of the Judicial Cant- 
mittee of the PHvg Council on the Apf^eal of 
Jtamcmoogra Narain t;. Mahasoondar Koon- 
wur, from the High Cou/rt of Judicature 
at Fort WilUctm in Bengal, delivered on 
Friday, ^Ith June 1873. 


Present : j 

Sir James W. Colvile, 

Sir Barnes Peacock, 

Sir Montague E. Smith, 

Sir Robert P. Collier, and 
Sir Lawrence Peel. 

For Appellant — Mr, J. F. Leith, Q. C., 
and Mr, J. D. Bell, instructed by Mr, T. L, 
Wilson. 

For Respondent — Mr. J. W. Cave, instruct- 
ed by Messrs. Watkins and Latty. 

M executed his deeds convoying to her two daughters 
in equal moieties, immediately and absolutely eertain 
mouzas which she had the ix>wcr to dispose of absolutely. 

One of the daughters tiled shortly afterwards, leaving an 
infiiut eon who eurvived her three days, whereupon her 
husbtttiid B brought a suit against M to reeuvor pitssossion of 
his wife’s share of one half of the mouzas so conveyed 
by M. M’s defence that the conveyance was ntcant to 
operate as a Will after her doath was established upon the 
evidence. Upon the suit of 1) one of the creditors of M in 
which the plaintiff R had intervened, the deeds were found 
to be inopemtivo and fraudent against creditors. 

Held tnat the judgment in the suit of U opemtod ns no 
estoppel in the present suit oi B wherein the parties* 
ore not the same issue involved m the two suits, the same 
and that although plaintiff R, is not entitled to maintain 
a suit for present possoBwion of the i)roporty, he Is entitled 
to a dcchiratiun that his wife had, and that ho, as the heirs 
of his wife, through his infant son, has the right to a 
vested remainder upon the death of M. and that he is 
entiUod to have his name substituted for that of his wife 
upon the reglstor. 

The suit out of which the present appeal 
arises was brought under those circums- 
tances ; 

A widow lady, named Mahasoondur Koon- 
wur, had two daughters, both married, and 
on the 28th August 18C0 she executed two 
deeds conveying to them in equal moieties 
immediately and absolutely certain nine 
xnouzahs, of which she must bo as.sumcd to 
have had the power of absolutely disposing. 

In the year 1864, Geer, one of her 
daughters, died, leaving au infant son who 
survived her three days, whereupon her 
husband the present plaintiff, brings this 
suit for the purpose of recovering posses- 
sion of Geer’s share of oiie-half of the 
nine mouzahs so conveyed by Mahasoondur. 
Mfthasooadur's main defencj, which it be- 
eomos i^Ost material to consider, is thus 
stated by her: ‘Myith a view of pre- 
venting disputes in future amongst her two 


daughters she executed a deed of gift in 
the nature of a will, with this intention 
that she should remain in possession during 
her life, and after her death her daughters 
would be entitled.” The plaintiff, undoubted- 
ly, proved a primd fade case. He showed 
the execution of the deed conveying the 
half of the property to hia late wife ; ho 
showed that the name of his late wife was 
substituted for that of Mahasoondur on 
Mahasoodur’s own application, and that an 
amulnamah was shortly afterwards executed 
by Mahasoondur* wherein she required the 
tenants to pay rents to her daughter, and 
he gave evidence that the daughter (his wife) 
had remained in possession of these mouzahs 
I during her life, although it appeared that 
after her death, by some means or other, 
Mahasoondur had resumed possession of 
them. This case was answered on the part 
of Mahasoondur in this way. She called 
several witnesses to prove that at the time of 
the execution of the deeds there was a verbal 
arrangement that they should operate only as 
a conveyance of the property after her death ; 
and that during her life her daughters were 
to retain her property in trust, or, as it is 
sometimes called, beuamce for Iier. Evidence 
was given that the plain tijf himself, Ram a- 
noogra, the husband of the other daughter 
Bhowaneo, and Jeetun Lall the father of 
the plaiiitilf, were parties to this transaction, 
and indeed the. prime ijiovcrs in it; and it 
may be observed that neither the plaintiff 
nor Jeetun Lall, his father, was called upon 
the part of the plaintiffs to contradict this. 

I Some evidence was given on the part of 
I Mahasoondur that she actually received the 
! rents ; and it was argued, undoubledly with 
groat force, that it was extremely improbable 
that she should without apparently any 
consideration denude herself absolutely for 
her life of the bulk of her property. Such 
was the nature of the issues and of the 
proof as between the parties in this cause. 

But the case is complicated in this way : 
one Bishon Lall, a creditor of Mahasoondur, 
instituted a suit against Mahasoondur, to 
which the present plaintiff became a party 
by intervention, for the purpose of setting 
aside the deeds in question, on the ground 
that they were fraudulent as' against credi- 
tors. Both cases were tried together and 
one ,fudgmont was delivered in both. The 
substance of the judgment is that these 
deeds were altogether colourable, being in 
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Tlte AprU 26, 1873. 

Criminal Appellate Jurisdiction. 

Appeal from the Decision of (he ^esdon& 
Judge of Purneah, 

The Hon’hlc F. B. Kemp and ) j- , 

„ „ J. B. Pheab, } 

Queen verms Syed Abdool Kader 

Khan, ... ... Appellant. 

For Appellant. — Mi*. M. Chose. 

For Proseculion.-- Baboo Jiigadanund Mookeiv 
jec. 

When a person charged with misappropriation of 
money whicli is allege<l to have come into his hands 
<listmctly states how lie has ajiplled it, it lies upon 
the prosecution to prove the fact that it v/as not so 
applied. 

PJiear, J . — Although this case is one of 
a class of which this Bench has lately had 
several examples, still it appears to me in 
some of its fcatares very remarkable. The 
Irial of the prisoner, Abdool Kader Khan, 
upon the charges framed against him was, 
ill fact, as the trial has been had, a duel 
upon somewhat unequal terms between him 
and the principal witness for the prosecution, 
Budro Clniiider Mallik. Jf the prisoner did 
not cinbez/do the sums of public money, 
which arc the subject of these criminal 
charges, then, midoulitedly, Uudro Chunder 
did. Under these circumstances, it appears 
to me that it did especially behove the 
Sessions Judge to hold the balance imparti- 
ally between the two men, and to make the 
prisoner every fair allowance for the disad- 
vantage of his situation in the dock, even 
though at the risk that the final result might 
be, that neither of the two men should be 
convicted. Instead, however, of following 
the well-known rule of fairness, which is 
rendered obligatory by the English mode 
of trial procedure, namely, the rule of giving 
the prisoner the benefit of every reasonable 
cause of doubt, it appears to mo that the 
Sessions Judge, in the elaborate judgment 
which he has written, has been, unconscious- 
ly, no doubt, still, in fact, astute to expWn 


favorably all the damaging points, wliicU 
are to my mind many, in Rudro Chunder's 
conduct, and has gone out of his way some- 
what to find matter of prejudice against the 
prisoner. It also appears to me that the 
learned Judge has applied certain provisions 
of the new Evidence Act in a inode which 
w’as not contemplated by the Uegislat uro. 
He seems to me to have employed them, so 
far as I understand his language, as a nictuis 
of working out a verdict from certain dafa, 
as if by, 1 will say, an algebraical or other 
Kcifintific process ; and I do not think that 
the Legislature, in enacting those provisions, 
meant to prescribe any thing of tlic kind. 
The Evidence Act is substantially an embodi- 
ment of those rules and ma.\ims relative to 
the reception and value of evidence which 
have long been the law of the forum in 
English Courts of Justice. The great pur- 
pose of those is to ensure that the host 
evidence shall bo placed before the jury, and 
they do not, in any degree, relieve the jury 
from the obligation to use iheii* own common 
sense in finding on the facts from Uic whole 
of the evidence when it has come to he 
placed before them. And so 1 think the 
Evidence Act hero was not intended to pro- 
vide any short road to a decision ; it did not, 
1 think, prepare for the Judge a machinery 
of successive shiftings of onus by which his 
opinion was to be guided.* And T think that 
its sole purpose hero, as lu England, is, as I 
have said, to ensure that the evidence shall 
come before the Court in the best and most 
trustworthy form, and when tiie evidence 
is all before the Court, the Court must form 
the best judgment on the facts from the 
whole of it which it can by the exercise of 
its judicial discretion. I may further add 
that the prisoner, Abdool Kader Khan, a 
Beliar Mussulman, and Rudro CIi under 
Mallik, a Bengali Hindoo, ajipoar, by the 
facts which have been disclosed, to bo both 
men of uncommon ability ; they both possess 
apparently an entire command of the English 
language, using it on all occasions instead of 
the vernacular, probably, perhaps, because 
they have not a common vernacular ( 1 do 
not know how that may be), and that the 
written defence put in by the prisoner, if it 
is substantially his own composition, as we 
have been told it is, is so excellent, so appro- 
priate, as to recall to mind the defence of a 
p.'is 'ner, made by himself in England during 
the last century, which was at one time very 
celebrated. 1 now approach the facts of the 
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case. They are very simple. In the latter 
part of 1870, and the first part of 1871, 
and indeed, I may say, some time before these 
years, Kudro Chnnder Mallik was the head 
clerk of the Purneali Collectorate, In the 
parte of 1870 and 1871, 'which I have men- 
tioned, he was taken away from his office, 
aiKi employed as income-tax assessor or col- 
lector — assessor I think — and during this 
period the prisoner officiated for him as head 
clerk. On the l5th of July 1871, he re- 
sumed his duties. The prosecution says 
that the prisoner at this time had, in liis 
possession ns officiating head clerk, two 
particular sums of public money, namely, a 
sum of Kupeos 460 which had got in his 
hands in March 1871, and another sum of 
Rupees 60 which bad come to him in July 
1871; that he was bound to hand these 
sums over to Kudro Chunder upon his 
taking office, and that lie did not do so. i 
The prisoner admits that he had these two 
separate sums of money, but ho asserts that 
, ho gave them over to Itudro Chunder, and 
ho files the two documents which have been 
put in to Court signed by Kudro Chunder 
to show that he did so, The prosecution 
alleges that these two papers are forgeries. 
Upon this foundation the prisoner is charged 
as follows : 1st. — That he being entrusted 
with Rupees 460 in his capacity as head 
clerk, on the Cth of Mai’oh 1871, or there 
abouts, committed breach of trust iu respect 
thereof. 2ndly. — A similar charge is made 
against him with respect to the Rupees 60. 
The 3rd charge is that he forged tlie receipt 
marked B '^riiich is one of the two documents 
I just now spoke of. 4th.— That he used 
that document as genuine, knowing at the 
time that it was forged. 'Phere is further 
a 6th charge which arises out of another 
matter, and which 1 will, for the present, 
leave on one side. Now this document (B) 
is a narrow slip of paper, upon which appear 
admittedly iu the prisoner’s handwriting 
these words : “ Received Rupees 520 only,” 

and underneath this, but on one side of it, 
is the signature of Kudro Chunder Mallik, 
admittedly also in the handwriting of Kudro 
Chunder. The' prisoners account of the mode 
in which he got this 1 will give presently. It 
will l^oh^rvei} that this dooufnent is in terms 
a reo^ip^t bearitig the undoubted signature of 
Rudtq pbMder Mdlik, a receipt fbr Rupees 
^ S2O4 te., of the two items of Rupees 

Rt,; 60 . If thelip this be a genuii^e 


paper, there is an end of all four charges 
against the prisoner. On the other hand, 
if it is not genuine but a forgery, then, 
undoubtedly, the prisoner is guilty of one 
of the two offences charged in the 3rd or 
4th charge, and probably also of the offences 
wliich are the subject of the 1st and 2nd 
ch.arges. It seems to me, therefore, con- 
venient, ill the first place, to concentrate 
our attention upon the question wliether or 
not this document is a genuine document 
in the sense of its being a receipt given by 
Rudro Chunder Mallik by way of acknow- 
ledging his having received Rupees 520. 
The prisoner states that Rudro Chunder 
Mallik rejoined the appointment on tlic 15th 
of July a Saturday ; that he, the prisoner, 
had, on deliveiing over charge to Rudro 
Chunder, to hand over to him these tw^o 
sums of money, Rupees 460 and 60, amongst 
other things ; but that this was not done on 
the Saturday : also, that he did not himself 
give up all official work in consequence of 
Rudro Chunder’s return to his duties, be- 
cause he was retained by the Collector to 
bring up certain arrears in the Gazetteer or 
other department. Although nothing of 
this was done on the Saturday, the prisoner 
I states that ho told Rudro Chunder on that 
day that he had money to hand over to him 
with the other articles of charge, and he 
further says that, on tlio Monday morning, 
he received from Rudro Chunder this formal 
letter which has been marked (C) in the 
Court below Dear Sir, — 1 am desired by 
the Collector to request you to make over 
charge of the office to me iu the spirit of 
the memorandum written by him 011 the 
occasion of my first reefeiving charge of the 
English office ; you will make out a list of 
all pending letters noting the files or 
monthly bundles in which they have been 
placed, furnish detail of monies to be handed 
over to me, and make over charge of all the 
books, survey volumes, and survey apparatus 
as per library catalogue. I presumed you 
are not prepared to deliver over charge iu 
the way pointed out to-day. It would, I 
think, suit the convenience of both of us 
to go to the office a little earlier to-morrow. 

I would suggest the expediency, if possible, 
of your arranging the preliminaries to-day. 
Yours truly, R. C. Mallik. 17-7-71.” 

At the foot of this document there is 
writteni in faiiit ink, iu another handwriting, 
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under a reference to the word “ monies” in when the prisoner is making a statement of 
the text — fact, of whicli he himself alone, other than 

“ 4G0 on account of maps. Rudro Chuiider, can speak, no better proof 

“ 60 was spent out of 85 from appears to bo available in tlie case than tho 

Mirza’s money. statement of the prisoner, even though it be 

iinsanctioned by oath ; and we must judge, 

“ Total r)20.” as best wo can, from all tlie surrounding 

But there is no evidence offered by cither circumstances, which of the two statements 
side to sliow how, and when, and by whom, is the most trustworthy, or rather, 1 should 
this note of the details of the money was say, whether Rudro Clmnder’s statements 
put upon this letter. The prisoner goes on are trustworthy; because, if it should 
to say that, having received, this letter, and turn out on the facts that we cannot well 
being desirous of being relieved of the believe either of the two men, it does 
charge of tlie monies as soon as possible, he, not folhiw tliat therefore we ought to convict 
ill accordance with the tenor of the last the prisoner. J[t is said that tlio form of 
passage of the letter, went over to Rudro both these documents is such as to go some 
Ohundor’s house, taking the Rupees 460 with way in support of Rudro Chnuder’s state- 
him ; that upon arriving there, ho did hand meat that they are not authentic. The slip 

over the monies, took up a slip from the (B) is no doubt a very curious paper to act 

table, and wrote upon it with his own hand, the part of a receipt. However, the Ses- 
the receipt, part of the document .(B) sions Judge had said that he does not con- 

which lhave just road out; that Rudro sider the fact that the receipt portion was 

Chundcr then sign(3d this as a receipt, and written by the prisoner to have in itself any 
gave it back to him. He farther states invalidating effect. Tlio great thing against 
that upon returning to his house, on some the document seems to be its shape, and tlio 
other part of the day, he received from prisoner accounted for this by saying that 
Rudro Chunder the other document to which ho merely took it for the purpose of its ser- 
1 have referred, and which has been marked ving as a temporary acknowlodgment or re- 
(D), and runs in these words: “Dear Mr. ceipt on the part of Rudro Chunder, and 
Abdool Kadcr, — Here goes the man for the that, therefore, ho wrote down the words 
Rs. 460,” signed by Rudro Chunder. Rudro upon the first slip of paper which came to 
Chundcr Mallik swears not only that he did his hand ; that it was, in fact, one of many 
not give that first document (B) wliich bears slips of different sizes which were lying upon 
his signature as a receipt, but also a portion or pendent from Rudro Chunder’s table, when 
of this document that 1 luive just now read is he there handed over the money to him. 
not ill his handwriting, although the rest is. Rudro Chunder, in his cross-e.xauiinatiou, 
Ho says that the words “ man” and “ Rupees says he will not swear that he does not use 
460 ” are not liis, but he admits that the re> narrow slips, more or less similar to this 
maining words and the signature arc so. slip (B); and it is certain that he is in the 
Which are we to believe in this matter of habit of employing for the pur[K).sc of mark- 
these two men ? The learned Judge has, in ing his files, slips of paper which are pre* 
more than one place, remarked that the ],ared for him with that object by tli(wiM/7r<?e, 
statements made by the prisoner are mere by cutting off slices from the .sides of letters 
allegations, not proved, whereas he takes the or pieces of other waste paper, so that, uti- 
etatenicuts which are made by Rudro Chun- dcr the peculiar circuiustaiiccs of this cas' 
der on oath as equivalent to proof. 1 am although the shape and character of 
not sure that 1 quite apprehend the distinc- slip ( B ) does appear in itself at first 
tion which the learned Judge here intends little likely to accord with the naturatill it 
to draw. No doubt the prisoner’s state- ed to the document by the priso.^ablo 
men ts are not statements made on oath ; they is not altogether, d prioi i^ in 
are only the statements of a man defending these facts that the prisouer’s^ii^ittedW the 
himself in the dock, while the statements rosjiect may he correct, of R^dro 

made by Rudro Chunder are made under slip bears tlie real this other 

the sanction of an oath, and therefore he is Chunder. It is said fu * maidf®®^ 
liable to the punishment of peijury, if in paper ( D) bears on it of 

them ho states that which is false. But j aace of having bee' 
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thing oI«e ; the words ** man/* “ for ” and 
the ngxires 460 ” are written in a different 
ink from the rest of the docament, and ap- 
pear to have been put in the place of some^ 
thing erased, and are, in short, obviously 
di^Tercnt from the rest of the writing. Un- 
questionably this is so, and it is quite easy 
to imagine that the paper, in its present con- 
dition, is altered from some original which 
had been written by Kndro Chunder ; but if 
this be the case, wliat was the original ? 
Budro Chunder does not give the slightest 
hint about this. The date apparent on the 
paper now is the 17th of July. Budro 
Chunder, at different limes, has given differ- 
ent accounts about this date. He thinks 
that tl»o one may have been ):)at before the 
“ seven, ** so that the date, as it now stands, 
is not, strictly speaking, his writing; but 
even in that case he admits that the 7” is in 
his handwriting ; botli the sevens, *’ so that, 
according to his last account, tiic original of 
the altered letter must have been written 
only 10 days before the date which it now 
bears, and, according to his first admission, 
it was written on the very day of that date. 
If he can say, with positiveness, on his oath 
as he docs, that the letter, as it now stands, 
was not written by him on the 17th, he 
ought, 1 think, to be able to say what the 
letter was when ho did write it, say, the 7th, 
or, at any rate, give some reason why lie 
cannot. There can be no doubt that on his 
own admission the original letter was a com- 
munication on some subject with the prison- 
er. It certainly ran thus : Dear Mr. 

Abdool Kader, — Here goes tlie (something) 

for (something).” Surely Budro Ohun- 

der, if ho is au honest man, could tell us 
what or who it was that went, and what or 
who it was that this predicate went for, but 
^he does not give us the least hint upon the 
Nj^int. lie does not oven say that ho cannot 
Member ; he offers no suggestion with re- 
to it at all. It appears to me that, in 
o** bi^iice of any explanation of this kind, 
ghason why such an explanation is 
^ tliat raete denial by Budro Chimd- 
Witten hy^ words and figures were not 
worthy. itself, very tnist- 

this retnaA. though a lesser de- 

odliaitted to >the matter of 

(B). Then it is 

in whicli the 

‘®®« pos*«sea hf originally be- 

®t sams of 


money — Uupees 460 and 60 — ^was, under all 
the circumstances of the case, such as to 
throw suspicion upon his honesty of purpose 
in retaining them in his hands, as he states 
he did. I do not think it is necessary to 
dwell much upon this part of the case. The 
460 rupees were drawn from the collectorato 
in March in consequence of a coramimicatiori 
from tlic Registrar (general of Assurances, 
to the eflect that all expenditure not actual- 
ly incurred on account of the census opera- 
tions must be stopped ; and inasmuch as it is 
said certain thannah maps had been ordered, 
and a liability to pay for them been incurred 
at that time, the collector thought proper to 
draw out of the oollectorate treasury the sum 
of Rupees 460, which had been sanctioned 
as the amount which might be spent for that 
purpose. It is, at any rate, certain that this 
money could not have been drawn out of tlic 
collectorato treasnry without the sanction 
and authority of the collector, Mr. Worgan ; 
and if he allowed it upon being drawn out, 
to remain in his liead clerk’s hands, it ap- 
pears to me that it is a matter which he 
shonld be called upon to explain rather than 
the head clerk. He caused this money, as 
far as I can see lawfully, to come into the 
hands of the head clerk ; and we must as- 
sume in this trial, in the absence of any 
explanation from the collector, tliat he 
was content to allow it to remain there. 
Again, in regard to the other item of 60 ru- 
pees, that was part of a larger sum which 
also was drawn from the treasury by the head 
clerk with the full sanction and authority 
of the collector. It appears to me that we 
should bo going much too far, if we attri- 
buted a wrong motive to the prisoner in 
order to account for his retaining these 
sums in his hands, as he admits he did, 
when we see that they were, in the first 
instance, allowed to come into hia hands 
by and with the sanction of his superior 
officer, to whom he was immediately respon- 
sible. It is indeed a misfortune, I think, 
as regards the interests of justice, that the 
absence of Mr. Worgan, which has not been 
entirely accounted for on the record, but 
which, I suppose, is due to the fact of his 
being away from India, has prevented his 
testimony on all these matters from being 
taken at this trial. And this is more parti- 
cularly- the case with regard to the 5tli 
charge, to which I shall come presently. On 
a review, then, of this part of the case which 
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touche' 


seems to me 
any, evidence 
Rndro Chun- 
his statement 
puments trust- 


May. 1 intend to write to the collector 
that a month’s relaxation is much longed 
for hy me after a protracted labor, and in 
making this application, 1 will touch upon 
the private arrangement which we are on 
the eve of making ns regards our pay. I 
will rest content with my pittance of Rupees 
80 from after the 8th of May, and I hope 
your retention will, in no way, bo disadvan- 
tageous to you. I have ventured this 
opinion for your consideration, and shall bo 
glad to know whether yon are for pros or 
eons. As regards the contents of this note, 
I impose on you threefold obligation of 
silence.” 1 gather, from the letter itself, 
that it was probably written jnst about the 
time when Rudro Chimdor’s duties as in- 
come-tax assessor were about to expire, 
and that he proposed some special arrange- 
ment to the prisoner, the details of which 
are not quite easy to be ascertained, as the 
’foundation upon which he would apply for 
a montli’s leave. This raiicli, however, is 
abundantly clear, that he thought it would 
be very small credit to him if this letter 
came before other eyes than those of liirnself 
and of the prisoner, and, accordingly, he 
imposed upon The latter in a very extreme 
form the obligation of silence with regard 
to it. 

Two days afterwards, namely, on the 1st 
of May 1871, Iliidro Chnnder wrote again 
in the same matter as follows ; “ My dear 
Moonshoe Abdool Kader, — I should like to 
know whether you would have any objection 
between these two men. ' to your parting with Rupees 100 as soon as 

llo not bear dates, and it is difficult to ± ^ 

them in ' ’ ” 


that there is very litUc, 
which can servo to 
der; that is to say, tomal 
with regard to these two 

if thero otherwiseW any reason 
S causes us to distrust Uro Chunder 
Wraself in the matter whih.es at the 
Lttom of this trial. Now itUears to me 
that wry m'lcli has been diVged in this 
case which should make us pi before we 
convict the prisoner of theofteii wliercwith 
1,P is charged upon the tcstira\ of Rndro 
Chnndc^I^l'ik «®4at while 

Uiidro Chnnder was acting i«tcorao-tax 

Lessor, the J-' 

his tilace as head clerk, lliettg „pon 
which Uiis arrangement was cofto wore 
matters of private agreement tj,e 

prisoner and Rndro Chunder hims. what 
they were precisely has not been Udeor. 

1 Luiosotrom some statements |g by 
KndrV Cbundor Mallik, that dni;|nost 
of this time, at any rate, the two 
carrying on their respective wor^the 
Ser StaUon of 

same room, at any rate m 

of the collectorate building, an 

tantiy corresponded with one anOi„ 

odd slips of paper. Several lett<^ 

notes which the prisoner m this way ^ 

ed from Rndro Chunder have been ^ 

in a more or less perfect 

tliink I may safely say that they ceid 


jear dates, and it is aimcu condi- 

L their proper alone 1 would apply for a month’s leave, 

telligibly to me, Rndro Chun er not. Should you have no objec- 

made to give an acconn^t ot em j tender me this sura 

trial, as ought to have been the 7th instant, the date on which I 

was most important that all .. 3| make my intended application to the 

ahonld have been thrown upon le ,i&ctor, I dare say, when ho will receive 
of these two men relative ® report, he will insist upon my 

and a proper examination of R clerkship. 

with regard to old letted cannot close this note without making 

with regard to the portm|mot tue^^^ bard|usion to the adage that ‘ partial evil 
r'“®Vledto”liL exceedingly useful inforni^niversal good.’ I write you this m 

have failed to e ^ letter^ce, and lie in wait of an answer. 


S"scraF dietwaklor themselvesj 



manage 


3em to see here the commencement 
irgaining in definite terms. Kudro 
proposed to avoid coming back 
md clerkship, and so turning the 
out of oifice, which event he 
puld necessarily result in ordinary 
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eourso ai)oa the proHeutatioii of hi a final re> 
port 1^0 the collector, by asking for leave of 
absence for a month, and inasmuch as this 
would be of advantage to the prisoner, he 
also proposed to him os the condition of his 
asking for leave that the prisoner should 
part with Rupees 100 as a consideration. 

On the 7th of May, the date specially 
mentioned in the proposed terms, comes a 
third letter : ‘‘ My <lear Moonsheo Abdool 

Koder,— Herewith goes my peon, Ishur Roy, 
for the promised dib of Rupees 100. Please 
Land it over to him, and return the enclosed 
application after inspection and then in a 
postscript : “ On the receipt of the money 

1 will send up the application.” So that it 
appears to be clear that by the 7tb of May, 
the day on which Kudro Chunder had pro- 
posed to apply for his leave, the prisoner bad 
agreed, at any rate, he, Riidro Chnndcr, 
thought so, to part with the Rupees 100 ac- 
cording to the imposed condition, and 1 
think we may rightly infer, in the absence of 
anything to indicate the contrary, that this 
money was paid by the prisoner to Kndro 
Chunder, for the apjdication for leave was 
admittedly made and granted, and Rudro- 
Ohunder at once availed himself of it. The 
exact date upon which ho did so is nowhere 
atated, but I am inclined to think, from the 
general tenor of a letter which Ruclro Chun- 
dcr wrote to the prisoner on the 17th of May, 
that ho had, at that time, gone on leave, 
and was away from the collcctorato. I must 
remark, in passing, that there is, in this 
letter, the following significant passage : 

I feel it anything but necessary to remind 
you that your prosperity is intimately bound 
up with mine.” The remainder of the letter, 
however, docs not appear to be capable of 
yielding us any assistance in the matter be- 
fore us, and 1 refrain from reading it at 
length., The next fact of importance which 
presents itself to me from this series of letters ii. . . i' ' • 

is this, namely, that when the month’s leave f desire to make the en- 

wns coming to an end, Rudro Chunder be- ^PP to the collector. On your 

or negative depends 
iirableness oSr otherwise of my apply^ 

for an extension of leave. On some unasnf' ^ collector for the caiiceliiient of 
certained date Rudro Chunder wrote to thr ^P***®^ portion of my leave. Please 
prisoner a letter, a fragment only of whicr after perusal.” The 

marked (R> in the Sessions Court, has be^? askei for by this letter, what- 
pnt in ‘evidence. This fiwgment is in thtf oase with the previous 

words: “'My dear M. Abdool Kader/® ® « k|ad^ and 

Herewith goes my application for on exif , ^ “^dro Chunder applied for the 
sioii of leaye. Please return it after instf ® loave, and returned, as 


tion. The promiW dib.” Another undated 
fragment (O), Indisposed to think, must 
come near in to(R). It runs thus ; 
“ My dear ^Yn8heo Abdool Kader,-,-! 
cannot be por^ded to think that the part- 
ing with a hunod rupees would, as you 
seem to think, raudiceyour interests at all 
and a third tfated note, written on the 
margin of soipri??inal letter from a third 
person to Rue Chunder ( which original 
letter has away), and marked in 

the Sossionrf^art (R) runs thus: “The 
pecuniary aiwf^'aiont made between us is 
not circumA>od by any rule. I hope it 
will not mPally affect your purse to part 
with the fy of Rupees 100. My 
pockets rfinfernally leaky now-a-days 
and I wil)P‘;^'^o the dib with thousand 
thanks.” r letter which, though it also 
boars nor> aught, I think, to bo read 
next at ie the one marked (A.) 

ill the Sr** Court. Its words are : “ My 
dear Kader, — As there is every 

prospocAPP^^utinent of special assessors, 

I do it advisable to rejoin rny ap- 
pointing elerk ; J will make an ap- 
plicatij^ 1*“^ collector to-morrow for an 
extenr uiy leave till the 1st proximo, 
and "^^1* puy me the dib to-morrow 
mornr“®'‘ servant calls on you.” 
The fetter, which 1 shall now rend, 
folloP^’^lly on this, possibly at some 
inten seems, however, to 

impf*'*' extension of leave had been 
oj,t/®ud must, in all jirobability, liave 
jjg^ten somewhere about the middle 
of It was marked (C) in the 8os- 
urt, and runs thus : “ Dear M. 
onoyl money I How Jong wili 
7*^1* «»o»»ey ? 1 liave already 

^/i that I am m very pressing cir- 

4°°®’ to me 

1 will be compelled to the necessity 
lining ^ my appointment to-morrow. 


g;M0 

mo 
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I have alreadj had ocAon to say, to hi. 
duty ou Saturday y the 1th of July. It is 
necessary, I think, to W for a moment 
to the pressing for which is the 

characteristic of this ^es of letters, 
and particularly to the itwf Rupees lOo) 
which is the topic ofyeral ’‘of them, 
because Hudro Ohnnder, asked gener- 
ally to explain this inatte|8aid that he 
was throughout only askiniUhe prisoner 
for the repayment of a d(| mode up of 
two sums of money, naraei| a sum of 
Rupees 80 duo from tlio pri8c<ir to himself 
and a sum of Rupees 20 dm^rom him t) 
a relative of his, Rudro Cinder's. Un- 
fortunately tliis explanation accepted 
by the Court as sufficient, .|ind Rudro 
Ohunder was not questioned '^hor by the 
prosecution or by the prison ej^relativo to 
tlie detail of these letters. Pi some rea- 
son or another, both sides ibided this 
matter as much as possible.Twiiatevcr 
this reason may have been, as ungs have 
been loft, it seems to me, I mu^ say, that 
no impartial person, on reading tl»o letters, 
can readily believe that Rudro Ohunder’s 
explanation is the true one, Te injunc- 
tions of secrecy, the request for R))ces 100 
repeated on three dillorent occ|ions, as 
the condition precedent to action corres- 
ponding times on the part ofii>! Rudro, 
witlioiit the slightest allusion to ai antece- 
dent debt, the jaunty reference b leaky 
pockets, the call for money, inoisy, are 
to my mind, wlien all taken togothe, abso- 
lutely inconsistent with Rudro's meagre 
version of the state of facts. It is 
plain to me that pecuniary arrar^eiuent 
made between the two men not cicums* 
cribed by any rule,*’ on the strei^th of 
which Rudro hoped ‘‘ it would not maljrially 
affect the prisoner’s purse to part wiii the 
paltry sum of Rupees 100,” enabled Jludro 
Chunder to drain the prisoner’s resour^^s to 
a considerable extent. Obviously the pmfits 
of the office as these men worked it were 
not coufi^d to the official salary, and two 
extracts fbm letters which I have qiuted, 
might, if necessary, be referred to in support 
of this view. 1 infer from the letters wiich 
have been read, and which Rudro has left 
entirely to speak for themselves, that the 
prisoner paid Rudro Rupees 100 in respect 
of the month’s leave, and, probably, another 
Rupees 100 for the extension, but either 
could not or would not pay the third Rupecn 


100 demanded on the threat of cancelment 
of leave. Possibly, I may not hayo placed 
file papers (0), (B), and (A) in precisely 
file right positions respectively in the series, 
bot a mistake of this kind would not mate- 
rially alter the general sense of the whole, 
or feven the particular deductions which I 
have drawn from them. Oiii^the whole, the 
impression made upon my mind, by the peru- 
sal and consideration of tlieise letters, cer- 
tainly is that Rudro Chunder was a man in 
necessitous circumstances, and that he was 
not j)nrdeucd with any scruples in regard to 
thomodcof getting money. Money I money ! 
is what ho constantly wanted, and his ground 
of qomplalut against the prisoner was that 
ho did not comply with his request for it so 
promptly as Ik* ought. 

, In another letter, which is before the Court, 
written by Bodro Chimder to the prisoner, 
but not one oi those which I have read, ho 
asks the prisoner to recommend to him a 
tnan for some phice in the office of income- 
tax assessor. He, says he will “ appoint him 
on hirrecommendatlou, on a consideration of 
course.” This alone is cnongh, I tldnk, to 
show that Rudro Chunder was not only in 
tlio necessitons circumstances which I have 
already referred to, but that ho was quite 
ready to resort to corruption for the purpose 
oi replenishing those iiockets which he gra- 
phically represented to be so leaky. 

Is the testimony of a man like this trust- 
worthy for the purpose of convicting the 
prisoner of having luisappropriated the 
money which, according W tlie prosecution, 
ought to have .,boen, and according to the 
prisoner was handed over to this very man 
liimaolf 7 

Next we have to look at the behaviour of 
Rudro Chunder in the latter portion of tho 
year 1871 after he had resumed charge. His 
statement is not only that he did not receive 
this money from the prisoner in July, but 
also that ho never knew anything about its 
having been drawn from the treasury until 
the beginning of September. About the GtU 
or 7th of September a letter wa® written to 
the Collector of I’ameah by Mr, Beverlev, 
informing him that 290 rupees or 295 rupees 
was sanctioned for the purpose of thannah 
maps, and sending him the sancticteed bills 
to that extent, and at the same time stating 
that Mr. Beverley had learnt fmin the 
acoounlaut-goneral that tho money had al- 
ready been drawn on this aceoani. The 
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letter cndod with tt direetion that the money 
aliould be paid .over at once to the bound* 
nry commissioner. This letter, as Rudro 
; ^h^nder admits, got into hia hands upon its 
arrjyal at Pnrneah, somewhere, I suppose, 
imoiit^ the 8tli or 9tU of September, a^d 
\ Jret he says tliaiit did not occur to him th^, 
upon the letter, to make ai^ 

drawn the money, or 
was, and yet he 
luan who, by the nature of the 
would first be called on to answer for it. 
"On ilj^e 12th of September he wrote at the 
. , direction, we must assume, or with the sanc- 
tion, of the collector to the boundary com- 
missioner to ask whore tlie money should be 
siJUt ; still, having, as he says, made no en- 
quiry ns to where the money, whicli Mr. 
jBcverlej gaid had been drawn, was. On the 
’'22nd an answer came from the boundary 
oomtoissioner, directing that' the money 
should be sent to his office. Under this let- 
ter Rudro Chundei^ as he alleges, endorsed 
a minute to the collector, dated the 27th of 
September, saying that he had made enquir- 
ies, and found the money had been drawn 
by tlie late officiating head clerk, that he 
had been unable to fifhd what had become of 
it, orid suggesting that the late officiating 
head clerk should be called upon to account 
for it. The statement of Rudro Cliundcr 
with regard to this endorsement is that he 
made it on the date which I have mentioned, 
and that he sent it with other papers in the 
ordinary way to the collector on the same 
date. It is very remarkable if this were so ; 
for it seems that at that time the prisoner 
was at Pnrne^ and might liave been per- 
son^ly questioned by Rudro before the en- 
dorsement was written ; and if this had boon 
done, the endorsement would hardly have 
» taken its present shape. However this may 
be, it is certain that no action whatever was 
trton upon the subject of the endorsement 
until the Cth November, wlien, for the first 
: time, for some reason which is not by any 
meantolearly explained, the endorsement of 
Eudm Chuuder came to the notice of Mr. 

. collector. It is obvious that 

th^ii djjkte: was six qr seven weeks after th^ 
endorseijjent itself, and during 
-"lipae Rudro CJiundef^> by his own ad- 
, ifis i^tirely >4|jiiksceiit,;bi the matter, 

^ m tugarded him. 

no oiie 

' s 0l ''but; ^ten 

j'''; <' .''4r ' ’ ' 


towards putting tljcollector in mind of his 
endorsement. H^ays that he t|iought ho 
hod done all whicit was necessary for him 
to do by sendinahe communication to the 
collector, and helid not afterwards think 
anything more q>at it. It is important to 
bear in mind th during some portion of 
this time, at an/ralo, the prisoner was at 
Purneah, and cejd have been most easily 
interrogated orjthe subject. On the 14th 
of October habtained leave, and wont to 
Patna; he rurned from tliencc; and 
again on the ad of November went away 
on leave. Wm at last the collector had 
his notice drfn to this endorsement, the 
prisoner was ft Patna, and the collector 
immediately (lected that ho should be sent 
for. He wa/ accordingly written to, and 
appears to iave come from Patna at 
once withonitlio smallest hesitation. On 
the day aftemis return he wrote an explana- 
tion of all tl circumstances to the collector, 
enclosing onending also therewith the slip 
( B) and t(l letter ( C )* of the 17tli of 
July. Tliil loiter ( C ) would, I suppose, 
serve to siw that Rudro Cliundcr, upon 
taking ovq charge, was quite aware that 
money wajto be handed over to him, and 
the slip ( I ) would show that Rupees 520 
had ill faqbeen handed over. Rudro Ch un- 
der, witlifegard to the letter ( C ) which 
no douhtprimd /aaie, is very strong indeed 
against }m, says that the monies which he 
there Tens to were certain small sums which 
he had hard from some one were in the 
possessifi of the prisoner for stationery. 
The woi seems to be rather a large one to 
use, if Imall sums only were looked for ; 
and itj is very remarkable that Rudro 
Chund^ does not state who the person was 
from mom he had this information about 
the Btaionory. He contents himself with 
denyiig emphatically that he got any inform- 
ation jmout the stationery money or any 
other money from the prisoner, while, on the 
otherliand, the prisoner’s account is that he 
had (t the Saturday told Rudro Chuuder of 
the 4^0 Rupees. 1 should here also say that 
tter (D) upon which I have already 
at some length, was said by the pri- 
to have been brought to him on the 
ay, 17th, and he accounts for it on the 
gi’oilnd that Rudro* Chuuder had heard 


♦This is a second letter ( C ). There was some 
conlusion about the markiug u£ the documeuts in 
the Sessions €e^rt, 








